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No.  16,602. 

Trogdon  v.  The  State, 

Criminal  Law. — Murder. — Admission. — Evidence  Supplemented  to,  Not 
Error. — Where  in  a  prosecution  for  murder,  the  defendant  admitted  that 
the  decedent  died  from  a  wound  inflicted  by  him,  it  was  not  error  for  iog  ^ 
the  court,  in  its  discretion,  to  permit  such  admission  to  be  supplemented 
by  testimony ;  neither  would  it  have  been  error  if  the  court  had  excluded 
such  testimony. 

Sams. — Instruction  to  Jury — Special  Instructions  Offered  by  Defendant. —  When 
Properly  Rejected. — Statute  Must  be  Strictly  Complied  With. — Clause  6  of  Sec- 
tion 1828,  R.  S.  1881,  Construed. — A  defendant  in  a  criminal  case,  who 
desires  special  instructions  to  be  given  to  the  jury,  must  proceed  in  ac- 
cordance with  the  statute,  and  must  ask  for  them  in  the  proper  way  and 
at  the  proper  time,  but  then  the  court  is  not  bound  to  give  all  the  in- 
structions thus  asked,  even  if  they  accurately  state  the  law  of  the  case,  and 
are  applicable  to  the  facts.  The  sixth  clause  of  section  1823,  R.  S.  1881, 
is  only  intended  to  secure  to  the  defendant  the  right  to  specific  instruc- 
tions upon  questions  not  sufficiently  covered  by  other  instructions,  and 
if  the  court  did  actually  give  other  instnictions  in  lieu  thereof  covering 
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the  same  grounds,  the  refusal  to  give  such  special  instructions  was  not 
error.  The  rules  of  criminal  procedure  are  "not  framed  with  a  view  of 
making  difficult  the  conviction  of  the  guilty,  but  to  minimize  the  convic- 
tion of  the  innocent. 

Same. — Self-defense. — Actual  Danger  not  Apparent  at  the  Time, — Not  Ground 
for, — Apprehension  of  Danger. — Definition  of. — One  who  is  in  no  apparent 
danger,  and  who  apprehends  no  danger,  and  who  has  no  reasonable 
ground  for  such  apprehension,  can  not  deliberately  and  maliciously  kill 
another  and  successfully  interpose  the  defense  of  self-defense,  because  it 
subsequently  appears  that  there  was  actual  danger  of  which  he  was  at  the 
time  ignorant.  Apprehension,  in  this  connection,  is  synonymous  with 
belief  and  not  fear;  and,  regardless  of  the  defendant's  belief  of  the  neces- 
sity of  the  case,  if  the  death  of  his  assailant  results  from  the  reasonable 
defense  of  himself,  he  is  excusable. 

Same. — Instruction  to  Jury. — Erroneous  Instruction. — Reasonable  Doubt. — An 
instruction  which  states  to  the  jury  that  if  they  are  satisfied  from  the  evi- 
dence that  the  defendant  acted  in  self-defense,  etc.,  is  erroneous ;  for  the 
burden  is  on  the  prosecution  to  prove  to  the  satisfaction  of  the  jury,  or 
beyond  a  reasonable  doubt,  the  guilt  of  the  defendant,  and  it  is  sufficient 
if  the  defendant  raises  in  the  mind  of  the  jury  a  reasonable  doubt  of  his 
guilt. 

Instruction  to  Jury. — General  Instruction  can  not  Cure  a  Specific  One. — 
Taken  as  a  Whole. — Sufficiency  of, — While  it  is  true  that  instructions  must 
be  considered  as  a  whole,  and  it  is  sufficient  if  taken  together,  they  state 
the  law  correctly,  yet  general  instructions  given  can  not  cure  an  error 
committed  in  giving  a  specific  instruction. 

From  the  Clay  Circuit  Court. 

J.  E.  Lamb,  J.  G.  McNutt,  S.  JR.  Hamill  and  G.  A.  Knight, 
for  appellant. 

A.  G.  Smith,  Attorney  General,  for  the  State. 

McBride,  J. — The  appellant  was  tried  on  a  charge  of 
murder  in  the  first  degree.  The  jury  found  him  guilty  of 
voluntary  manslaughter,  and  fixed  his  punishment  at  im- 
prisonment in  the  State  Prison  for  the  period  of  five  years. 

He  seeks  a  reversal  of  the  judgment  of  conviction  on 
this  verdict,  because  of  alleged  error  of  the  Circuit  Court 
in  overruling  his  motion  for  a  new  trial. 

The  first  question  discussed  by  counsel  for  the  appellant 
relates  to  the  action  of  the  trial  court  in  admitting  in  evi- 
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dence  certain  testimony  by  Dr.  Richard  Belt,  a  phyrician, 
who  examined  the  decedent  after  he  was  shot. 

The  testimony  objected  to  was  as  follows : 

Question.  "  You  may  state  the  condition  in  which  you 
found  him?" 

Answer.  "  I  found  him  lying  under  a  tree,  moaning, 
and  he  seemed  to  be  suffering,  as  I  suppose  any  one  would 
from  a  shot  wound  through  the  abdominal  cavity,  and  I 
drove  up  and  he  said  to  me,  *  Doctor,  give  me  something, 
quick.'  I  gave  him  an  opiate  and  made  a  slight  examina- 
tion then  and  found  that  he  had  a  shot  wound,  which  I 
supposed  to  be  through  the  abdominal  cavity,  and  I  said, 
'  we  must  get  you  home.'  He  said  *  no ; '  he  said, '  let  me 
die  here ; '  but  of  course  there  was  a  wagon  sent  for,  and 
he  was  taken  home  from  that  point." 

This  occurred  about  one  hour  after  the  shooting,  and 
about  a  quarter  of  a  mile  distant  from  where  the  shoot- 
ing took  place. 

The  testimony  of  the  witness  was  interrupted  by  coun- 
sel for  the  appellant,  who  made  the  following  statement : 
"The  defendant  admits  'that  Sanders"  (the  decedent) 
"died  from  the  wound  inflicted  by  the  defendant,  and 
that  he  died  within  twenty-four  hours  after  the  time  the 
defendant  shot  him,  and  upon  this  admission  we  object 
to  the  question  and  answer,  for  the  reason  that  it  is  im- 
material and  irrelevant,  and  not  responsive  to  any  matter 
in  issue."  A  further  objection  was  made  to  the  exclama- 
tion of  Sanders,  that  it  was  no  part  of  the  res  gestae,  and 
that  the  defendant  was  not  bound  by  the  declarations  of 
Sanders  at  that  time. 

It  is  contended  that,  because  of  the  admission  made  by 
the  accused,  the  court  committed  fatal  error  in  admitting 
this  testimony.  It  is  not  necessary  for  us  to  consider 
whether  or  not  the  facts  observed  by  this  witness,  or  the 
statements  made  either  by  him  or  the  decedent  at  the  time, 
are  apart  of  the  res  gestae,  and  admissible  upon  that  ground. 
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The  State  was  required  to  prove  that  the  accused  did,  in 
fact,  kill  the  decedent  as  charged.  While  the  admission 
made  would  seem  to  obviate  the  necessity  for  such  proof, 
the  State  was  not  obliged  to  rest  content  with  the  admis- 
sion. Every  presumption  is  indulged  in  favor  of  the  ac- 
tion of  the  trial  court.  There  may  have  been  something 
in  the  manner  of  making  the  admission  unsatisfactory  to 
the  prosecutor,  and  the  court  might,  in  its  discretion, 
permit  him  to  supplement  the  admission  by  testimony. 
There  was  nothing  in  the  exclamations  or  declarations  by 
the  decedent  in  the  nature  of  a  narrative  of  any  past  oc- 
currence, or  in  any  manner  relating  to  the  accused.  The 
entire  testimony  only  tended  to  show  the  condition  of  the 
decedent  at  the  time,  and  that  he  did,  in  fact,  die  of  the 
gunshot  wound  inflicted  by  the  accused. 

It  would  not  have  been  error  for  the  court  to  exclude  it, 
and  the  court  did  not  err  in  admitting  it. 

Counsel  for  the  appellant  prepared  and,  at  the  proper 
time,  tendered  to  the  court  several  special  instructions, 
and  asked  that  they  be  given  to  the  jury.  The  court  re- 
fused to  give  any  of  them,  but,  on  its  own  motion,  gave 
to  the  jury  instructions  evidently  intended  to  cover  the 
entire  ground  of  those  asked  by  the  appellant.  This  ac- 
tion of  the  court  is  vigorously  assailed  by  counsel. 

They  contend  that  a  defendant  in  a  criminal  case  is  en- 
titled to  have  the  jury  instructed  "specially  in  his  own 
way,"  when  his  request  is  seasonably  made,  and  the 
special  instructions  are  correct  statements  of  the  law,  and 
applicable  to  the  facts,  that  a  fair  construction  of  the 
sixth  clause  of  section  1823,  R.  S.,  1881,  makes  it  the 
imperative  duty  of  the  court  to  give  such  special  in- 
structions, regardless  of  the  fact  that  it  may,  on  its  own 
motion,  or  on  the  motion  of  the  prosecutor,  fully  cover 
the  ground  in  other  instructions  given.  By  the  fifth  clause 
of  the  section  of  statute  above  cited,  it  is  made  the  duty 
of  the  court,  in  charging  the  jury,  to  "State  to  them  all 
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matters  of  law  which  are  necessary  for  their  information 
in  giving  their  verdict."  A  compliance  with  this  statute 
requires  the  court  to  do  more  than  simply  place  before  the 
jury  such  general  and  abstract  principles  of  law  as  may 
be  applicable  to  the  case  in  hearing.  Jt  requires  that  they 
be  instructed  specially  upon  such  matters  of  law  as  may 
be  necessary  to  aid  them  in  the  rendition  of  a  just  verdict 
upon  the  precise  facts  involved. 

A  defendant  who  desires  additional  specific  instructions, 
must  proceed  in  accordance  with  the  sixth  clause  of  this 
section,  and  ask  for  them  in  the  proper  way,  and  at  the 
proper  time.  But  it  is  not  true,  however,  that  the  court 
is  bound  to  give  all  the  special  instructions  thus  asked, 
-even  if  they  are  precise  and  accurate  statements  of  the 
law,  presented  in  due  season,  and  directly  applicable  to  the 
facts.  This  provision  of  the  statute  is  only  intended  to 
secure  to  the  defendant  the  right  to  specific  instructions 
upon  questions  not  sufficiently  covered  by  other  instruc- 
tions. It  is  not  designed  to  compel  repetition  or  reit- 
eration. 

Nor  is  it  designed  to  enable  either  the  defendant  or  the 
State  to  require  the  court  to  present  to  the  jury,  in  the 
form  of  instructions,  their  peculiar  opinions  or  theories. 
The  jurors  having  the  power,  under  the  Constitution,  to 
determine  the  law  for  themselves  in  criminal  cases,  coun- 
sel may  properly  and  legitimately,  in  their  argument,  pre- 
sent to  them  their  opinions  and  their  theories,  but  the 
court,  in  its  instructions,  should  declare  only  "  the  very 
law." 

The  rules  of  criminal  procedure  are  not  framed  with  a 
view  to  making  difficult  the  conviction  of  those  who 
are  actually  guilty  of  crime,  but  to  render  impossible,  or, 
at  least,  to  minimize  the  danger  of  the  conviction  of  an 
innocent  person. 

The  court  did  not  err  in  refusing  all  of  the  special  in- 
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structions  asked,  if  it  did,  in  fact,  give  in  lieu  thereof 
other  instructions  fully  covering  the  same  grounds. 

This  brings  us  to  the  consideration  of  the  specific  ob- 
jections to  the  court's  action  in  giving  and  refusing  in- 
structions. 

The  accused  admitted  that  he  killed  the  decedent,  but 
insisted  that  it  was  done  in  self-defense.  The  court  in- 
structed the  jury  very  fully  relative  to  the  law  of  self- 
defense,  not  only,  as  to  the  general  principles,  but  specific- 
ally applying  the  law  to  the  facts  as  they  were  claimed  to 
be  by  the  defense  and  by  the  prosecution  respectively. 
These  instructions  were  full,  and,  with  one  exception,  to 
be  hereafter  noted,  were  accurate  statements  of  the  law. 

The  particular  objection  urged  to  the  instructions 
given  and  to  the  action  of  the  court  in  refusing  the  special 
instructions  asked  is,  that  the  trial  court  improperly  lim- 
ited and  restricted  the  right  of  self-defense.  Among 
other  instructions  upon  that  subject,  the  court  gave  the 
following : 

"  The  right  of  self-defense  extends  to  all  cases  where, 
from  the  acts  of  the  assailant,  the  defendant,  being  with- 
out fault  himself,  believes,  and  has  reason  to  believe,  that  he 
is  in  great  danger  of  bodily  harm.  When  one  person  un- 
lawfully attacks  another,  the  person  so  unlawfully  attacked 
may  repel  force  by  force.  He  may  use  as  much  force  as  he 
may  reasonably  think  is  necessary  to  repel  the  attack,  and 
if  the  party  be  in  imminent  danger  of  life,  or  of  receiving 
considerable  personal  harm ;  or  if  the  party  may  reason- 
ably believe,  under  the  circumstances,  that  he  can  not 
avoid  danger  of  life  or  great  personal  harm  in  any  other 
way,  in  such  case  he  may  lawfully  take  the  lile  of  his 
assailant.  In  other  words,  a  man  may  lawfully  defend 
himself,  and  return  blow  for  blow,  but  he  can  not  lawfully, 
do  more  than  he  may  reasonably  think  is  necessary  for  his 
own  defense. 

"  When  a  person,  being  without  fault  himself,  in  a  place 
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where  he  has  a  right  to  he,  is  violently  assaulted  hy  an- 
..her,  he  m»y,  wiLut  ret^ti-g,  re/el  force  by  force; 
and  if,  in  the  reasonable  exercise  of  his  right  of  self-de- 
fense, his  assailant  is  killed,  he  is  justifiable,  provided  he 
uses  no  more  force  than,  under  all  the  facts  and  circum- 
stances, reasonably  appear  to  him  at  the  time  to  be 
necessary. 

"  If  the  assault  of  the  attacking  party  be  of  such  a  char- 
acter, and  so  imminent  as  to  warrant  the  party  assaulted, 
considering  his  situation  and  apparent  surroundings,  to 
believe  that  he  is  in  danger  of  the  loss  of  life  or  great 
bodily  harm,  and  he  does  so  believe,  he  may,  without  de- 
lay, use  such  means  as  may  be  at  hand,  and  reasonably 
seems  to  him  to  be  necessary  to  repel  the  apprehended 
danger  or  attack,  and  if  death  follows  as  a  result  thereof, 
he  will  not  be  guilty  of  an  unlawful  homicide ;  and  if,  in 
such  case,  the  danger  appears  to  be  real,  and  is  reasonably 
believed  by  him  to  be  so,  the  fact,  if  such  be  the  fact,  that 
the  danger  was  not  real,  but  only  apparent,  and  in  fact  he 
was  not  in  danger,  such  fact  would  not  render  him  guilty, 
for  the  question  of  apparent  necessity,  as  well  as  the 
amount  of  force  necessary  to  employ  to  resist  an  attack, 
can  only  be  determined  from  the  standpoint  of  the  de- 
fendant at  the  time,  and  under  all  the  existing  circum- 
stances. 

"  A  homicide  purposely  committed  is  not  excusable  on 
the  ground  of  self-defense,  unless  the  accused  reasonably 
believes  it  necessary  to  save  his  own  life  or  avoid  great 
bodily  harm ;  but  one  may  reasonably  defend  himself  when 
assaulted,  and  if  thereby  the  assailant  be  unintentionally 
killed,  without  a  belief  that  the  killing  is  necessary,  the 
homicide  is  excusable.  But,  when  a  party  in  his  defense 
purposely  goes  beyond  what  is  reasonably  necessary,  and 
beyond  what  he  believes  to  be  necessary,  he  ceases  to  act 
in  self-defense,  and  becomes  an  aggressor,  and  if,  under  such 
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circumstances,  he  purposely  takes  the  life  of  the  assailant,, 
he  is  guilty  of  felonious  homicide." 

The  appellant  contends  that  the  court  should  have  in- 
structed the  jury  that  if  there  was,  in  fact,  danger  that 
the  accused  might  suffer  injury  or  death  at  the  hands  of 
the  deceased,  the  killing  was  justifiable,  as  in  self-defense, 
regardless  of  any  question  of  apprehension  of  danger  on 
his  part,  or  of  any  appearance  of  danger ;  that  one  may 
kill  another  when  he  is  in  no  apparent  danger,  does  not 
apprehend  danger,  and  may  even  act  from  feelings  of 
malice  in  so  doing,  and  may  successfully  defend  as  having 
acted  in  self-defense  if  it  can  be  shown  that  there  waa 
actual  danger  of  which  he,  at  the  time,  knew  nothing. 

This  is  not  the  law.  The  law  allows  one  who  is  him- 
self without  fault,  and  is  in  a  place  where  he  has  the 
right  to  be,  to  protect  himself  from  threatened  danger,  and 
to  use  for  that  purpose  such  force  as  may,  at  the  time, 
reasonably  seem  necessary,  and  no  more.  The  danger 
may  be  actual,  or  only  apparent.  As  stated  by  the  court, 
in  the  instruction  given,  "  The  question  of  apparent  ne- 
cessity, as  well  as  of  the  amount  of  force  necessary  to 
employ  to  resist  an  attack,  can  only  be  determined  from 
the  standpoint  of  the  defendant  at  the  time,  and  under  all 
the  existing  circumstances."  Ordinarily,  one  exercising 
the  right  of  self-defense  is  compelled  to  act  upon  the  in- 
stant, and  with  no  time  for  deliberation  or  investigation, 
and  under  such  circumstances  a  danger  which  exists  only 
in  appearance  is  to  him  as  real  and  imminent  as  if  it  were 
actual. 

It  is,  however,  not  the  law  that  one  who  is  in  no  ap- 
parent danger  even,  who  does  not,  in  fact,  apprehend  any 
danger,  and  who  has  no  reasonable  ground  for  such  ap- 
prehension, may  deliberately  and  maliciously  kill  another 
and  successfully  interpose  the  defense  of  self-defense  be- 
cause it  subsequently  appears  that  there  was  actual  danger,, 
of  which  he  was  at  the  time  ignorant. 
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The  word  apprehend,  as  used  in  this  connection,  is  not 
synonymous  with  fear,  but  with  belief.  The  party  assailed 
need  not  fear  the  threatened  danger.  It  is  sufficient  if  he 
believes,  in  good  faith,  that  there  is  actual  danger  that  he 
will  suffer  bodily  harm  if  he  does  not  resist  and  meet 
force  with  force. 

Nor  is  it  necessary  that  he  should  believe  it  necessary 
to  take  the  life  of  his  assailant.  If  the  death  of  his  assail- 
ant results  from  his  reasonable  defense  of  himself  he  is 
excusable,  whether  he  intended  that  consequence  or  not, 
or  whether  he  believed  such  result  was  necessary  or  not. 
1  Bishop  Crim.  Law,  section  853. 

Counsel  also  argue,  with  much  earnestness,  that  the  in- 
structions given  were  liable  to  mislead  the  jury  into  the 
understanding  that  the  right  of  self-defense  only  exists 
when  the  danger  is  merely  apparent,  and  not  real. 

We  can  not  conceive  of  a  jury  selected  in  Indiana,  un- 
der our  present  code  of  criminal  procedure,  for  the  trial 
of  a  murder  case,  being  misled  in  the  manner  indicated 
by  the  instructions  given. 

The  nineteenth  instruction  given  by  the  court  summa- 
rizes the  facts  which  the  appellant  insisted  were  shown  by 
the  evidence  justifying  his  action  in  killing  the  decedent. 

It  is  prefaced  by  the  following  statement :  "  Upon  the 
other  hand,  if  you  are  satisfied,  from  the  evidence  in  the 
cause,  that,"  etc.  It  concludes  with  the  following :  "  Then 
I  instruct  you  that  the  defendant  acted  in  self-defense, 
even  though  the  shooting  resulted  fatally  to  the  decedent, 
and  you  should,  in  that  event,  find  him  not  guilty." 

This  instruction  is  erroneous,  and  the  judgment  must 
be  reversed  because  of  the  error  of  the  court  in  giving  it. 
A  defendant  in  a  criminal  cause  is  never  required  to 
"satisfy"  the  jury  of  the  existence  of  any  fact  which,  if 
true,  is  a  complete  defense. 

It  is  true  that  the  defense  was  affirmative  in  its  charac- 
ter.    It  admitted  the  homicide,  but  insisted  that  it  was 
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justifiable.  The  defendant  was  not  required,  however,  to 
satisfy  the  jury  that  it  was  justifiable.  It  was  enough  if 
the  evidence  upon  that  branch  of  the  case  raised  in.  the 
minds  of  the  jury  a  reasonable  doubt.  The  instruction 
imposed  upon  the  accused  an  undue  burden.  The  jury 
should  have  been  instructed  that  if,  from  the  evidence, 
there  was  reasonable  doubt  whether  or  not  the  homicide 
was  committed  under  the  circumstances  claimed  by  the 
accused  he  should  be  acquitted. 

The  court  had  previously  instructed  the  jury  as  to  the 
presumption  of  innocence  with  which  the  law  clothed  the 
accused,  the  degree  of  proof  required  to  convict,  and  as 
to  the  rule  of  reasonable  doubt.  These  instructions  cov- 
ered the  ground  fully,  and  were  accurate  and  unexcep- 
tionable. They  were,  however,  general  in  their  character. 
While  it  is  true  that  instructions  must  be  considered  as  a 
whole,  and  that  it  is  sufficient,  if  taken  together,  they  state 
the  law  correctly,  the  general  instructions  given  can  not 
cure  the  error  committed  in  giving  the  specific  instruction. 
The  inevitable  tendency  of  the  instruction  given  would  be 
to  lead  the  jury  to  understand  that,  as  applied  to  the 
affirmative  defense,  the  burden  shifted,  and  that  while  the 
State  must  satisfy  them  of  the  fact  of  the  homicide  bv  evi- 
dence,  and  beyond  a  reasonable  doubt,  the  defendant  was 
in  turn  required  to  satisfy  them,  by  some  degree  of  proof, 
that  it  was  justifiable. 

Several  other  questions  are  argued,  but  as  they  may  not 
arise  on  a  retrial  of  the  cause,  it  is  not  necessary  for  us  to 
consider  them. 

Judgment  reversed,  with  directions  to  the  Clay  Circuit 
Court  to  grant  a  new  trial. 

Filed  November  29,  1892. 
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No.  15,098.     ' 

Crabb  v.  Orth. 

Affeai*. — When  Question  will  not  be  Considered. — Questions  not  properly  pre- 
sented to  the  trial  court  will  not  be  considered  on  appeal. 

Same. — Theory  on  Trial  and  Appeal  the  Same. — The  theory  adopted  in  the 
trial  court  must  be  adhered  to  on  appeal. 

Notice. —  Waiver  of. — General  Appearance. — Where  one  makes  a  general 
appearance  in  a  case  he  is  precluded  from  attacking  the  service  of  notice. 

Elections. — Contest  of. — Evidence. — Oral  Testimony  for  whom  Votes  were  Cast. — 
Minority  of  Voter. — Where  the  face  of  the  returns  of  election  officers  shows 
that  the  appellant  has  received  one  vote  more  than  the  appellee,  and  to 
rebut  the  prima  facie  case  thus  made,  the  court  permitted  witnesses  to 
testify  that  they  cast  their  votes  for  the  appellant,  and  that  at  the  time 
of  voting  they  were  under  the  age  of  twenty-one  years,  such  testimony 
was  the  best  evidence  of  which  the  case  was  susceptible,  and  was  com- 
petent. 

Depositions — Notice  to  Take. —  When  Adverse  Party  May  Take  without  Farther 
Notice. — Where  a  court  appoints  a  commissioner  to  take  depositions,  and, 
in  the  appointing  order,  directs  that  the  party  desiring  to  take  deposi- 
tions shall  give  certain  notice,  and,  under  such  order,,  notice  to  take  a 
deposition  is  given  and  the  witness  appears  at  the  appointed  time  and 
place,  and  the  party  giving  the  notice  is  present  and  refuses  to  take  the 
deposition,  the  adverse  party  may  proceed  to  take  the  deposition  without 
further  notice. 

From  the  Vigo  Circuit  Court. 

G.  W.  Faris  and  J.  N.  Pierce,  for  appellant. 

/.  E.  Lamb,  C.  McNutt,  J.  G.  McNutt  and  J.  T.  Scott,  for 
appellee. 

Elliott,  J. — The  appellant  was  declared  elected  to  the 
office  of  township  trustee,  at  the  election  held  in  April, 
1888,  by  a  majority  of  one  vote,  and  was  inducted  into 
office.  On  the  11th  day  of  the  same  month  the  appellee 
began  a  proceeding,  under  the  statute,  to  contest  the  elec- 
tion of  the  appellant,  claiming  that  he,  the  appellee,  had 
been  duly  elected.  The  appellant  entered  a  special  ap- 
pearance in  the  Commissioners'  Court,  and  moved  to  quash 
the  notice  and  the  service.     This  motion  was  sustained, 
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and  the  case  was  carried,  by  appeal,  to  the  Circuit  Court. 
In  that  court  the  appellee  was  successful.  The  record,  how- 
ever, shows  that  before  the  special  appearance  was  entered 
in  the  Commissioners'  Court  the  appellant  had  appeared 
generally.  The  recital  in  the  record  is  this :  "  Come,  now, 
the  parties,  by  their  attorneys,  and,  by  agreement,  and  for 
reasons  satisfactory  to  this  board  shown,  it  is  now  ordered 
that  the  hearing  of  this  case  be,  until  the  7th  day  of  May, 
1888,  continued." 

There  was  no  objection  to  the  record  of  the  board  of 
commissioners  in  the  court  below,  and  we  can  not  consider 
questions  not  properly  presented  to  the  court  of  original 
jurisdiction.  See  authorities  cited,  Elliott  Appellate  Pro- 
cedure, section  470. 

The  appellant  acted  upon  the  theory  that  there  was  an 
insufficient  notice,  and  did  not  in  any  appropriate  mode 
challenge  the  proceedings  of  the  board  of  commissioners, 
and  to  that  theory  he  must  be  held.  It  would  be  unjust 
to  the  adverse  party,  and  to  the  court,  to  permit  a  party 
to  assume  a  definite  theory  in  the  trial  court  and  shift 
from  it  to  another  in  the  appellate  tribunal.  The  author- 
ities maintain,  with  much  strictness,  the  doctrine  that  the 
theory  adopted  in  the  trial  court  must  be  adhered  to  on 
appeal.  See  authorities  cited,  Elliott  Appellate  Proce- 
dure, sections  489-490. 

The  record  recital  we  have  copied,  which  imports  abso- 
lute verity,  shows  that  before  the  motion  to  quash  was 
made  the  appellant  had  appeared  generally  and  agreed  to 
a  postponement  of  the  case.  This  general  appearance 
precludes  him  from  successfully  assailing  the  service  of 
notice.  See  authorities  cited,  Elliott  Appellate  Proce- 
dure, section  677.  The  case  of  Shirley  v.  Hager,  3  Blackf. 
225,  is  not  opposed  to  our  conclusion,  for  in  that  case  the 
party  expressly  reserved  the  right  to  plead  in  abatement, 
whereas,  in  this  case,  there  was  an  unqualified  appearance. 
It  may  be  proper  to  add  that  it  is  doubtful  whether  Shirley 
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v.  Hagar  can  be  reconciled  with  later  decisions.  We  can 
find  nothing  in  Norton  v.  The  State,  106  Ind.  163,  relevant 
to  the  points  here  in  dispute. 

On  the  face  of  the  returns  made  by  the  election  officers 
it  appeared  that  the  appellant  had  received  one  hundred 
and  fifty-eight  votes  and  the  appellee  one  hundred  and 
fifty-seven  votes,  and  to  rebut  the  prima  facie  case  thus 
made,  the  court  permitted  three  witnesses  to  testify  that 
they  cast  their  votes  for  the  appellant,  and,  also,  permitted 
them  to  testify  that  they  were,  at  the  time  of  voting, 
under  twenty  one  years  of  age.  This  testimony  was  com- 
petent. It  is  true  that  in  many  instances  the  ballots  con- 
stitute the  best  evidence,  and  must  be  produced ;  but  the 
rule  that  the  ballots  constitute  the  best  evidence  has  no 
application  to  such  a  case  as  the  present.  The  ballots 
would  not  have  proved  for  whom  the  witnesses  voted,  nor 
would  they  have  proved  the  age  of  the  witnesses.  Pedigo 
v.  Grimes,  113  Ind.  148.  It  is  very  clear  that  oral  testi- 
mony was  the  only  testimony  that  could  have  weight  or 
value ;  it  is,  indeed,  obvious  that  it  is  the  best  evidence  of 
which  the  nature  of  the  case  admits.  If  the  controversy 
had  been  as  to  the  number  of  votes  cast,  the  ballots  would 
have  been  the  primary  evidence,  but  there  was  no  contro- 
versy of  that  kind. 

The  court  appointed  a  commissioner  to  take  deposi- 
tions, and,  in  the  order  appointing  the  commissioner,  di- 
rected that  the  party  desiring  to  take  depositions  should 
give  his  adversary  three  days'  notice.  The  testimony  of 
Charles  Monroe  was  taken  by  the  commissioner,  and  it 
appears  that  the  appellant  was  present  at  the  examination 
of  the  witness.  Appellant's  counsel  claim  that  the  testi- 
mony of  the  witness  named  was  improperly  taken,  because 
no  notice  was  given,  but  this  claim  is  rendered  unavaila- 
ble by  the  fact  that  the  appellant  gave  notice  that  he 
would  take  the  deposition  of  the  witness,  but  when  the  wit- 
ness appeared,  pursuant  to  the  notice,  appellant  declined  to 
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take  his  deposition,  whereupon  it  was  taken  at  the  ap- 
pointed time  and  place,  all  parties  being  present,  by  the 
appellee/  Where  one  party  gives  notice  that  he  will  take 
the  deposition  of  a  witness,  under  an  order  such  as  that 
made  in  this  instance,  and  is  present  at  the  designated 
time  and  place,  the  deposition  of  the  witness  named  may 
be  taken  without  further  notice  by  the  adverse  party. 
Judgment  affirmed. 

Filed  November  29,  1892. 


No.  16,043. 
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Evidence. — Admission  of  to  Prove  Ownership. — In  an  action  of  ejectment  by 
the  trustees  of  a  church  against  the  trustees  of  another  church,  evidence 
was  admissible  to  the  effect  that  at  a  certain  date  the  Presbyterian  Church 
of  the  United  States  of  America  and  the  Constitutional  Presbyterian 
Church  of  the  town  of  Laurel,  Indiana,  fused,  or  united  as  one  church, 
and  thereby  the  White  Water  Presbytery  became  the  owner  of  the  church 
property  in  suit,  which,  before  said  fusion,  or  union,  was  held  by  the 
trustees  of  the  Constitutional  Presbyterian  Church  in  trust  for  ttic  con- 
gregation. 

New  Trial. — Causes  for  must  be  Assigned  Definitely. — Court  unit  not  Search 
Record  for. — Causes  assigned  for  a  new  trial  must  be  sufficiently  definite 
and  specific  as  not  to  impose  upon  either  the  trial  or  Appellate  Court  the 
task  of  searching  the  record  for  the  alleged  erroneous  ruling. 

Estoppel. — Landlord  and  Tenant. — Tenant  Estopped  from  Denying  Title. — Con- 
tract.—  When  Vendee  is  Estopped  from  Denying  Title  of  Vendor. — In  an  action 
of  ejectment,  evidence  was  adduced  substantially  as  follows:  That  the 
Constitutional  Presbyterian  Church  was  the  organization  sometimes 
known  as  the  New  School  Presbyterian  Church,  and  that  about  the  year 
1869,  what  was  known  as  the  New  School  Presbyterians  and  the  Old 
School  Presbyterians  united,  and  from  that  time  the  organization  has 
been  known  as  the  Presbyterian  Church,  or  the  Presbyterian  Church  of 
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the  United  States  of  America ;  that  the  church  is  governed  by  ecclesias- 
tical bodies,  viz.,  the  Church  Sessions  and,  the  next  highest  in  rank,  the 
Presbytery ;  that  the  church  which  owned  the  property  in  question  was 
within  the  jurisdiction  of  the  White  Water  Presbytery ;  that  on  the  10th 
day  of  March,  1872,  the  defendants  leased  the  property  in  controversy 
from  the  trustees  of  the  Presbyterian  Church  for  the  period  of  five  years, 
and  in  1877  the  defendants  entered  into  a  contract  with  the  clerk  and 
treasurer  of  said  Presbytery  at  an  agreed  price,  and  fifty  dollars  was  paid 
as  a  part  of  the  purchase  price,  but,  the  defendants  failing  to  make  any 
further  payments,  said  Presbytery  treated  the  contract  as  at  an  end,  and 
in  1888,  sold  and  conveyed  the  property  to  the  plaintiffs ;  that  there  had 
been  no  organized  Presbyterian  Church  at  said  place  for  more  than  twenty 
yeacs,  and  that  they  had  long  since  ceased  to  hold  the  house  on  the  prem- 
ises as  a  place  of  worship. 

Held,  that  the  defendants  were  estopped  from  denying  that,  prior  to  the 
date  of  the  deed,  the  White  Water  Presbytery  was  the  owner  of  the 
property  in  controversy.  Having  held  the  property  under  a  lease  they  are 
estopped  from  denying  the  title  of  the  lessor. 

Held,  also,  that  the  defendants  could  not  hold  possession  under  a  contract 
of  purchase,  and  at  the  same  time  deny  that  the  party  with  whom  the 
contract  was  made  had  title  to  the  property  which  was  the  subject  of  the 
contract. 

Held,  further,  that  the  finding  of  the  court  can  not  be  disturbed  on  the  ev- 
idence. 

From  the  Franklin  Circuit  Court. 

J.  I.  Little,  D.  W.  McKee  and  E.  O^Hair,  for  appellants. 

F.  M.  Alexander,  for  appellees. 

Coffey,  J. — This  was  an  action  in  ejectment,  in  the  usual 
form,  instituted  by  the  appellees,  as  trustees  of  the  Chris- 
tian Church,  of  the  town  of  Laurel,  Indiana,  against  the 
appellants,  as  trustees  of  the  Methodist  Protestant  Church 
of  the  same  town.  Issue  was  formed  by  filing  the  general 
i  denial.    A  trial  of  the  cause,  by  the  court,  resulted  in  a 

finding  and  judgment  for  the  appellees.  The  appellants 
assign  as  error  that  the  Circuit  Court  erred  in  overruling 
their  motion  for  a  new  trial. 

The  only  matters  discussed  by  counsel  for  the  appel- 
lants, in  their  brief,  relate  to  alleged  error  in  the  admission 
of  evidence  and  the  insufficiency  of  the  evidence  to  sup- 
port the  finding  of  the  court. 
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The  first  three  reasons  assigned  by  the  appellants,  in 
their  motion  for  a  new  trial,  are  as  follows : 

"  First.  The  court  erred  in  admitting  the  evidence  of 
Alexander  W.  Biegle  and  Joseph  I.  Little  over  the  objec- 
tion of  the  defendants,  tending  to  prove  that  about  the 
year  1869  the  Presbyterian  Church  of  the  United  States 
of  America  and  the  Constitutional  Presbyterian  Church 
of  the  town  of  Laurel,  Indiana,  fused,  or  united,  as  one 
church,  and  thereby  the  White  Water  Presbytery  became 
the  owner  of  the  church  property  in  controversy  in  this 
suit,  which,  before  that  time,  was  owned  and  held  by  the 
trustees  of  the  Constitutional  Presbyterian  Church  of  the 
town  of  Laurel,  'as  trustees,  and  in  trust  for  said  congre- 
gation. 

"  Second.  The  court  erred  in  permitting  the  plaintiffs 
to  prove,  by  parol,  that  they  were  the  owners  of  said 
property,  over  the  objections  of  the  defendants. 

"  Third.  The  court  erred  in  permitting  the  plaintiffs  to 
prove,  by  parol,  over  the  objection  of  the  defendants,  the 
usages,  rules,  regulations  and  ecclesiastical  laws  of  the 
Presbyterian  Church  of  the  United  States." 

The  first  reason  assigned  for  a  new  trial  is  quite  indefi- 
nite and  uncertain,  but  treating  it  as  sufficient,  we  have 
carefully  read  all  the  evidence  of  the  two  witnesses  named 
and  find  nothing  objectionable  in  the  testimony  of  either. 
Indeed,  so  far  as  shown  by  the  bill  containing  the  evi- 
dence, the  testimony  of  Biegle  seems  to  have  been  admit- 
ted without  objection  or  exception  on  the  part  of  the 
appellants.  The  second  and  third  reasons  assigned  for  a 
new  trial  are  entirely  too  indefinite  and  uncertain  to  pre- 
sent any  question  for  the  consideration  of  this  court. 

The  rule  is  that  the  cause  assigned  for  a  new  trial  must 
be  sufficiently  definite  and  specific  as  not  to  impose  upon 
either  the  trial  or  Appellate  Court  the  task  of  searching 
the  record  for  the  alleged  erroneous  ruling.     Stewart  v. 
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Bitterskamp,  54  Ind.  357;  Craig  v.  Ensey,  63  Ind.  140; 
Knisely  v.  Hire,  2  Ind.  App.  86. 

To  find  the  supposed  errors  referred  to  in  the  second 
and  third  reasons  for  a  new  trial  it  would  be  necessary  to 
search  the  record  containing  the  evidence.  This  we  can 
not  do. 

The  other  reasons  assigned  by  the  appellants  for  a  new 
trial  call  in  question  the  sufficiency  of  the  evidence  to  sup- 
port the  finding  of  the  court. 

The  land  in  controversy  was  conveyed  by  James  Con- 
well  and  wife  to  Henry  Vanbergen  and  others,  as  Trustees 
of  the  Constitutional  Presbyterian  Church,  of  the  town  of 
Laurel,  on  the  14th  day  of  March,  1846. 

The  evidence  tends  to  prove  that  the  "  Constitutional 
Presbyterian  Church"  was  the  organization  sometimes 
called  the  "New  School  Presbyterian  Church."  About 
the  year  1869  what  was  known  as  the  "New  School  Pres- 
byterians" and  the  "Old  School  Presbyterians"  were 
united,  and  from  that  time  up  to  the  present  the  organi- 
zation has  been  known  as  "  The  Presbyterian  Church,"  or 
u  The  Presbyterian  Church  of  the  United  States  of  Amer- 
ica." The  church  is  governed  by  ecclesiastical  bodies,  the 
lowest  being  known  by  the  name  of  the  Church  Sessions, 
and  the  next  in  rank  above  the  Church  Sessions  is  known 
as  the  Presbytery.  The  church  at  Laurel,  in  Franklin 
county,  is  within  the  jurisdiction  of  the  Presbytery  known 
as  the  White  Water  Presbytery.  On  the  10th  day  of 
March,  1872,  the  appellants  leased  the  premises  in  con- 
troversy from  the  trustees  of  the  Presbyterian  Church  at 
Laurel  for  the  period  of  five  years,  agreeing  to  make  cer- 
tain stipulated  repairs  on  the  house  of  worship  situated 
upon  the  premises  in  payment  of  rent.  In  the  year  1877 
the  appellants  entered  into  a  contract  with  Rev.  D.  M. 
Stewart,  who  was  acting  as  stated  clerk  and  treasurer  of 
the  White  Water  Presbytery,  for  the  purchase  of  the 
property  in  controversy  at  the  agreed  price  of  four  hun- 
Vol.  133.  —2. 
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dred  dollars.  Fifty  dollars  was  paid  at  the  date  of  the 
contract  as  part  of  the  purchase  price,  but  the  appellants 
failing  to  make  any  further  payment  the  White  Water 
Presbytery  treated  the  contract  as  at  an  end,  and  in  Sep- 
tember, 1888,  sold  and  conveyed  the  property  to  the  ap- 
pellees. There  has  been  no  organized  Presbyterian 
Church  at  Laurel,  Indiana,  for  twenty  or  twenty-five 
years,  and  they  long  since  ceased  to  use  the  house  on  the 
premises  as  a  house  of  worship. 

Under  these  facts  we  think  the  appellants  are  estopped 
from  denying  that  prior  to  the  date  of  the  deed  from  the 
White  Water  Presbytery  the  Presbyterian  Church  was  the 
owner  of  the  property  in  controversy.  They  occupied  it 
under  a  lease  from  the  trustees  of  the  Presbyterian  Church 
of  the  town  of  Laurel,  and  it  is  an  elementary  principle 
of  the  law  that  a  tenant  is  estopped  from  denying  the 
title  of  his  landlord.  Kinney  v.  Doey  8  Blackf.  350 ;  Zim- 
merman v.  Marchlandy  23  Ind.  474 ;  Cressler  v.  Williams,  80 
Ind.  366. 

It  does  not  very  distinctly  appear  by  what  means  the 
White  Water  Presbytery  acquired  the  right  to  sell  and 
convey  the  property  in  dispute.  As  it  is  within  the  juris- 
diction of  that  Presbytery,  it  may  be  that  it  possesses  such 
power  under  the  rules  of  the  church,  by  reason  of  the 
fact  tha<t  the  Presbyterian  Church  at  Laurel  had  ceased  to 
be  an  organized  body.  However  this  may  be,  both  parties, 
to  this  controversy  have  treated  and  acknowledged  this 
Presbytery  as  possessing  that  power.  The  contract  for 
the  purchase  of  the  property  from  that  body  by  the  ap- 
pellants, and  the  payment  of  part  of  the  agreed  purchase 
price  was,  we  think,  a  strong  acknowledgment  of  its  right 
to  sell  and  convey  it.  Indeed,  except  for  the  claim  appel- 
lants are  able  to  make  through  the  White  Water  Presbytery 
they  are  without  the  shadow  of  a  title  to  the  property 
in  dispute.  But,  assuming  that  their  contract  of  purchase 
was  sufficient  to  give  them  a  claim  upon  the  property,  it 
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was  not  such  a  claim  as  would  enable  them  to  defend  suc- 
cessfully against  this  action.  Taylor  v.  McCrackin,  2 
Blackf .  260 ;  Doe  v.  Brown,  7  Blackf.  142 ;  Kratemayer  v. 
Brink,  17  Ind.  509 ;  Stehman  v.  Crull,  26  Ind.  436. 

They  could  not  hold  the  possession  under  a  contract  of 
purchase  and,  at  the  same  time,  deny  that  the  party  with 
whom  the  contract  was  made  had  title  to  the  property 
which  was  the  subject  of  the  contract. 

We  are  of  the  opinion  that  there  is  some  evidence  in 
the  record  tending  to  sustain  the  conclusion  at  which  the 
trial  court  arrived.  Under  such  circumstances  we  can  not 
disturb  the  finding  of  the  court. 

Judgment  affirmed. 

Filed  November  29,  1892. 
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Appeal. — Assignment  of  Error. — Demurrer. —  Variance  Between  Assignment  and 
Record. — Where  error  is  assigned  for  overruling  appellant's  general  de- 
murrer to  appellee's  complaint,  and  the  record  does  not  show  the  filing 
of  any  such  demurrer,  but  does  show  the  filing  of  a  several  demurrer, 
which  was  overruled,  such  assignment  of  error  presents  no  question  for 
consideration  in  this  court. 

Conveyance. — Mistake. — Reformation  of  Deed. — A  party  having  conveyed 
away  land  through  mistake  must  have  the  deed  corrected  before  he  can 
recover  on  his  equitable  title.  If  one  is  not  entitled  to  a  reformation  of 
the  deed  he  is  not  entitled  to  a  recovery. 

Conclusions  of  Law. — When  Erroneous. — Where  conclusions  of  law  are 
improperly  deduced  from  the  finding  of  facts,  and  can  not  on  any  theory 
be  sustained  by  the  finding  of  facts,  such  conclusions  of  law  are  erro- 
neous. 

Same. — For  the  finding  of  facts  and  the  conclusions  of  law  in  this  case,  see 
opinion. 
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Demand. —  When  Necessary. — Reformation  of  Deed, — Before  suit  can  prop- 
erly be  brought  for  the  reformation  of  a  deed  a  demand  for  its  reforma- 
tion must  be  made. 

Deed. — Reformation  of. — Mistake. — Recovery. — If  by  fraud  or  mistake  in  a 
conveyance  of  land  more  land  was  included  than  should  have  been,  the 
proper  remedy  is  to  have  the  deed  reformed,  and  recover  the  part  im- 
properly conveyed. 

From  the  Wells  Circuit  Court. 

A.  N.  Martin  and  E.  C.  Vaughan,  for  appellant. 

L.  Mock  and  A.  Simmons,  for  appellees. 

Olds,  J. — This  was  an  action  brought  by  the  appellees, 
Nancy  A.  Miller,  John  A.  Miller,  Henry  C.  Miller  and 
James  Miller,  against  the  appellant,  Lawson  Popijoy. 
The  complaint  is  in  three  paragraphs.  The  first  and 
third  paragraphs  allege  a  mistake  in  a  deed,  by  which 
too  much  land  was  conveyed,  and  seeks  to  have  it  re- 
formed and  to  quiet  appellees'  title  to  the  surplus  land  de- 
scribed in  the  deed.  The  second  paragraph  alleges  that 
the  appellees  "  are  the  owners  and  entitled  to  the  posses- 
sion "  of  certain  real  estate,  describing  it,  containing  10-j2^ 
acres,  asking  possession  and  for  damages  for  the  deten- 
tion. 

Demurrers  were  filed  to  each  of  the  first  and  second 
paragraphs  of  the  complaint,  which  were  overruled  and 
exceptions  reserved.  Issue  was  joined  by  general  denial. 
There  was  a  trial  by  the  court.  A  special  finding  of  facts 
and  conclusions  of  law  were  stated  by  the  court.  Excep- 
tions were  entered  to  the  conclusions  of  law.  A  motion 
was  made  by  appellant  for  judgment  in  his  favor  on  the 
special  findings,  which  was  overruled  and  exception  taken. 
There  was  also  a  motion  for  a  new  trial,  which  was  over- 
ruled and  exception  taken,  but  the  evidence  is  not  in  the 
record.  There  are  numerous  errors  assigned  for  the  pur- 
pose of  reviewing  the  several  rulings  of  the  trial  court. 
Some  of  the  errors  are  properly  assigned,  and  some  are 
not.    The  assignment  of  error  on  the  ruling  of  the  court 
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on  the  demurrers  to  the  first  and  second  paragraphs  of  com- 
plaint presents  no  question.  The  demurrer  was  a  several 
demurrer  to  each  paragraph,  while  the  assignment  of  error 
is  that  the  "  court  erred  in  overruling  appellant's  general 
demurrer  to  the  first  and  second  paragraphs  of  plaintiff's 
complaint."  The  record  does  not  show  the  filing  of  any 
such  demurrer,  and  it  has  been  held  by  this  court  that 
such  an  assignment  presents  no  question  when  the  ruling 
was  on  a  separate  demurrer  to  each  paragraph.  Ketcham 
v.  Barbour,  102  Ind.  576. 

The  exceptions  to  the  conclusions  of  law,  we  think,  prop- 
erly present  the  question  as  to  whether  the  appellees  were 
entitled  to  the  judgment  rendered  in  their  favor  on  the 
issues  joined  by  the  pleadings  in  the  case. 

The  finding  of  facts  shows  that  Eleanor  Miller,  widow 
and  mother  of  the  appellees,  who  died  in  1880,  owned  a 
tract  of  land  in  Wells  county,  containing  150^^  acres,  de- 
scribed in  the  deed  under  which  she  held  title  as  part  of 
sections  12  and  13,  in  township  26  north,  range  12  east, 
commencing  at  the  southeast  corner,  of  the  northeast 
quarter  of  said  section  13,  thence  west  40  chains  and  19 
links,  thence  north  33  chains  and  23  links,  thence  east  17  • 
chains  and  40  links,  thence  north  25°  east  18  chains  and 
64  links  to  the  Wabash  river,  thence  up  said  river  to 
where  the  east  line  of  said  section  13  crosses  the  said 
river,  and  thence  south  35  chains  to  the  place  of  be- 
ginning. As  shown  by  maps  attached  by  counsel  for 
appellees  to  their  brief,  and  referred  to  and  conceded  to  be 
correct,  the  Wabash  river  at  the  point  where  the  descrip- 
tion line  running  25°  east  18  chains  and  64  links  to  the 
Wabash  river  intersected  the  river ;  the  river  runs  almost 
directly  east  for  a  short  distance  then  turns  abruptly 
south  and  runs  in  a  southerly  direction  for  a  distance  of 
probably  15  chains,  then  turns  abruptly  to  the  east  and 
continues  in  an  easterly  direction  until  it  crosses  the  east 
line  of  said  section  13,  thirty -five  chains  north  of  the  south- 
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east  corner  of  the  northeast  quarter  of  said  section  13. 
Thus  it  will  be  seen  that  the  north  boundary  of  the  land 
was  composed  of  irregular  lines. 

A  line  run  from  where  the  river  turns  to  the  east,  as 
above  described,  west  across  the  land  would  cut  10  and 
a  fraction  acres  off'  the  north  end  of  said  land.  Prior 
to  the  death  of  Eleanor  Miller  she  signed,  acknowledged, 
and  caused  to  be  delivered  to  one  Steudebaker  a  deed  con- 
veying to  her  son  James  Miller,  one  of  the  appellees,  80 
acres  off  the  east  side  of  the  loO^fr  tract  of  land,  the 
west  line  to  run  far  enough  from  the  east  to  contain  80 
acres,  and  at  the  same  time  directed  said  Steudebaker  to 
deliver  the  deed  to  James  at  her  death,  which  was  ac- 
cordingly done.  She  died  seized  in  fee  simple  of  the  re- 
mainder of  the  land  and  it  descended  to  her  children, 
the  appellees.  James  procured  a  survey  to  be  made  of 
the  land,  and,  instead  of  running  the  west  boundary  line 
of  his  land  clear  to  the  north  end  of  the  land,  the  surveyor 
only  ran  it  to  a  point  directly  west  from  where  the  river 
turns  to  the  east,  and  thence  east  to  the  river,  and  along 
the  river  to  where  the  east  section  line  of  section  13  crosses 
the  river.  James  Miller  afterwards  sold  the  80  acres  to  the 
appellant,  conveying  the  same  by  the  description  used  in 
the  deed  to  him.  Afterwards,  in  the  settlement  of  the  es- 
tate of  Eleanor  Miller,  deceased,  the  children  and  heirs, 
the  appellees  herein,  agreed  to  sell  to  the  appellant  5^ft- 
acres  of  the  land  which  had  descended  to  them  from  their 
mother,  the  same  to  be  a  strip  oft"  the  east  side  of  said 
tract  owned  by  them  and  adjoining  the  80-acre  tract  on 
the  west,  extending  across  the  tract  from  north  to  south, 
and  wide  enough  to  contain  5^^  acres.  Some  question 
was  made  as  to  the  validity  of  the  appellant's  title  to  the  80 
acres,  and  it  was  agreed  that  the  appellees  should  make  a 
quitclaim  deed  to  him,  including  in  it  a  description  of  the 
80  and  the  5^-acre  tracts. 

The  survey  of  the  80  acres,  as  made  by  James  Miller, 
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excluded  10  and  a  fraction  acres  on  the  north  end  of  said 
tract  of  land  that  was  included  in  the  description  in  his 
deed,  and  included  10  and  a  fraction  acres  on  the  west  of 
and  adjoining  said  80,  as  described  in  his  deed,  that  was 
not  conveyed  to  him  by  his  deed.  Regarding  the  survey 
as  made  by  James,  as  fixing  the  correct  boundary  line  of 
the  80  acres  on  the  west  side  thereof,  the  parties  procured  a 
surveyor,  who  took  the  west  boundary  line  as  fixed  by  the 
survey  of  James  as  the  east  line  of  the  5-j^  sold  to  appel- 
lant, and  ran  the  west  boundary  line  far  enough  therefrom 
to  include  fr^ft"  acres,  extending  across  the  tract  at  that  point 
from  north  to  south,  and  included  the  description  of  the  two 
tracts  in  a  quitclaim  deed,  which  appellees  executed  to  ap- 
pellant. The  appellees  thus  made  conveyances  conveying 
the  portion  of  the  whole  tract  lying  west  of  the  85^- 
acres,  as  erroneously  surveyed,  to  appellee,  Henry  C.  Mil- 
ler, and  conveyed  the  10  acres  lying  on  the  north  of  such 
80,  as  erroneously  surveyed,  to  appellee,  Nancy  C.  Miller. 
Afterward,  appellant  asserted  his  title  to  the  10  acres  on 
the  north,  under  his  deed  from  James  Miller,  procured  a 
survey,  and  took  possession  of  the  same. 

This  action  is  brought  to  correct  the  quitclaim  deed 
and  to  recover  the  10  and  a  fraction  acres  lying  to  the  west 
of  the  85^fr  acres  in  fact  sold  to  the  appellant,  and  owned 
by  Mm,  and  between  it  and  the  tract  sold  to  appellee,  Henry 
C.  Miller. 

The  court  states,  as  a  legal  conclusion,  that  the  appel- 
lees are  not  entitled  to  a  reformation  of  the  deed.  That 
appellees  are  the  equitable  owners  of  lO^2^  acres  off  the 
west  side  of  the  80  acres  as  erroneously  surveyed  by  appel- 
lee, James,  and  entitled  to  the  possession  thereof,  and  that 
the  appellees  are  entitled,  on  their  complaint  in  this  ac- 
tion, to  recover  from  appellant  the  west  half  of  said  10 
acres ;  or,  as  stated,  they  are  entitled  to  recover  the  pos- 
session of  the  west  5^^  acres  of  the  80  acres. 

There  is  a  finding  that  the  appellees  acted  in  good  faith, 


24  SUPREME  COURT  OF  INDIANA, 

m 

Popijoy  v.  Miller  et  at. 

and  believed  the  erroneous  survey  properly  fixed  the  boun- 
daries of  the  original  80  acres,  but  that  the  appellant 
knew,  at  the  time,  of  all  the  transactions  subsequent  to 
receiving  his  original  deed  from  appellee,  James  Miller; 
that  his  said  deed  from  James  included  the  north  10  and 
a  fraction  acres,  and  did  not  include  the  same  amount  on 
the  west  side  of  the  tract,  as  erroneously  surveyed,  and 
knew  that  appellees  were  ignorant  of  any  error  in  the 
survey,  but  purposely  refrained  from  saying  anything 
about  it. 

On  no  theory  or  conclusions  to  be  drawn  from  the  find- 
ing of  facts  can  the  conclusions  of  law  stated  by  the  court 
be  upheld. 

If  the  appellees  were  not  entitled  to  have  their  deed  re- 
formed, and  recover  the  land  erroneously  described  in  it, 
it  must  be  on  the  theory  that  the  first  and  second  para- 
graphs of  the  complaint  proceed  upon  the  theory  of  and 
allege  a  mutual  mistake,  when  the  facts,  as  found,  show  a 
mistake  on  the  part  of  appellees  and  a  knowledge  on  the 
part  of  the  appellant,  and  that  he  refrained  from  disclos- 
ing the  facts  to  the  appellees,  and  practiced  a  fraud  upon 
them  in  procuring  the  deed  for  more  land  than  he  was 
entitled.  Whether  or  not,  after  obtaining  the  deed  under 
such  circumstances  and  then  asserting  his  title  to  the  10 
acres  included  in  his  original  deed,  he  can  hold  the  addi- 
tional 10  acres  he  procured  to  be  described  in  his  new  deed 
to  perfect  his  title,  under  the  claim  that  his  title  was  im- 
perfect, and  under  claim  that  the  additional  10  acres  be 
longed  to  him,  is  not  presented  for  our  decision,  for  the 
reason  that  the  complaint  does  not  proceed  upon  that 
theory.  The  10  acres  having  been  conveyed,  either  through 
mutual  mistake  or  on  account  of  fraud  on  the  part  of  the 
grantee,  the  deed  must  be  set  aside  before  the  party  can 
recover. 

It  appears,  as  we  think,  clear,  from  the  facts  found,  that 
it  was  the  intention  of  the  parties,  or  the  appellees,  at 
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least,  to  sell  and  convey  Ehffo  acres  next  adjoining  on  the 
west  of  the  80  acres  which  the  appellant  in  fact  owned 
and  described  in  his .  original  deed ;  and  if  the  appellees 
are  entitled  to  recover  at  all  in  this  action,  they  are  enti- 
tled to  recover  the  10  and  a  fraction  acres  off  of  the  west 
side  of  the  tract  as  conveyed  by  their  quitclaim  deed,  leav- 
ing the  appellant  owning  the  80  acres  originally  purchased, 
and  5^fa  acres  adjoining  thereto. 

The  appellees,  having  conveyed  away  the  land,  though 
they  did  so  through  mistake,  must  have  the  deed  corrected 
before  they  can  recover  it.  Having  conveyed  away  the 
legal  title,  they  can  not  recover  on  their  equitable  title  ex- 
cept they  reform  the  conveyance  by  which  the  legal  title 
passed,  and  take  from  it  the  erroneous  part  which  carried 
the  legal  title.  The  second  paragraph  alleges  that  appel- 
lees are  the  owners  of  the  real  estate. 

It  is  contended  that  this  is  sufficient  to  support  a  recov- 
ery on  an  equitable  title.  It  is  not  necessary  that  we  de- 
cide this  question,  for  to  recover  on  an  equitable  title  in 
this  case,  it  would  be  necessary  to  make  a  case  in  equity 
entitling  the  appellees  to  avoid  and  set  aside  the  deed 
made  by  them  conveying  away  the  land,  and  this  court 
held  that  they  were  not  entitled,  under  the  facts,  to  that 
relief.  But  the  case  proceeded  and  was  tried  upon  the 
theory  that  there  must  be  a  reformation  of  the  deed  and 
it  set  aside  and  avoided  and  a  recovery  of  the  land ;  an4 
this  is  no  doubt  the  true  theory  on  which  it  should  have 
been  tried,  for  if,  by  either  fraud  or  mistake,  there  was 
more  land  included  than  should  have  been,  the  deed 
should  have  been  reformed  and  a  recovery  had.  If  they 
were  not  entitled  to  a  reformation  they  were  not  entitled 
to  recover.  There  is  no  finding  of  fact  showing  any  de- 
mand for  a  reformation  of  the  deed  before  suit  was 
brought.  This  was  held  necessary  in  Axtel  v.  Chase,  77  Ind. 
74.  See  Ballard's  Annual  of  the  Law  of  Real  Property, 
sections  370  and  871 ;  Koons  v.  Blanton,  129  Ind.  383. 
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The  conclusions  of  law  are  erroneous.  Being  of  the 
opinion  that  justice  will  be  best  subserved  by  instructions 
to  the  Circuit  Court  to  grant  a  new  trial  rather  than  to 
restate  the  conclusions  of  law,  judgment  is  reversed  with 
instructions  to  the  Circuit  Court  to  grant  a  new  trial. 

Filed  November  29,  1892. 


No.  15,805. 

Douthit  et  al.  v.  Douthit. 

Assignment  op  Errors. — Joinder  of  Appellants  in  a  Single  Assignment — Un- 
available Unless  Good  as  to  All. — When  several  appellants  join  in  a  single 
assignment  of  error,  although  there  are  separate  specifications  of  error, 
the  assignment  must  be  good  as  to  all  who  join  in  it  or  it  will  not  be 
available  to  any  of  them. 

Special  Fnn>iNG. — Part  of  Record  Proper. — Issues. — Formation  of. — Harm- 
less Error. —  Ultimate  Conclusion  Correct. — A  special  finding  is  a  part  of  the 
record  proper,  and  where  it  affirmatively  shows  that  no  substantial  in- 
jury was  done  an  appellant,  there  can  be  no  reversal  for  errors  committed 
in  the  formation  of  issues,  and,  when  the  record  proper  shows  that  the  ul- 
timate conclusion  is  right,  intermediate  errors  will  be  disregarded. 

Same. — Fads  Not  Contained  In. — Presumption  as  to. — Facts  not  contained 
in  a  special  finding  are,  as  against  the  party  having  the  burden  of  proof, 
presumed  not  to  have  been  proved. 

Partnership. — Right  of  Partner  to  Sue  a  Copartner. — Limitation  of  Rule. — 
While  it  is  a  rule  of  law  that  one  partner  can  not  sue  another  to  recover 
profits,  or  to  recover  his  share  of  the  assets,  where  the  partnership  is  un- 
settled, yet  where  there  is  an  agreement  adjusting  partnership  affairs, 
which  awards  to  one  partner  a  specific  sum,  or  creates  a  specific  duty  in 
his  favor,  he  may  maintain  an  action  upon  a  breach  of  such  duty  or 
promise.  One  partner  may  also  sue  for  an  accounting  and  for  a  recov- 
ery of  whatever  may  be  due  upon  a  settlement  of  the  partnership  affairs. 

Same. — Agreement  of  Partner  to  Pay  a  Specified  Debt  or  Sum. — Liability. — De- 
mand.— Where  one  partner,  upon  dissolution,  unconditionally  agrees  to 
pay  a  designated  sum  or  a  specified  debt,  he  is  absolutely  bound,  and  a 
demand  is  not  required  to  fix  his  liability. 
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Same. —  Wrongful  Collection  and  Conversion  of  Money. — Right  to  Sue  for. — De- 
mand.— If  a  partner  collects  money  which  he  agreed  should  be  collected 
by  his  copartner  as  his  individual  property,  and  after  collection  converts 
it  to  his  own  use,  the  partner  to  whom  the  money  belonged  may  main- 
tain an  action  for  its  recovery  without  a  prior  demand. 

Same. — Defendant  Estopped  to  Deny  Plaintiff's  Right  to  Sue. — Where  a  partner 
sued  his  copartner,  and  wrongfully  obtained  a  judgment  against  him  for 
the  conversion  of  partnership  money,  and  the  latter  commences  a  suit  to 
cancel  said  judgment  and  recover  what  is  justly  due  him,  the  former  will 
be  estopped  from  denying  that  such  action  can  be  maintained. 

Fraud. — Representations  and  Promises  by  Attorney  and  Client  to  Adverse  Party, 
—  Violation  of. — Where  parties  and  counsel  prevent  an  appearance  and 
defense  by  representations  and  promises,  they  are  guilty  of  fraud  if,  in 
violation  of  the  promises  and  contrary  to  the  representations,  they  take 
a  default  in  a  case  where  they  know  there  is  a  defense. 

Supreme  Court. — Correctness  of  Final  Decree. —  When  Will  Not  Be  Consid- 
ered.— This  court  will  not  consider  the  correctness  of  a  final  decree  in  the 
trial  court,  unless  a  motion  was  made  below  to  modify  such  decree  and 
proper  exception  taken. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden,  J.  T.  Carter  and  J.  H.  PhiUippy,  for 
appellants. 

T.  B.  Adams,  L  Garter  and  A.  F.  Wray,  for  appellee. 

Elliott,  J. — There  is  a  single  assignment  of  errors  com- 
prising several  specifications,  in  which  all  of  the  appel- 
lants join.  The  rule  is  that,  although  there  are  separate 
specifications  of  error,  the  assignment  must  be  good  as  to 
all  who  join  in  it,  or  it  will  not  be  available  to  any  of  the 
appellants.  This  is  the  well-settled  rule.  See  authorities 
cited  in  Elliott's  Appellate  Procedure,  §§318,  401,  299, 
notes.  Under  this  familiar  rule  we  can  not  consider  the 
rulings  upon  the  demurrers  to  the  complaint,  since  it  un- 
doubtedly states  a  cause  of  action  against  some  of  the  ap- 
pellants, and  shows  that  the  appellee  is,  at  least,  entitled 
to  part  of  the  relief  demanded.  The  only  specification  in 
the  assignment  of  errors  which  presents  questions  avail- 
able to  all  of  the  appellants  is  the  one  which  is  founded 
on  the  exceptions  to  the  conclusions  of  law  stated  upon 


28  SUPREME  COURT  OF  INDIANA, 

Douthit  ei  al.  v.  Douthit. 

the  facts  specially  found  by  the  court.  Even  if  we  should 
depart  from  the  rule  forbidding  the  consideration  of  errors 
where  they  are  jointly  assigned  by  several  parties,  and  the 
assignment  is  not  good  as  to  all,  we  can  not  reverse  if  it 
be  true  that  it  appears  from  the  special  finding  that  the 
errors  on  rulings  upon  the  pleadings,  if  there  were  errors, 
were  harmless.  The  special  finding  is  part  of  the  record 
proper,  and  where  it  affirmatively  shows  that  no  substan- 
tial injury  was  done  an  appellant  there  can  be  no  reversal 
for  errors  committed  in  the  formation  of  issues ;  for  where 
the  record  proper  shows  that  the  ultimate  conclusion  is 
right,  intermediate  errors  will  be  disregarded.  See  au- 
thorities cited  in  Elliott's  Appellate  Procedure,  §§590, 
591,  635.  In  the  case  before  us  the  principal  questions 
argued  by  counsel  in  their  attack  upon  the  rulings  on  de- 
murrer arise  on  the  special  findings,  so  that  we  have  given 
careful  study  to  appellants'  arguments  upon  all  the  mate- 
rial questions. 

The  special  finding  and  conclusions  of  law  read  as 
follows : 

First  "  The  court  finds  that  on  the  4th  day  of  July, 
1887,  the  plain  tiff,  James  L.  Douthit,  and  Alonzo  Douthit, 
entered  into  a  partnership  for  the  purpose  of  threshing 
wheat  and  other  grain ;  that,  by  the  terms  of  the  part- 
nership/they were  to  be  equal  partners,  sharing  equally  in 
the  loss  and  profits,  each  owning  an  equal  interest  in  the 
property  used  in  the  business ;  that  James  S.  Douthit 
assumed  and  agreed  to  pay  the  one-half  of  the  indebted- 
ness on  the  engine,  which  was  the  sum  of  $260.00,  and  one- 
half  of  the  indebtedness  on  the  separator,  which  was 
$100.00,  as  the  consideration  for  his  interest  in  said  prop- 
erty and  business  then  purchased  from  said  Alonzo. 

Second.  "That  said  parties  engaged  in  said  business, 
and  continued  therein  till  the  1st  day  of  August,  1887,  at 
which  time  they  dissolved  said  partnership  by  mutual 
agreement,  by  the  terms  of  which  Alonzo  Douthit  was  to 
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keep  all  the  partnership  property,  and  pay  all  the  outstand- 
ing indebtedness  on  said  property. 

Third.  "  The  court  finds  that,  while  said  parties  were 
so  engaged  in  said  partnership  business,  William  Leslie 
became  indebted  to  them,  for  threshing,  in  the  sum  of 
♦3.48 ;  David  Unil,  in  the  sum  of  $6.70 ;  Thomas  Goble, 
in  the  sum  of  $5.60 ;  Fred.  Schepple,  in  the  sum  of  $20.00 ; 
Edward  Melis,  in  the  sum  of  $4.20 ;  William  Kinsley,  in 
the  sum  of  $20.00;  Lot  Barger,  in  the  sum  of  $17.12; 
James  M.  Bassett,  in  the  sum  of  $50.32 ;  James  S.  Douthit, 
in  the  sum  of  $34.12 ;  making  a  total  of  $163.64. 

Fourth.  "  That  during  the  time  they  were  engaged  in 
threshing,  viz.,  on  the  8th  day  of  July,  1887,  James  M. 
Bassett  obtained  a  judgment,  before  Isaiah  C.  Owens,  a 
justice  of  the  peace,  for  the  sum  of  $92.80  against  the  de- 
fendants, Alonzo  Douthit  and  one  George  Baker,  upon 
which  execution  had  been  issued;  that  said  judgment 
was  on  the  debt  of  Alonzo  Douthit;  that  thereupon  it 
was  agreed  between  plaintiffs  and  said  defendant,  Alonzo 
Douthit,  that  the  plaintiff  should  collect  said  several  items 
of  indebtedness  and  apply  them  in  payment  of  said  judg- 
ment and  the  residue  on  the  liabilities  of  the  firm  under 
said  agreement. 

Fifth.  "  That  said  Alonzo  Douthit,  in  the  year  1887,  col- 
lected debts  due  the  firm,  of  other  parties  than  those  above 
named,  the  sum  of  $58.60;  that  it  was  agreed,  -at  the 
time  said  money  was  advanced  from  the  firm  in  payment 
of  said  judgment  against  said  Alonzo,  that  the  plaintiff 
should  be  indemnified  for  his  interest  out  of  other  moneys 
due  the  firm,  but  that  the  defendant,  Alonzo  Douthit, 
collected  said  sum  of  $58.60  and  appropriated  the  whole 
thereof  to  his  own-use,  except  $9.50,  which  he  paid  to  one 
"Patterson,"  on  a  firm  account;  and  that,  for  the  pur- 
pose of  cheating  and  defrauding  the  plaintiff,  said  Alonzo 
entered  into  agreement  with  his  co-defendant,  James  B. 
McFadden,  to  sue  the  plaintiff  for  the  items  collected  by 
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the  plaintiff  and  paid  out  as  herein-before  found;  that 
the  defendant,  McFadden,  with  a  knowledge  of  all  the 
facts,  brought  a  suit  against  the  plaintiff,  in  the  Shelby 
Circuit  Court,  for  Alonzo  Douthit,  for  the  identical  items 
herein-before  set  out;  that  said  Alonzo  and  McFadden 
knew  that  the  plaintiff  intended  to  defend  against  said 
suit,  but  said  defendants  advised  and  informed  the  plaintiff 
that  he  need  not  appear  to  said  action,  but  that  they~ 
would  let  the  matter  pass  on  until  the  plaintiff  and  the  de- 
fendant could  meet  and  have  an  accounting  and  adjustment 
between  themselves  as  to  all  of  said  partnership  matters ; 
that  the  plaintiff'  relied  upon  said  advice  and  promises,, 
and  had  no  means  of  knowing,  and  did  not  know,  that 
the  same  were  not  made  in  good  faith. 

Sixth.  "  The  court  further  finds  that  on  the  next  ju- 
dicial day  of  said  Circuit  Court  the  defendant,  McFadden, 
viz.:  on  the  17th  day  of  October,  1887,  took  a  default 
against  the  plaintiff;  and,  afterwards,  on  the  29th  da£  of 
October,  1887,  in  said  court,  took  a  judgment  on  said- 
default  against  the  plaintiff  for  $98.20,  on  a  part  of  said 
items  of  account  so  collected  and  paid  out  by  the  plain- 
tiff. 

Seventh.  "  That,  in  furtherance  of  said  fraudulent  pur- 
pose to  cheat  the  plaintiff,  the  said  Alonzo,  on  the  12th 
day  of  November,  1887,  assigned  said  judgment  to  said 
McFadden  on  the  order  book  of  said  court ;  that  said  Mc- 
Fadden took  said  assignment  with  full  knowledge  that 
the  Bum  for  which  it  had  been  taken  had  been  collected 
by  said  James  S.  Douthit  from  the  partnership  assets  and 
by  him  expended  upon  the  individual  liabilities  of  said 
Alonzo. 

Eighth.  "  That  the  said  Alonzo  is  wholly  and  notori- 
ously insolvent,  and  has  no  other  means  with  which  said 
partnership  liabilities,  or  any  part  thereof,  to  the  plaintiff 
can  be  paid. 

Ninth.    "  That  in  pursuance  of  said  conspiracy  said  de- 
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fendants,  on  the  —  day  of  — ,  1888,  caused  an  execution 
to  be  issued  by  the  clerk  of  the  Shelby  Circuit  Court  to 
the  defendant,  Henry  Meer,  the  sheriff  of  said  county, 
and  said  sheriff  heretofore,  to  wit :  on  the  —  day  of  — , 
1888,  levied  said  execution  on  the  property  of  the  plain- 
tiff*, and  advertised  it  for  sale ;  that  said  sheriff  was  pro- 
ceeding to  sell  said  property  to  satisfy  said  execution,  and 
would  have  done  so  if  he  had  not  been  enjoined  and  re- 
strained from  so  doing. 

Tenth.  "That  all  the  debts  and  partnership  matters 
have  been  fully  settled  and  debts  collected  and  all  the  mat- 
ters of  said  partnership  closed  up,  except  the  accounting 
and  settlement  of  the  individual  matters  between  the  plain- 
tiff and  said  defendant  Alonzo,  and  a  small  sum  due  one 
Claver,  viz. :  $14.00 ;  that  all  of  the  items  as  between 
them  are  still  open,  unsettled  and  unadjusted. 

Eleventh.  "  I  further  find  that  in  addition  to  the  amount 
herein-before  mentioned  that  said  firm,  at  the  time  of  its 
dissolution,  was,  and  at  this  time  is,  indebted  to  the  plain- 
tiff for  other  expenditures  by  him  made  for  the  benefit 
of  the  firm,  in  the  sum  of  $36.50,  making  a  total  sum 
of  $181.05  paid  out  by  the  plaintiff  for  the  benefit  of  the 
firm,  and  $92.80  of  which,  at  the  request  of  the  defendant, 
Alonzo  Douthit,  was  paid  out  of  the  firm  assets  for  his 
individual  benefit;  that  plaintiff  should  be  indemnified 
out  of  the  firm  assets  for  such  payment.' 

Twelfth.  "  I  further  find  that  there  ought  to  be  an  account- 
ing between  said  partners  as  to  all  the  partnership  matters, 
including  said  judgment  taken  in  the  Circuit  Court  for 
said  sum  of  $98.20,  and  that  so  much  of  the  amount  paid 
out  by  the  plaintiff,  as  hereinbefore  found  as  equals  the 
amount  of  said  judgment,  ought  to  be  set  off  against  the 
same. 

Thirteenth.  "  I  further  find  that  the  total  amount  of  the 
partnership  assets  collected  by  the  plaintiff  and  defend- 
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ant  Alonzo  was  $221.94;  that  each  of  the  partners  was 
and  is  entitled  to  the  one-half  of  said  amount. 

Fourteenth.  "I  find  that  the  total  amount  of  partner- 
ship indebtedness  paid  by  plaintiff  and  the  defendant 
Alonzo  was  $97.75,  which  indebtedness  should  have  been 
paid  equally  by  said  partners. 

Fifteenth.  I  find  that  of  the  indebtedness  of  the  firm 
the  defendant  Alonzo  paid  $9.50,  and  the  plaintiff  paid 
$88.25. 

Sixteenth.  "  I  find  that  defendant  Alonzo  received  the 
partnership  assets,  including  the  Bassett  judgment,  that 
was  paid  out  of  the  partnership  funds,  the  sum  of  $150.45, 
and  the  plaintiff  received  of  the  partnership  assets,  after 
deducting  the  amount  paid  per  Alonzo  on  said  judgment, 
$70.54. 

Seventeenth.  "  I  find  that  there  is  due  the  plaintiff  from 
the  defendant  Alonzo  on  the  amount  collected  of  the  part- 
nership assets,  after  canceling  the  judgment  for  $98.20  re- 
covered in  the  Circuit  Court  by  Alonzo  against  plaintiff 
and  assigned  to  McFadden,  the  sum  of  $40.43 ;  that  there 
is  also  due  the  plaintiff  from  the  defendant  Alonzo  for 
an  excess  of  money  paid  out  on  partnership  liabilities 
that  said  Alonzo  was  liable  for,  the  sum  of  $39.37,  making 
in  all  an  amount  due  the  plaintiff  from  the  defendant 
Alonzo  of  the  sum  of  $79.80 ;  that  said  Alonzo  is  entitled 
to  a  credit  of  $7.00,  being  the  one-half  of  the  item  of  part- 
nership liabilities  to  said  Clover,  making  a  total  balance 
due  plaintiff  from  said  defendant  Alonzo  in  the  sum  of 
$72.80. 

"Upon  the  facts  so  found,  the  court  concludes  the 
law  to  be  that  said  defendant  should  be  enjoined  from  en- 
forcing said  execution  and  judgment;  that  said  judgment 
should  be  deemed  cancelled  and  satisfied ;  that  the  plain- 
tiff, in  addition  to  said  sum  included  in  said  judgment,  is 
entitled  to  recover  of  and  from  said  Alonzo  Douthit  the 
sum  of  $72.80." 
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One  of  the  positions  taken  by  the  counsel  of  the  appel- 
lants is  that  there  can  be  no  recovery  because  it  does  not 
appear  that  there  had  ever  been  an  accounting  between, 
the  members  of  the  partnership.  In  support  of  this  posi- 
tion we  are  referred  to  the  cases  of  Thompson  v.  Lowe,  111 
Ind.  272 ;  Lang  v.  Oppenheim,  96  Ind.  47 ;  Warring  v.  HiUy 
89  Ind.  497 ;  Meredith  v.  Ewing,  85  Ind.  410 ;  ColemariW. 
Coleman,  78  Ind.  344 ;  Crossley  v.  Taylor,  83  Ind.  337 ;  Page- 
v.  Thompson,  33  Ind.  137.  It  is  the  law  that  one  partner 
can  not  sue  another  to  recover  profits  or  to  recover  his 
share  of  partnership  assets  where  the  partnership  is  un- 
settled, although  he  may  sue  for  an  accounting  and  for 
the  recovery  of  whatever  may  be  found  due  upon  a  settle- 
ment of  the  partnership  affairs.  But  this  rule  does  not 
apply  to  all  cases  growing  out  of  partnership  contracts^ 
Where  there  is  an  agreement  adjusting  partnership  af- 
fairs, and  that  agreement  awards  to  one  partner  a  spe- 
cific sum,  or  creates  a  specific  duty  in  his  favor,  he  may 
maintain  an  action  upon  a  breach  of  the  duty  or  promise. 
Snyder  v.  Baber,  74  Ind.  47 ;  Warring  v.  Hill,  89  Ind.  497 ; 
Lawrence  v.  Clark,  9  Dana,  257,  ^VC.  35  Am.  Dec.  133; 
Foster  v.  Allanson,  2  T.  R.  479 ;  WrigKt^Hunter,  1  East,  20 ; 
Neil  v.  Greenleaf,  26  Ohio,  St.  567 ;  Wells  v.  Carpenter,  65 
111.  447.  The  facts  contained  in  the  special  finding  bring 
the  case  fully  within  the  rule  just  stated.  These  facts  re- 
quire the  conclusion  that  there  was  an  agreement  of  dis- 
solution wherein  were  contained  specific  promises  and 
stipulations  creating  specific  duties,  and  there  was  no  ne- 
cessity for  an  accounting  embracing  all  partnership  mat- 
ters, since  only  specific  matters  were  in  controversy. 

As  there  was  no  necessity  for  an  accounting,  there  was, 
of  course,  no  reason  for  making  a  demand.  Nor  was  a 
demand  necessary  to  create  a  complete  right  of  action  for 
a  breach  of  the  specific  promises  and  duties  embraced  in 
and  created  by  the  contract  of  dissolution.  Where  one 
Vol.  133.— 3. 
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partner,  upon  dissolution,  unconditionally  agrees  to  pay  a 
designated  sum  or  a  specified  debt  he  is  absolutely  bound, 
and  no  demand  is  required  to  fix  his  liability.  Anderson 
v.  Ackerman,  88  Ind.  481. 

Where  a  partner  collects  money  which  he  agrees  shall 
be  collected  by  his  copartner  as  his  individual  property, 
and  after  collection  converts  it  to  his  own  use,  the  partner 
to  whom  the  money  belonged  may  maintain  an  action  for 
its  recovery  without  a  prior  demand.  As  Alonzo  Douthit 
had  collected  and  appropriated  $50  which  he  had  agreed 
should  belong  to  his  copartner,  the  latter  had  a  complete 
right  of  action  for  that  sum  when  the  former  wrongfully 
converted  the  money.  The  general  rule  is  that  where 
there  is  an  actual  wrongful  appropriation  of  money  or 
property  a  demand  is  not  required.  That  general  rule 
applies  with  peculiar  force  to  this  case. 

If  it  should  be  conceded  that  there  were  no  specific 
agreements  which  entitled  the  appellee  to  maintain  an  ac- 
tion, it  would  still  be  quite  clear  that  the  appellant  Alonzo 
Douthit  is  in  no  situation  to  insist  that  the  action  can  not 
be  maintained,  for  he  himself  brought  an  action  which 
operated  as  an  election.  By  suing  his  copartner,  and 
wrongfully  obtaining  a  judgment,  he  elected  to'  treat  the 
partnership  matters  as  adjusted,  and  he  can  not  be  per- 
mitted to  occupy  inconsistent  positions.  It  would  be 
flagrantly  unjust  to  allow  him  to  secure  a  judgment  on 
the  theory  that  the  appellee  was  in  his  debt  for  the  wrong- 
ful conversion  of  partnership  money,  and  deny  the  appel- 
lee the  right  to  assail  that  judgment,  secure  its  cancellation, 
and  recover  what  is  justly  due  him. 

It  is  true,  as  the  appellants  contend,  that  facts  not  con- 
tained in  a  special  finding  are,  as  against  the  party  having 
the  burden  of  proof,  presumed  not  to  have  been  proved,  but 
while  the  appellants  are  substantially  correct  in  their  state- 
ment of  the  general  rule  they  are  radically  wrong  in  their 
application  of  the  rule.     They  attempt  to  apply  the  rule 
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as  to  make  it  necessary  to  hold  that,  as  it  does  not  appear 
that  Alonzo  Douthit  did  not  indemnify  the  appellee  for 
paying  the  Bassett  judgment,  therefore  it  must  he  as- 
sumed that  he  did  indemnify  him.  This  is,  it  is  very  evi- 
dent, a  radical  error.  The  appellant  Alonzo  Douthit  was 
the  actor,  and  upon  him  rested  the  hurden  of  proving  that 
the  appellee  was  indemnified. 

It  is  earnestly  contended  that  the  facts  do  not  show  that 
there  was  fraud  in  securing  the  judgment  which  the  court 
decreed  should  be  cancelled  and  against  which  the  injunc- 
tion wfts  directed.  Counsel  for  the  appellants  say :  "  Nor 
does  the  fact  that  after  the  commencement  of  the  suit 
against  the  appellee,  the  appellants,  Douthit  and  McFad- 
den,  both  advised  the  appellee  not  to  make  any  appear- 
ance thereto  nor  make  any  preparation  for  a  defense 
against  the  same,  and  accompanied  said  advice  with  a 
promise  that  they  would  not  take  any  judgment  against 
the  appellee,  and  that  the  appellee  relied  on  the  same,  con- 
tribute in  the  slightest  degree  to  the  appellee's  right  of 
recovery."  The  authorities  would  require  us  to  sustain 
the  decree  annulling  the  judgment,  even  if  there  were  no 
other  facts  stated  in  the  finding  than  those  contained  in 
counsel's  statement.  Nealis  v.  Dicksy  72  Ind.  374,  and  au- 
thorities cited;  Detwiler  v.  Schultheis,  122  Ind.  155,  and 
cases  cited.  Where  parties  and  counsel  prevent  an  ap- 
pearance and  defense  by  representations  and  promises, 
they  are  guilty  of  fraud  if,  in  violation  of  the  promises 
and  contrary  to  the  representations,  they  take  a  default 
in  a  case  where  they  know  there  is  a  defense.  In  this 
case,  however,  the  trial  court  finds  that  there  was  a  con- 
spiracy between  attorney  and  client,  who  had  knowledge 
that  there  was  no  cause  of  action,  to  take  a  judgment, 
and  that  in  order  to  carry  out  the  premeditated  design 
and  to  accomplish  the  object  of  the  conspiracy  they  made 
the  representations  and  promises  which  deceived  the  ap- 
pellee.    Upon   the  facts  stated,  there   can  be  no   doubt 
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that  the  judgment  obtained  by  the  appellant  Alonzo 
Douthit  ought  not  to  stand. 

Whether  the  final  decree  is  or  is  not  in  form  correct,  or 
-whether  it  does  or  not  award  the  proper  relief,  are  ques- 
tions we  have  not  examined,  as  there  is  no  motion  to 
modify.  It  is  settled  that  to  present  such,  a  motion  to 
modify  must  be  made  in  the  trial  court  and  proper  excep- 
tions taken  and  exhibited.  See  authorities  cited,  Elliott's 
Appellate  Procedure,  sections  345,  846. 

Judgment  affirmed. 
Filed  November  29,  1892. 
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Justice  of  the  Peace. — Duty  to  Accept  Appeal  Bond. — Compulsion  by  Man- 
date.— Fees  in  Advance  of  Service. — Not  Entitled  to. — Insufficiency  of  Answer. — 
In  an  action  of  mandamus  to  compel  a  justice  of  the  peace  to  approve  an 
appeal  bond  and  make  a  certified  transcript  of  the  proceedings  had  be- 
fore him,  and  file  the  same,  together  with  the  papers  in  the  cause,  with 
the  clerk  of  the  Circuit  Court,  the  defendant  answered  in  two  paragraphs, 
as  follows:  "First,  That  he  had  considered  the  appeal  bond  tendered 
and  filed  with  him  insufficient,  and  for  that  reason  he  rejected  it.  Second, 
That  he  demanded  his  fees  of  the  Window  Glass  Company  in  advance, 
which  it  refused  to  pay." 

Meld,  that  the  acceptance  and  approval  of  a  good  and  sufficient  appeal  bond 
is  a  mere  ministerial  duty,  and  mandamus  is  the  proper  remedy  for  a  re- 
fusal to  perform  such  duty,  and  that  upon  such  refusal  an  action  may  be 
brought  immediately  to  compel  him  to  accept  said  bond,  etc. 

Held,  also,  that  the  Window  Glass  Company  was  under  no  obligation  to  pay 
fees  to  the  justice  until  the  latter  had  rendered  the  services  required  of 
him  by  the  statute. 
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Hidd,  farther,  that  the  matters  set  up  in  the  answer  were  wholly  insufficient 
as  a  bar. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey  and  A.  De  Wolff  for  appellant. 
W.  H.  Carroll  and  G.  D.  Dean,  for  appellee. 

Coffey,  J. — On  the  27th  day  of  October,  1890,  one  Du- 
Waux  recovered  a  judgment  against  the  Marion  Window 
•Glass  Company  before  the  appellant,  who  was  an  acting 
justice  of  the  peace  of  Center  township,  in  Grant  county. 
Within  thirty  days  after  the  rendition  of  said  judgment, 
the  company  filed  with  the  appellant  a  good  and  sufficient 
appeal  bond  in  said  cause,  and  prayed  an  appeal  to  the 
Grant  Circuit  Court.  The  appellant  refused  to  approve 
the  bond  and  grant  the  appeal.  This  action  was  brought 
in  the  Grant  Circuit  Court  by  the  appellee  to  compel  the 
appellant,  by  mandate,  to  approve  the  appeal  bond,  and  to 
make  a  certified  transcript  of  the  proceedings  had  before 
him,  and  file  the  same,  together  with  the  papers*  in  the 
cause,  with  the  clerk  of  the  Grant  Circuit  Court. 

The  appellant  answered  the  complaint  in  two  para- 
graphs : 

First.  That  he  had  considered  the  appeal  bond  tendered 
and  filed  with  him  insufficient,  and  for  that  reason  he  re- 
jected it. 

Second.  That  he  demanded  his  fees  of  the  Window 
-Glass  Company  in  advance,  which  it  refused  to  pay. 

In  our  opinion  neither  of  these  answers  was  sufficient 
to  bar  the  action  brought  by  the  appellee.  The  appellant 
■admits  that  the  bond  filed  with  him  was,  in  fact,  a  good 
■and  sufficient  appeal  bond  in  the  case  which  the  company 
sought  to  appeal.  This  being  true,  it  was  the  duty  of  the 
appellant  to  accept  and  approve  it.  If  his  determination 
of  the  sufficiency  of  the  bond  were  to  be  adjudged  con- 
clusive between  the  parties,  then  it  would  be  within  the 
jpower  of  a  justice  of  the  peace  to  make  his  court  a  court 
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of  last  resort  in  any  case  triejl  before  him  by  simply  deter- 
mining that  any  appeal  bond  tendered  him  was  insufficient. 
It  was  never  intended,  we  think,  to  confer  any  such  power 
upon  a  justice  of  the  peace  in  this  State. 

The  acceptance  and  approval  of  a  good  and  sufficient 
bond  when  tendered  was  a  mere  ministerial  duty,  and 
mandamus  is  the  proper  remedy  for  a  refusal  to  perform 
such  duty.  Ghilick  v.  New,  14  Ind.  93 ;  Board,  etc.,  v.  Staier 
61  Ind.  379 ;  State,  ex  rel.  v.  Board,  etc.,  124  Ind.  554 ;  Cope- 
land  v.  State,  etc.,  126  Ind.  51 ;  State,  ex  rel.  v.  Engle,  12T 
Ind.  457. 

We  are  not  called  upon  to  decide  what  would  be  the^ 
rule  in  a  case  where  there  was  a  reasonable  question  as  to 
the  sufficiency  of  the  bond,  for  in  this  case  the  appellant 
occupies  the  position  of  refusing  to  approve  an  appeal, 
about  the  sufficiency  of  which  he  makes  no  question. 

Section  1501,  It.  S.  1881,  provides  that  on  filing  the  ap- 
peal bond  provided  for  by  the  next  preceding  section  of 
the  statute,  the  justice  shall  make  out  and  certify  a  com- 
plete transcript  of  all  the  proceedings  had  before  him,  and 
transmit  the  same,  together  with  such  bond  and  all  other 
papers  in  the  cause,  to  the  clerk  of  the  Circuit  Court  to 
which  the  appeal  is  taken,  within  twenty  days  thereafter. 

Of  course  the  appellant  would  be  entitled  to  the  stat- 
utory fees  for  the  performance  of  the  services  required 
of  him  by  this  section  of  the  statute.  In  contemplation 
of  law  litigants  in  court  pay  the  fees  due  the  officers  for 
services  rendered  as  the  cause  progresses,  though  this  is 
seldom  true  in  practice.  While  officers  are  entitled  to 
their  fees,  when  they  have  rendered  the  service,  we  know 
of  no  rule  which  entitles  them  to  demand  and  collect  fee& 
for  services  not  rendered.  The  appellee  was  under  no  ob- 
ligation to  pay  the  appellant  until  he  had  rendered  the 
service  required  of  him  by  the  statute ;  and  in  view  of 
the  fact  that  the  appellant  had  declined  to  accept  and  ap- 
prove a  good  and  sufficient  appeal  bond,  when  tendered,. 
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we  are  of  the  opinion  that  the  appellee  was  not  bound  to 
wait  twenty  days,  before  the  commencement  of  an  action, 
to  compel  the  appellant  to  perform  his  official  duty. 

The  complaint  states  a  cause  of  action  against  the  ap- 
pellant, and  the  matters  set  up  by  him  in  answer  thereto 
are,  in  our  opinion,  wholly  insufficient  as  *bar. 

Judgment  affirmed, 

Filed  November  29,  1892. 
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ton,  Administrator. 

Pleading. — County.  —  Bridge*.  —  Complaint  for  Damages. — Sufficiency  oj. — 
Necessity  of  Alleging  Vigilance  by  Specific  Averments. —  Weight  of  Engine,  etc, 
— Judicial  Notice  of. — In  an  action  against  a  county  for  damages  sustained 
by  reason  of  the  falling  of  a  bridge,  the  plaintiff  alleged  in  substance  that 
the  board  of  commissioners  constructed  said  bridge  upon  a  certain  high- 
way, and  negligently  and  carelessly  constructed  said  bridge  of  defective 
timber  in  material  parts,  and  suffered  the  same  to  remain  there  for  more 
than  five  years,  until  it  became  rotten,  brittle,  weakened,  and  unable 
to  support  ordinary  loads,  passing  thereon,  with  safety ;  that  said  board 
neglected  and  failed  to  repair  the  same,  and  put  it  in  a  safe  condition  for 
public  travel,  and  failed  to  warn  the  public  of  its  unsafe  and  dangerous 
•condition,  and  that  it  remained  in  said  unsafe  and  dangerous  condition 
for  more  than  one  year  before  the  injuries  complained  of;  that  at  the 
time  of  receiving  injuries,  by  reason  of  the  falling  of  said  bridge,  the  de- 
cedent was  crossing  the  same  on  his  engine  and  wagon,  and  without  fault 
or  negligence  on  his  part,  but  by  reason  of  the  negligence  of  said  board 
of  commissioners  in  the  construction  thereof,  and  their  failure  to  keep 
the  same  in  repair,  the  same  broke  and  fell,  and  so  injured  the  decedent 
that  he  died  therefrom,  and  that  before  the  commencement  of  this  suit 
the  plaintiff  filed  a  claim  for  damages,  because  of  said  injuries  and  death, 
before  the  board  of  commissioners,  but  that  the  board  had  disallowed  and 
dismissed  the  same. 
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Held,  that  the  facta  stated  in  the  complaint  were  sufficient  to  constitute  a 
cause  of  action. 

Held,  a/so,  that  a  party  is  not  required  to  show  by  specific  averments  in 
what  particulars  he  was  vigilant  and  careful,  and  wherein  he  refrained 
from  doing  negligent  acts. 

Held,  further,  that  this  court  will  not  take  judicial  notice  of  the  weight  of 
an  engine,  boiler  and  wagon,  and  that  an  attempt  to  cross  a  bridge  with, 
the  same  was  nof per  se  negligence. 

Same. — Damages, — General  Negation  of  Contributory  Negligence, —  When  suffi- 
cient.— In  an  action  for  damages  the  general  averment  by  the  plaintiff" 
that  he  is  free  from  contributory  negligence  is  sufficient  unless  the  aver- 
ment is  overcome  by  other  specific  averments  of  fact  in  the  complaint 
showing,  notwithstanding,  that  he  was  guilty  of  negligence. 

Statute  Construed. — Act  of  March  9, 1885,  Acts  1885,  p.  80. — The  act  of 
March  9,  1885  (Acts  of  1885,  p.  80),  does  not  limit  appeals  from  boards  of 
county  commissioners  to  claims  arising  out  of  contracts. 

County  Commissioners. — Bridges. — Construction  of. — Degree  of  Care  Required 
in  Construction  and  Bepairing. ^-Chargeable  with  Knowledge  of  Deterioration. — 
It  is  the  duty  of  county  commissioners  to  use  at  least  ordinary  care*in  the- 
construction  of  bridges  and  in  the  selection  of  materials  to  be  used  in 
their  construction,  and  after  they  have  been  constructed  they  are  charge- 
able with  the  knowledge  of  the  tendency  of  the  materials  used  to  dete- 
riorate from  the  effects  of  age,  use  and  the  exposure  to  the  elements,  and 
the  law  requires  them  to  use  at  least  ordinary  care  to  guard  against  the 
effects  of  said  deterioration. 

Bridges. —  When  Traveler  not  Bound  to  Inspect. —  Unusual  Use  of. — Presump- 
tion of  Duty. — A  traveler  on  a  public  highway  approaching  and  about  to 
cross  a  bridge  has  a  right  4o  assume  that  the  officers  under  whose  super- 
vision it  was  constructed,  and  who  are  charged  with  the  duty  of  its  main- 
tenance have  done  their  duty,  unless  he  proposes  to  transport  over  it  a 
load  of  unusual  weight  or  in  some  other  manner  subject  it  to  undue- 
strain,  or  if  there  is  any  other  fact  of  a  character  to  suggest  to  the  mind 
of  a  man  of  ordinary  prudence  that  the  bridge  is  unsafe  or  is  insuffi- 
cient in  any  manner  for  the  use  to  which  he  is  about  to  subject  it,  it 
would  be  his  duty  to  make  some  investigation  or  examination. 

From  the  Adams  Circuit  Court. 

B.  C.  Bell  and  £.  B.  Morris,  for  appellants. 

J.  C.  Branyan,  B.  M.  Cobb,  M.  L.  Spencer  and  C.  W. 
Watkins,  for  appellee. 

McBride,  J. — Horace  M.  Wright  was  killed  by  th& 
breaking  down  of  a  bridge  in  Allen  county. 


NOVEMBER  TERM,  1892.  41 

The  Board  of  Commissioners  of  Allen  County  v.  Creviston,  Administrator. 

This  suit  was  brought  by  his  administrator  to  recover 
damages  of  the  appellee  for  his  death  on  the  ground  that 
it  was  caused  by  actionable  negligence,  both  in  the  erec- 
tion and  in  the  maintenance  of  the  bridge.  The  errors 
assigned  and  discussed  relate : 

First  To  the  sufficiency  of  each  paragraph  of  the  com- 
plaint. 

Secgnd.  To  the  action  of  the  trial  court  in  sustaining  a 
demurrer  to  the  second  paragraph  of  answer. 

Third.  To  the  action  of  the  trial  court  in  refusing  to 
render  judgment  in  favor  of  the  appellant  on  the  special 
verdict  of  the  jury,  and  in  rendering  judgment  in  favor 
of  appellee  thereon. 

The  first  paragraph  of  complaint,  after  certain  prefatory 
averments,  alleges:  "That  said  board  of  commission- 
ers, having  competent  authority  so  to  do,  did  erect  on  said 
highway  a  bridge  upon  a/id  over  Pleasant  Run,  a  stream 
there  situate  and  crossing  said  highway  at  a  point  one  and 
three-fourth  miles  north  of  the  south  line  of  said  township, 
so  as  to  connect  the  banks  of  said  stream  on  the  line  of  said 
highway  for  the  public  to  pass  over  and  along  said  high- 
way as  travelers  thereon.  That  said  board  of  commis- 
sioners negligently  and  carelessly  constructed  said  bridge, 
in  part,  of  defective  and  wind-shaken  timber,  in  material 
parts  thereof,  and  suffered  the  asame  to  remain  there  for 
more  than  five  years,  and  negligently  suffered  the  same  to 
then  remain  in  said  bridge  until  it  became  rotten,  brittle, 
weakened  and  insufficient  to  support  the  ordinary  loads 
passing  thereon  with  safety. 

"That  said  bridge  was  twenty-nine  feet  in  length, 
eighteen  feet  in  width  and  eight  feet  in  height  from  the 
bed  of  the  stream.  And  said  board  failed  and  neglected 
to  repair  the  same,  and  put  it  in  a  safe  condition  for  the 
public  travel,  and  failed  to  remove  the  same ;  and  failed 
and  neglected  to  warn  the  public  of  its  unsafe  and  dan- 
gerous condition,  and  suffered  it  to  so  remain  dangerous 


42  SUPREME  COURT  OF  INDIANA, 

The  Board  of  Commissioners  of  Allen  County  v.  Creviston,  Administrator.. 

for  more  than  one  year  before  the  2d  day  of  October,  1889, 
at  which  time  said  Horace  M.  Wright,  who  was  then  and 
there  in  the  employ  of  Henry  M.  Sparks,  on  his  engine 
and  wagon,  and  when  on  said  bridge,  without  fault  ,or 
negligence  on  the  part  of  said  Wright,  said  bridge,  by 
reason  of  said  negligence  df  the  board  of  commissioners 
in  the  construction  thereof,  and  in  their  failure  to  keep 
the  same  in  repair,  being  rotten  in  material  parts  thereof, 
the  same  broke  and  fell  down  into  the  bottom  of  said 
stream,  and  threw  and  precipitated  said  Wright  down  be- 
tween said  engine  and  boiler  and  wagon  attached  thereto, 
fastening,  pinning  and  holding  him  fast  between  said  en- 
gine and  boiler  and'  said  wagon  in  such  a  way  that  the 
hot,  boiling  steam,  ejected  therefrom,  scalded,  boiled  and 
burned  his  body  from  his  breast  to  his  ankles  and  his 
arms  and  hands  until  the  nails  of  his  fingers  came  off,  and 
the  skin  and  flesh  dropped  offhand  rotted  oft*  from  near 
his  neck  to  his  feet,  the  entire  length  of  his  body,  caus- 
ing him  great  pain  and  anguish  of  body  and  mind  of  the 
most  excruciating  kind,  and  of  long  enduring,  and  ending 
in  his  death,  leaving  his  wife  and  six  children,  etc.  *  * 
*  *  *  All  of  which  was  occasioned  by  the  negligence 
of  said  board  of  commissioners  as  aforesaid,  and  without 
fault  or  negligence  of  said  Horace  M.  Wright,  etc."  It 
is  also  averred  that  before  the  commencement  of  this  suit 
the  plaintiff  had  filed  a  claim  for  allowance  before  the 
board  of  county  commissioners  upon  the  same  cause  of 
action,  but  that  the  board  had  disallowed  and  dismissed 
the  same. 

The  second  paragraph  is'  substantially  a  repetition  of 
the  first,  except  that  it  is  averred  that  the  highway  of 
which  the  bridge  in  question  formed  a  part,  had  become  a 
public  highway  by  use  for  more  than  twenty  years,  while 
in  the  first  paragraph  it  is  alleged  that  it  had  been  estab- 
lished by  order  of  the  board  of  county  commissioners. 

While  this  complaint  may  well  be  subjected  to  criticism 
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upon  some  grounds,  we  are  of  the  opinion  that  it  states 
a  good  cause  of  action. 

No  question  is  better  or  more  firmly  settled  in  this  State 
than  that  counties  are  liable  for  negligence  in  the  con- 
struction and  maintenance  of  bridges.  Board,  etc.,  v. 
Chipps,  131  Ind.  56 ;  Apple  v.  Board,  etc.,  127  Ind.  553,  and 
-cases  cited  in  both. 

Boards  of  county  commissioners  erecting  bridges,  or 
charged  with  the  maintenance  of  bridges  already  erected, 
are  required  to  exercise  at  least  ordinary  care  in  so  doing. 
The  negligent  use  of  defective  material  in  the  construc- 
tion of  a  bridge,  or  negligently  allowing  the  timbers  com- 
posing a  bridge  to  become  so  rotten,  brittle  and  weakened 
that  they  will  not  for  that  reason  support  the  ordinary 
loads,  passing  thereon,  with  safety,  is  actionable,  and  is 
sufficient  to  render  the  county  liable  to  one  who  is  injured 
by  reason  thereof,  who  is  himself  without  fault. 

The  complaint  clearly  shows  actionable  negligence.  It 
is  expressly  averred  that  the  decedent's  death  was  caused 
by  such  negligence,  and  that  he  was  himself  without  fault 
or  negligence. 

It  is  equally  well  settled  as  a  rule  of  pleading  in  such 
-cases  that  the  general  averment  by  the  plaintiff  of  free- 
dom from  contributory  fault  or  negligence  is  sufficient, 
unless  it  is  overcome  by  other  and  specific  averments  of 
fact  in  the  complaint,  showing,  notwithstanding,  that  he 
was  guilty  of  negligence.  Ohio  and  Mississippi  R.  W.  Co. 
v.  Walker,  113  Ind!  196 ;  City  of  Wabash  v.  Carver,  129 
Ind.  552. 

A  party  is  not  required  by  specific  averment  to  show  in 
what  particulars  he  was  vigilant  and  careful,  and  wherein 
he  refrained  from  doing  negligent  acts.  As  said  by  Elliott, 
J.,  in  Ohio,  etc.,  B.  W.  Co.  v.  Walker,  supra. :  "  If  the  specific 
facts  absolving  the  plaintiff  from  fault  must  be  pleaded, 
then  it  would  be  necessary  to  enumerate  every  fact  that 
might  be  considered  as  tending  to  charge  him  with  fault, 
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and  negative  its  existence.  In  some  cases  this  process  of 
enumeration  and  exclusion  would  be  practically  impossi- 
ble ;  in  others  it  would  lead  to  a  prolixity  of  pleading  that 
would  do  no  good,  but  would  produce  uncertainty  and 
confusion." 

This  disposes  of  many  of  the  objections  urged  to  the 
complaint.  It  is  contended  by  the  appellant  that  the  spe- 
cific averments  of  the  complaint  show  affirmatively,  that 
the  decedent  was  not  attempting  to  transport  the  usual 
and  ordinary  load  over  the  bridge  in  question,  but  was 
subjecting  it  to  an  unusual  use  and  weight,  because  it  ap- 
pears that  he  was  taking  an  engine,  boiler  and  wagon 
over  it  when  it  fell.  This  would  require  at  our  hands  an 
unwarranted  extension  of  the  range  of  judicial  notice* 
Courts  could  with  equal  certainty  and  assurance  take 
judicial  notice  of  the  weight  of  any  other  vehicle  or  load. 

To  sustain  the  appellant's  contention  would  require  us 
to  hold  that  to  attempt  to  cross  a  bridge  with  an  engine, 
boiler  and  wagon  was  per  se  negligence  so  gross  as  to 
overcome  the  general  averment  that  the  party  was  free 
from  negligence  or  fault.  This  we  can  not  do.  City  of 
Wabash  v.  Carver,  supra. 

The  appellant  also  contends  that  the  complaint  is  bad 
because  it  shows  that  the  decedent  was  in  the  employ  of 
Henry  M.  Sparks  and  does  not  show  that  Sparks  was  free 
from  fault.     This  was  not  necessary. 

The  second  paragraph  of  the  appellant's  answer  was  a 
plea  of  former  adjudication.  It  alleged  in  substance  the 
filing  of  the  claim  before  the  board  of  commissioners  of 
Allen  county;  that  it  was  duly  submitted  to  them  for 
trial,  and  evidence  being  heard,  etc.,  a  judgment  was  ren- 
dered disallowing  the  claim  and  awarding  costs  against  the 
applleee  and  in  favor  of  the  appellant ;  that  the  judgment 
is  in  full  force,  unreversed  and  unappealed  from,  and  that 
the  claim  thus  adjudicated  was  on  the  identical  cause  of 
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action  and  between  the  same  parties  as  that  presented  by 
the  complaint  herein. 

An  act  of  the  Legislature  approved  March  9, 1885,  sec- 
tion 1948,  Elliott's  Supplement,  provides  that,."  Any  per- 
son or  corporation  feeling  aggrieved  with  any  decision  of 
the  board  of  county  commissioners,  made  as  hereinbefore 
provided,  may  appeal  to  the  Circuit  or  Superior  Court  of 
such  county,  as  provided  by  law.  No  appeal  shall  be 
from  the  decision  of  said  board  making  allowances  for 
services  voluntarily  rendered  or  things  voluntarily  fur- 
nished for  the  public  use.  From  all  other  decisions  for 
allowances  an  appeal  may  be  taken  within  thirty  days  to 
the  Circuit  or  Superior  Court  of  the  county,  the  party 
giving  sufficient  bond  payable  to  said  board.  If  a  claim 
be  disallowed  in  whole  or  in  part,  except  where  the  claim 
is  for  services  voluntarily  rendered  or  things  voluntarily 
furnished,  the  claimant  may  appeal,  or,  at  his  option,, 
bring  an  action  against  the  county ;  but  if  he  shall  not  re- 
cover more  on  such  appeal  than  is  allowed,  he  shall  pay 
the  costs  of  such  appeal." 

The  appellant  contends  that  the  provision  of  the  stat- 
ute quoted,  which  allows  the  party  to  appeal,  or,  at  hi» 
option,  bring  an  action  against  the  county,  only  applies 
to  cases  where  the  claim  arises  out  of  contract,  and  has* 
no  application  when  the  claim  sounds  in  tort.  We  find 
nothing  in  the  language  of  the  statute  thus  limiting  it,, 
and  we  can  see  no  reason  for  limiting  it  by  construction.. 
In  our  opinion,  the  Legislature  did  not  intend  to  make 
any  such  distinction  in  the  two  classes  of  cases.  Bass 
Foundry  and  Machine  Works  v.  Board,  etc.,  115  Ind.  284. 

The  answer  was  bad. 

The  special  verdict  finds  that  the  decedent  died  on  or 
about  the  7th  day  of  January,  1890,  from  injuries  caused 
by  the  breaking  down  of  a  bridge,  on  the  3d  day  of  Octo- 
ber, 1889,  and  gives  the  dimensions  of  the  bridge ;  that  it 
formed  part  of  a  public  highway  in  Allen  county,  which 
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had  been  in  continuous  use  by  the  public  as  a  highway  for 
more  then  twenty  years  prior  to  the  date  of  the  injury, 
and  that  the  bridge  was  constructed  by  the  appellee  in  the 
year  1882.  • 

It  further  finds,  "  that  said  board  of  commissioners  neg- 
ligently suffered  certain  parts  of  said  bridge  to  be  con- 
structed, in  material  parts  thereof,  of  wind-shaken  timber, 
and  suffered  the  same  to  remain  thus  for  about  eight  years, 
without  making  any  examination  of  the  same  to  ascertain 
whether  the  same  had  become  rotten,  brittle,  weakened 
and  insufficient  to  support  the  ordinary  loads  passing 
thereon  with  safety. 

"We  further  find  that  said  bridge,  in  material  parts 
thereof,  was  constructed  of  defective  timber,  wind-shaken, 
.end  readily  inclined  to  rot ;  and  we  find  that  said  timber, 
in  material  parts  thereof,  had  become  rotten,  brittle  and 
weakened,  unsafe  and  dangerous,  and  suffered  to  remain 
so  for  a  long  time,  to  wit,  for  one  year  prior  to  the  break- 
ing down  of  said  bridge ;  but  that  said  defective  quality 
of  said  bridge  was  not  visible  to  the  casual  passer  thereon, 
but  that  it  was  of  such  a  character,  that  had  it  been  in- 
spected by  said  board  of  commissioners,  or  men  expert  in 
the  quality,  strength  and  character  of  timber  and  bridges, 
it  was  easily  discernible. 

"  We  further  find  that  no  precaution  had  been  taken  by 
said  board  of  commissioners  of  Allen  county  to  put  the 
said  bridge  in  a  safe  condition,  and  that  no  repairs  had 
been  made  thereon  from  the  time  of  its  erection  until  after 
the  same  broke  down  with  Horace  M.  Wright  on  the  3d 
day  of  October,  1889 ;  and  we  further  find  that  said  board 
of  commissioners  neglected  to,  in  any  way,  warn  the  trav- 
elers thereon  of  its  dangerous  condition. 

"We  further  find  that  on  the  3d  day  of  October,  1889, 
while  traveling  along  and  over  said  highway,  and  oa 
and  over  said  bridge,  said  Horace  M .  Wright,  who  was 
then  and  there  in  the  employ  of  Henry  M.  Sparks,  on  his 
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engine  and  wagon,  and  when  on  said  bridge,  without  fault 
or  negligence  on  his  part,  said  bridge,  by  reason  of  the 
said  negligence  of  said  board  of  commissioners  in  the  con- 
struction of  said  bridge,  and  neglect  to  keep  the  same  in 
repair,  the  said  bridge  broke  and  fell,  etc." 

Judged  by  the  decided  cases  in  this  court,  there  can  b& 
no  question  as  to  the  liability  of  the  county  on  the  facts 
found. 

It  is  the  duty  of  boards  of  county  commissioners  to  use 
at  least  ordinary  care  in  the  construction  of  bridges,  and 
in  the  selection  of  material  to  be  used  in  their  construc- 
tion. After  bridges  have  been  constructed  they  are 
chargeable  with  knowledge  of  the  tendency  of  the  mate- 
rial used  to  deteriorate  from  the  effects  of  age,  use  and 
exposure  to  the  elements,  and  the  law  requires  them  to 
exercise  at  least  ordinary  care  to  guard  against  the  effects 
of  such  deterioration.  The  special  verdict  finds  that  they 
not  only  negligently  used  unfit  and  unsafe  material,  but 
that  during  eight  years  of  use  and  exposure  to  the  ele- 
ments they  made  no  inspection  of  it,  nor  in  any  manner 
exercised  any  care  whatever  to  ascertain  its  condition. 
The  jury  finds  that  the  defects  were  of  such  a  character 
that  it  would  have  been  "  easily  discernible  "  if  they  had 
inspected  it.  There  is  no  escape  from  the  conclusion  that 
they  were  guilty  of  actionable  negligence.  Souse  v. 
Board,  etc.,  60  Ind.  580 ;  Board,  etc.,  <v.  Legg,  110  Ind.  479 ; 
City  of  Indianapolis  v.  Gaston,  58  Ind.  224 ;  Town  of  Elk- 
hart v.  Bitter,  66  Ind.  136 ;  Patton  v.  Board,  etc.,  96  Ind. 
131 ;  Board,  etc.,  v.  Brown,  89  Ind.  48 ;  Vaught  v.  Board,  etc.r 
101  Ind.  123;  Board,  etc.,  v.  Dombke,  94  Ind.  72;  Apple  v. 
Board,  etc.,  127  Ind.  553 ;  Board,  etc.,  v.  Chipps,  131  Ind.  56. 

There  is  no  ground  for  the  contention  of  the  appellant, 
that  it  does  not  find  the  facts  showing  negligence  on  the 
part  of  the  county. 

The  appellant  insists  that  the  verdict  is  insufficient  to 
justify  a  judgment  in  favor  of  the  appellee  because  it  does- 


48  SUPREME  COURT  OF  INDIANA, 

The  Board  of  Commissioners  of  Allen  County  v.  Creviston,  Administrator. 

not  find  that  the  decedent  made  any  examination  of  the 
bridge  before  going  upon  it  with  what  the  appellant  as- 
sumes was  an  "  unusual  load."  The  verdict  does  not  find 
that  the  load  was  unusual.  On  the  contrary,  the  jury  ex- 
pressly find  that  "had  the  timber  in  said  bridge  been 
sound  the  same  would  have  carried  said  load  over  safely." 
They  find  that  there  was  nothing  to  indicate  to  the  casual 
passer  any  defect  in  the  structure.  The  traveler  on  a 
highway,  approaching  and  about  to  cross  a  bridge,  has 
the  right  to  assume  that  the  officers  under  whose  super- 
vision it  was  constructed,  and  who  are  charged  with  the 
duty  of  its  maintenance,  have  done  their  duty.  Unless 
he  proposes  to  transport  over  it  a  load  of  unusual  weight, 
or  in  some  other  manner  to  subject  it  to  undue  strain,  he 
need  not  examine  it,  but  may  rely  upon  its  apparent  con- 
dition of  soundness  and  safety.  "Undoubtedly,  if  the  load 
which  he  proposed  to  transport  over  it  was  an  undue  or 
nnusual  load,  or  if  there  was  anything  in  the  appearance 
of  the  structure,  or  any  other  fact  of  a  character  to  sug- 
gest to  the  mind  of  a  man  of  ordinary  prudence  that  the 
bridge  was  unsafe,  or  was  insufficient  in  any  manner  for 
the  use  to  which  he  was  about  to  subject  it,  it  would  be 
his  duty  to  make  some  investigation  or  examination. 

In  the  case  at  bar  there  is  an  express  finding,  showing 
that  if  the  bridge  had,  in  fact,  been  what  its  appearance 
indicated,  the  decedent  could  have  passed  over  it  in  safety. 
The  finding  as  to  his  freedom  from  fault  is  sufficient.  We 
iind  no  error  in  the  record. 

Judgment  affirmed,  with  cost. 

Filed  November  29,  1892. 
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No.   16,660. 

The  Chicago  and  Southeastern  Railway  Company  et  al.  d. 

Cason  et  al. 

JRbcetveb.—  Appointment  Ex  Parte.— When  JustifiabU.^uffieiency  of  Com- 
plaint — A  court  is  not  justified  in  appointing  a  receiver  ex  parte,  when  the 
complaint  does  not  show  that  the  property  or  any  part  of  the  same  is 
about  to  be  wasted,  misappropriated  or  removed  beyond  the  jurisdiction 
of  the  court,  and  that  delay  in  granting  the  relief  might  entirely  defeat 
the  object  of  the  suit. 

From  the  Boone  Circuit  Court. 

W.  R.  Crawford  and  Henry  Crawford,  for  appellants. 

H.  C.  Wills  and  T.  J.  Terhune,  for  appellees. 

Miller,  C.  J. — This  is  an  appeal  from  an  order  appoint- 
ing a  receiver  of  the  appellants'  road  and  appurtenances. 

The  complaint  was  filed  on  the  18th  day  of  June,  1892, 
knd  a  summons  issued  returnable  at  the  September  term 
of  court.  Immediately  upon  the  filing  of  the  complaint 
and  supporting  affidavits,  without  notice  to  or  appearance 
by  the  appellants,  the  court  appointed  a  receiver  and  di- 
rected him  to  take  possession  of  the  appellants'  road,  with 
all  its  equipments,  machinery,  supplies  and  assets,  and 
proceed  to  operate  the  road  under  the  order  and  direction 
of  the  court. 

The  receiver  being  present  immediately  filed  his  bond 
in  the  penal  sum  of  fifty  thousand  dollars,  and  subscribed 
an  oath  indorsed  thereon  for  the  faithful  discharge  of  the 
duties  of  his  trust. 

Afterwards,  on  the  21st  day  of  July,  the  appellants  ap- 
peared in  court,  and  prayed  an  appeal  to  this  court  from 
the  order  appointing  such  receiver.  The  judge  took  this 
motion  under  advisement,  and  subsequently  adjourned 
court  for  the  term,  without  ruling  upon  the  motion. 
Vol.  133, 


133  4» 

151  389 

133  49 

168  489 

168  627 


50  SUPREME  COURT  OF  INDIANA, 

The  Chicago  and  Southeastern  Railway  Company  etaL  v.   Cason  et  al. 

Afterwards,  but  within  ten  days,  a  transcript  was  filed 
in  this  court,  and  an  appeal  allowed  and  bond  approved 
by  this  court. 

The  validity  of  the  order  appointing  a  receiver  without 
notice  to  or  appearance  by  the  appellants  is  the  only  ques- 
tion involved  in  the  appeal. 

The  complaint  charges  that  the  plaintiffs  in  the  action 
are  creditors,  holding  unsatisfied  judgments  rendered  be- 
fore justices  of  the  peace  and  in  the  Boone  Circuit  Court ; 
and,  also,  certain  claims  for  unpaid  taxes  in  Boone  county  -r 
that  executions  have  been  issued,  and  the  rolling  stock  of 
the  company  has  been  levied  upon,  so  as  to  disable  it  from 
operating  the  road. 

That  the  appellant,  the  Chicago  &  Southeastern  Rail- 
way Company,  and  its  predecessor,  the  Midland  Railway 
Company,  are  both  insolvent. 

It  is  also  averred  that  there  are  large  quantities  of  stock 
along  the  line  of  the  road  under  contract  for  immediate 
shipment,  and  that  if  trains  are  not  put  to  running  on  the 
road  at  once  great  damage  will  accrue  both  to  the  dealers 
in  stock  and  to  citizens  along  the  line  of  the  road. 

That  there  are  immense  quantities  of  wheat  and  rye  cut 
and  in  the  shock,  which  will  be  threshed  within  the  next 
ten  days,  and  which  should  and  would  be  shipped  to  mar- 
ket over  the  road,  if  the  same  Was  in  operation,  and  which 
can  not  be  got  to  market  over  any  other  line  without 
great  inconvenience  and  loss,  both  to  the  dealers  and 
farmers  and  to  the  railway  company.  That,  owing  ta 
these  facts,  there  is  an  emergency  for  the  immediate  ap- 
pointment of  a  receiver  without  notice  to  the  defendant. 

The  prayer  is  that  the  franchises  of  the  corporation  be 
declared  forfeited  and  a  receiver  appointed,  without  notice 
to  the  defendant,  to  take  possession  of  the  property  and 
operate  the  road  under  the  order  of  the  court  during  the 
pendency  of  the  action. 

In  our  opinion  the  showing  made  for  the  appointment 
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of  a  receiver,  without  notice  to  the  defendants,  comes  far 
short  of  that  required  by  statute  and  the  usages  of  courts 
of  equity. 

The  complaint  does  not  attempt  to  make  a  case  grounded 
upon  fraud,  or  show  that  the  property,  or  any  part  of  the 
same,  is  about  to  be  wasted,  misappropriated  or  removed 
beyond  the  jurisdiction  of  the  court.  It  is  apparent  that 
no  great  loss  or  damage  was  likely  to  be  caused  the  ap- 
pellees, during  the  lapse  of  time  necessary  to  give  notice 
to  a  corporation  owning  and  operating  a  line  of  road 
into  and  through  the  county  in  which  the  suit  was  insti- 
tuted. A  court  is  not  justified  in  appointing  a  receiver 
ex  parte,  unless  there  is#iramediate  danger  to  the  property, 
unless  it  is  taken  into  the  custody  of  the  court,  and  where 
delay  in  granting  the  relief  might  entirely  defeat  the  ob- 
ject sought.     High  on  Receivers,  sections  105,  106. 

We  have  so  recently  examined  the  questions  involved 
in  this  case  that  we  deem  it  unnecessary  to  extend  this 
opinion  by  their  re-examination.  Wabash  Railway  Com- 
pany v.  Dykeman,  133  Ind.  56. 

Upon  the  authority  of  that  case,  the  judgment  is  re- 
versed, with  costs. 

Filed  December  14,  1892. 


No.  15,42ft 

Millikan  bt  al.  v.  Wall  et  al. 

Drainage. — Ditch. — Repair  of. — Tax  for  Repairing. — Appeal  from  Assess- 
ment— Injunction. — Sufficiency  of  Complaint. — Knowledge. —  When  Chargeable 
with. — In  a  proceeding  to  enjoin  the  collection  of  certain  taxes  for  repair- 
ing a  ditch,  it  was  alleged  that,  under  the  pretense  of  repairing  said  ditch, 
the  surveyor  had  caused  to  be  constructed  another  ditch ;  that  he  caused 
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the  same  to  be  done  without  any  petition  to  widen  or  deepen  the  same  mf 
that  he  had  caused  the  expense  of  the  work  to  be  apportioned  upon  the 
lands  of  the  plaintiffs ;  that  the  original  ditch  was  never  properly  con- 
structed or  received ;  that  the  assessor  had  filed  a  copy  of  the  assessment 
for  repairing  the  ditch  with  the  auditor,  and  that  it  had  been  placed 
upon  the  tax  duplicate ;  that  the  ditch  was  constructed  upon  a  system 
providing  for  an  outlet  which  was  not  constructed,  and  that  the  proceed- 
ings providing  for  an  outlet  were  declared  void;  that  said  repairs  are  not 
of  any  benefit,  nor  can  be,  because  of  no  outlet ;  that  the  judgment  de- 
claring void  the  proceedings  providing  for  an  outlet  was  not  given  until 
the  time  for  filing  an  appeal  from  the  surveyor  had  expired. 

Held,  that  the  complaint  stated  facts  sufficient  to  make  a  prima  facie  cause 
of  action. 

Held,  also,  that  the  attack  upon  the  receiving  of  the  original  ditch  is  a  col- 
lateral one,  and  can  not  be  considered. 

Held,  further,  that  if  the  plaintiffs  had  known  of  the  worthlessness  of  the 
ditch  repaired,  or  were  in  law  chargeable  <9f  that  fact,  in  time  to  appeal, 
this  suit  could  not  be  maintained,  and  in  the  absence  of  a  brief,  and  by 
force  of  the  confessions  of  the  demurrer,  it  must  be  assumed  that  they 
had  no  such  knowledge,  and  are  chargeable  with  none. 

From  the  Cass  Circuit  Court. 

J.  C.  Nelson  and  Q.  A*  Myers,  for  appellants. 

8.  T.  McConnell  and  A.  J.  Jenkins,  for  appellees. 

Elliott,  J. — The  appellants  allege  in  their  complaint 
that  they  are  the  owners  of  real  estate  upon  which  assess- 
ments have  been  levied  for  the  construction  of  a  ditch ;. 
that  Francis  Conn,  assuming  to  act  as  surveyor,  and  under 
the  authority  conferred  upon  him  to  keep  ditches  in  repair, 
at  the  expense  of  land  owners,  caused  work  to  be  done  on 
the  ditch ;  that  under  the  pretense  of  repairing  it  he  has 
caused  a  ditch  to  be  constructed  eight  feet  in  width,  two- 
feet  in  width  at  the  bottom,  five  feet  in  depth  and  two  and 
one-fourth  miles  in  length;  that  he  has  done  the  work 
without  any  petition  to  widen  or  deepen  such  ditch ;  that 
he  has  done  the  work  without  any  other  assessments  than 
such  as  were  made  in  the  ( original  proceeding,  and  has- 
caused  the  expense  of  the  work,  amounting  to  five  hun- 
dred dollars,  to  be  apportioned  upon  the  lands  of  the 


NOVEMBER  TERM,  1892.  63 

Millikan  etaLv.  WaU  tt  aL 

plaintiffs ;  that  the  original  ditch  was  never  constructed 
as  established,  nor  was  it  received  by  any  officer  author- 
ized to  receive  it ;  that  the  surveyor  has  filed  a  copy  of  the 
assessment  for  repairing  the  ditch  with  the  auditor,  and 
that  it  has  been  placed  upon  the  tax  duplicate ;  that  the* 
ditch  was  constructed  upon  a  system  providing  for  an 
outlet,  but  that  an.  outlet  was  not  constructed ;  that  the 
proceedings  in  which  a  ditch  furnishing  an  outlet  was  es- 
tablished were  declared  void ;  that  the  repairs  on  the  ditch 
have  not  been  of  any  benefit,  nor  can  they  be,  for  the  rea- 
son that  the  ditch,  for  want  of  an  outlet,  had  filled  up ; 
that  the  judgment  of  the  circuit  court  declaring  void  the 
proceeding  establishing  the  ditch  which  furnished  an  out- 
let was  not  given  until  the  time  for  filing  an  appeal  from 
the  decision  of  the  surveyor  had  expired.  Prayer  was 
made  for  an  injunction. 

We  do  not  deem  it  proper  to  express  an  opinion  upon 
the  merits  of  the  case  further  than  to  say  that  the  com- 
plaint is  not  so  clearly  destitute  of  equity  as  to  make  it 
necessary  for  us,  without  any  brief  or  argument  from  the 
appellees,  to  adjudge  that,  at  first  blush,  there  appears  to 
be  no  cause  of  action.  We  do  no  more  than  decide  that 
the  complaint  is  not  so  clearly  bad  as  to  require  us  to  ad- 
judge that  there  is  an  entire  absence  of  material  facts,  for 
the  reason  that  the  appellees  have  filed  no  brief,  although 
requested  to  do  so  by  an  order  of  court  made  on  the  3d 
day  of  March  last,  and  of  which  they  had  special  notice, 
and  for  the  further  reason  that  it  appears  that  the  appel- 
lants have  shown  a  prima  facie  right  to  relief. 

The  attack  is  undoubtedly  a  collateral  one,  and  on  such 
an  attack  it  can  not  be  shown  that  the  original  ditch  was 
not  received  by  the  proper  authorities.  Bomack  v.  Hobbs, 
133  Ind.  We,  therefore,  attach  no  importance  to  the  alle- 
gations of  the  complaint  upon  that  point. 

As  an  appeal  lies  from  an  assessment  made  by  a  sur- 
veyor, this  action  could  not  be  maintained  if  it  were  not 
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for  the  allegation  that  the  nullification  of  the  proceedings 
establishing  the  connecting  ditch,  which  was  the  subject  of 
controversy,  was  not  known  until  it  was  too  late  to  appeal. 
As  the  judgment  declaring  the  proceedings  establishing 
the  connecting  ditch  was  not  rendered  until  the  time  for 
appealing  had  expired,  the  appellants  could  not  know  that 
the  ditch  repaired  was  rendered  entirely  valueless,  and, 
consequently,  they  were  not  in  fault  in  not  pursuing  the 
ordinary  legal  remedy.  If  they  had  known  of  the  worth- 
lessness  of  the  ditch  repaired,  or  were  in  law  chargeable 
with  knowledge  of  that  fact,  in  time  to  appeal,  this  suit 
could  not  be  maintained,  but,  in  the  absence  of  a  brief, 
and  by  force  of  the  confessions  of  the  demurrer,  we  as- 
sume that  they  had  no  such  knowledge,  and  were  not 
chargeable  with  it.  If  they  had  no  such  knowledge,  and 
the  ditch  is  of  no  benefit  to  them  whatever,  there  is  no 
foundation  for  an  assessment,  and,  as  there  is  shown  an 
excuse  for  not  resorting  to  the  legal  remedy,  equity  will 
award  relief. 

We'hold  that  under  the  confessions  of  the  demurrer 
and  the  default  in  failing  to  file  a  brief,  the  complaint  is 
sufficient  to  drive  the  appellees  to  answer.  We  do  not, 
however,  determine  any  question  beyond  those  stated,  but 
leave  the  case  open  for  a  full  investigation  upon  its  merits 
in  the  event  that  the  defendants  appropriately  answer  the 
complaint. 

Judgment  reversed. 

Filed  December  14,  1892. 
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No.  16,490. 

Ogle  bt  al.  v.  Manlove  et  al. 

Afpeai* — Dismissal  of. —  Violation  of  Rule  of  Supreme  Court. — Insufficiency  of 
Brief. — Where  an  appellant,  in  his  brief,  cites  no  authority  and  attempts 
no  argument  in  support  of  his  assignment  of  errors,  there  is  such  a  viola- 
tion of  a  rule  of  this  court  as  will  work  a  dismissal  of  the  appeal. 

From  the  Tipton  Circuit  Court. 

G.  JT.  Gifford  and  J.  M.  Fippen,  for  appellants. 

W.  It.  Oglebay,  for  appellees. 

Coppey,  J, — This  was  an  action  in  the  Circuit  Court  by 
the  appellants  against  the  appellees,  to  enjoin  the  latter 
from  opening  a  certain  public  highway  in  Tipton  County, 
established  by  the  board  of  commissioners.  To  certain 
answers  filed  by  the  appellees  the  court  overruled  a  de- 
murrer, to  which  ruling  the  appellants  excepted.  This 
ruling  is  assigned  as  error. 

No  brief  is  filed  by  the  appellants,  except  ^hat  is  called 
a  supersedeas  brief.  In  this  so-called  brief  no  authority  is 
cited,  nor  is  any  argument  attempted.  There  is  no  at- 
tempt to  point  out  any  error  in  the  ruling  of  the  Circuit 
Court. 

This  is  not  a  compliance  with  rule  twenty  of  this  court. 

The  appeal  should  be  dismissed  on  account  of  the  fail- 
ure of  the  appellants  to  comply  with  the  terms  of  this 
rule.  City  of  Anderson  v.  Neal,  88  Ind.  317 ;  Louisville,  etc> 
jR.  W.  Co.  v.  Grantham,  104  Ind.  353. 

Appeal  dismissed. 

Filed  December  14,  1892. 
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No.    16,319. 

The  Wabash  Railroad  Company  v.  Dykeman  et  al. 

Receiver. — Appointment  of. — Sufficiency  of  Cause, — Test  of. — Opinion  Alone 
not  Sufficient — In  an  action  brought  for  the  appointment  of  a  receiver 
without  notice,  the  sufficiency  of  the  cause  required  to  be  shown  must  be, 
first,  the  necessity  of  the  appointment  of  a  receiver  at  all ;  second,  the 
necessity  for  not  giving  notice  to  the  adverse  party ;  and  sufficient  cause 
not  being  defined  in  the  statute,  that  question  must  be  determined  by  the 
adjudged  cases  and  precedents.  The  statement  in  the  complaint  that 
there  is  an  emergency  for  the  immediate  appointment  of  a  receiver  with- 
out notice,  being  a  mere  statement  of  opinion, [is  not  a  sufficient  showing, 
but  the  facts  on  which  the  opinion  is  founded  should  be  pleaded. 

Same. — For  insufficiency  of  facts  to  appoint  a  receiver  without  notice,  see 
opinion. 

Same. —  When  Notice  Must  be  Given. — Insufficient  Excuse  for  not  Owing. — Cause 
for  Appointment. — The  mere  non-residence  of  one  of  the  defendants  is  no 
excuse  for  not  giving  notice  to  a  defendant  who  is  not  a  non-  resident, 
and  the  mere  apprehension  of  the  complainant,  not  supported  by  suffi- 
cient facts,  will  not  be  cause  for  the  appointment  of  a  receiver  without 
notice. 

Same. — Authority  of. — Effect  on  of  Appeal. — Effect  of  Appeal  on  Case  Below. — 
What  Questions  Considered  on  Appeal. — When  an  appeal  is  taken  from  the 
appointment  of  a  receiver,  the  authority  of  the  receiver  is  suspended  un- 
til a  determination  of  the  appeal,  and  the  cause,  notwithstanding  the  ap- 
peal, remains  in  the  nisi  prius  court,  and  amendments  and  other  changes 
in  the  pleadings  may  be  made  as  in  other  cases.  In  such  a  case,  on  ap- 
peal, no  question  will  be  determined  except  that  which  immediately  led 
to  the  appointment  of  the  receiver  without  notice. 

Practice. — Objections  and  Exceptions. —  When  Made  and  Taken. ^In  ordinary 
adversary  proceedings,  in  order  to  save  a  question  for  review  in  this  court, 
not  only  must  the  exceptions  be  taken  at  the  time  the  decisions  are  made, 
but  they  can  not  be  taken  after  that  time;  but,  in  ex  parte  proceedings, 
when  objections  and  exceptions  are  taken  at  the  earliest  legal  oppor- 
tunity they  will  be  sufficient.  An  appeal  will  lie  from  an  appointment 
of  a  receiver  by  a  judge  in  vacation,  although  there  is  no  provision  in 
the  code  for  taking  exceptions  in  vacation. 

Appeal. —  When  will  not  Lie. — Receiver. — Appointments  of. — How  to  Secure 
Appeal. — In  an  action  appointing  a  receiver  an  appeal  will  not  lie  from  a 
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ruling  of  the  court  overruling  a  motion  to  vacate  an  brder  appointing  a 
receiver,  but  in  order  to  secure  an  appeal  the  course  pointed  out  by  the 
statute  must  be  followed. 

From  the  Cass  Circuit  Court. 

J.  C.  Nelson,  Q.  A.  Myers,  H.  Crawford,  71.  A.  Stuart,  W. 
V.  Stuart,  C  B.  Stuart,  J.  B.  Mam  and  F.  Winter,  for  ap- 
pellant. 

M.   Winfidd,  G.  C.  Taber,  D.  D.  Dykeman,  W.  T.  Wil- 
-   son,  D.  JET.  Chase  and  A.  C.  Harris,  for  appellees. 

Miller,  C.  J. — This  is  an  appeal  from  an  order  appoint- 
ing a  receiver  without  notice  to  the  adverse  party. 

The  general  rule  is  that  appeals  lie  only  from  final  judg- 
ments. One  of  the  exceptions  to  this  general  rule  is 
contained'  in  section  1231,  R.  8.  1881,  which  gives  an  ap- 
peal from  an  order  appointing  or  refusing  to  appoint  a  re- 
ceiver without  awaiting  the  final  determination  of  the 
case  in  which  such  order  is  made.  The  appeal  must  be 
taken  within  ten  days,  and  where  a  receiver  has  been  ap- 
pointed- an  appeal  bond  must  be  filed,  conditioned  for  the 
due  prosecution  of  such  appeal.  Upon  the  taking  of  the 
appeal  the  authority  of  the  receiver  is  suspended  until  the 
final  determination  of  such  appeal.  * 

After  a  receiver  has  been  appointed,  and  the  order 
making  the  appointment  appealed  from,  the  cause,  not- 
withstanding the  appeal,  remains  pending  in  the  nisiprius 
court,  and  amendments  or  changes  in  the  pleadings  may 
be  made  as  in  other  cases.  Naylor  v.  Sidener,  106  Ind. 
179 ;  Shoemaker  v.  Smith,  100  Ind.  40. 

On  such  appeal  no  question  will  be  considered  as  to  the 
sufficiency  of  the  complaint,  or  other  pleading  in  the  ac- 
tion, except  that  which  immediately  led  to  the  appoint- 
ment of  the  receiver,  leaving  all  other  matters  open  and 
undetermined  and  still  within  the  control  of  the  court  be- 
low. Naylor  v.  Sidener,  supra. ;  Hursh  v.  Hursh,  99  Ind. 
500 ;  Main  v.  GKnthert,  92  Ind.  180. 
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Such  examination  does  not  involve  a  formal  ruling  upon 
the  sufficiency  of  the  complaint  for  other  or  more  general 
relief.  Naylor  v.  Sidener,  supra. ;  Ponder  v.  Tate,  96  Ind. 
330 ;  Barnes  v.  Jones,  91  Ind.  161. 

A  statement  of  the  proceedings  and  so  much  of  the 
pleadings  as  we  deem  necessary  to  the  determination  of 
this  appeal  are  as  follows : 

On  the  21st  day  of  September,  1891,  the  appellee  David 
D.  Dykeman  filed  a  verified  complaint  in  the  Cass  Circuit 
Court,  during  term,  alleging  that  he  was  the  holder  of 
twenty-six  shares  of  the  stock  of  the  Eel  River  Railroad 
Company  of  the  par  value  of  $2,600.  That  said  company 
owned  a  railroad  ninety-four  miles  long,  extending  from 
Logansport,  Indiana,  to  Butler,  Indiana,  together  with  a 
large  amount  of  equipment.  That  on  the  6th  day  of  Oc- 
tober, 1887,  that  corporation  executed  a  lease  and  deliv- 
ered possession  of  its  road,  equipment  and  franchises,  to 
the  Wabash  Western  Railroad  Company,  a  corporation 
owning  a  road  from  Detroit,  Michigan,  to  Butler,  Indiana. 
The  lease  was  for  ninety-nine  years,  renewable  in  like  pe- 
riods forever ;  the  lessee  corporation  assuming  and  cove- 
nanting to  perform  all  the  public  duties  incumbent  on  the 
lessor,  and  to  keep  the  road  and  equipment  in  order,  and 
renew  the  latter  so  that  the  quantity  and  quality  thereof 
should  not  be  less  than  at  the  date  of  the  lease.  The 
lessee  was  to  fix,  collect  and  enjoy  the  tolls  and  income 
and  pay  all  taxes,  renewals  and  a  fixed  yearly  rental  during 
the  term,  payable  semi-annually.  The  lessor  reserved  the 
right  to  enter  on  the  property  and  determine  the  lease, 
upon  a  default  of  thirty  days  in  the  payment  of  rental  or. 
taxes,  or  in  keeping  up  the  equipment. 

By  force  of  a  merger,  this  lease  subsequently  vested  in 
the  Wabash  Railroad  Company. 

It  was  charged  that  this  lease  was  illegal  and  void,  be- 
cause the  lessor  company  had  no  authority,  under  the  laws 
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of  Indiana,  to  lease  its  road,  property  and  franchises,  and 
thus  disable  itself  from  discharging  its  duties  to  the  public. 
It  was  also  charged  that  the  lessee  has  proceeded  to 
wreck  the  leased  property ;  has  dismantled  its  round-house 
and  other  buildings  at  Logansport,  and  its  stations  at 
other  points ;  lyis  torn  up  its  side  tracks ;  permitted  its 
bridges  and  track  to  become  decayed  and  out  of  repair ; 
has  carried  off  to  it*  main  line,  and  converted  to  its 
own  use,  all  the  engines,  cars,  machinery  and  rolling 
stock  of  said  road,  and  has  relettered  and  repainted  the 
same  after  the  same  style  and  pattern  of  the  rolling  stock 
and  property  of  said  Wabash  Railroad  Company,  so  as  to 
completely  destroy  its  identity  and  make  it  impossible  for 
said  Eel  River  Railroad  Company,  or  its  stockholders,  to 
ever  reclaim  the  same ;  that  the  board  of  directors,  and 
certain  of  the  stockholders  of  the  Eel  River  Company 
holding  large  quantities  of  the  stock,  are  conniving  at 
and  aiding  the  Wabash  Company  in  its  use  and  possession 
of  the  property,  and  are  conniving  at  and  assisting  said 
Wabash  Railroad  Company  in  destroying  the  franchise  of 
the  Eel  River  Railroad  and  diverting  its  business ;  that 
the  Wabash  Company  has  formed  the  design  of  removing 
the  shops  of  the  Eel  River  Railroad  from  off  the  line  of 
the  road  and  locating  the  same  at  Peru,  on  the  line  of  its 
own  road ;  that  the  Wabash  Railroad  Company  is  wholly 
insolvent,  and  not  able  to  pay  its  fixed  charges,  current 
and  other  expenses  and  obligations,  $nd  that  its  guaranty 
of  the  return  to  the  Eel  River  Railroad  Company  of  all 
the  movable  property  and  rolling  stock  enumerated  in 
the  inventory  attached  to  the  lease,  and  aggregating  in 
value  about  $235,000,  is  wholly  worthless,  as  is,  also, 
its  indemnity  against  loss  and  damage  growing  out 
of  its  operations  and  management  of  the  leased  line ; 
that  the  corporate  existence  of  the  Eel  River  Railroad 
Company  has  been  maintained  by  the  election  of  a  board 
of  directors,  by  its  large  stockholders  in  league  with  the 
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Wabash  Railroad  Company,  from  among  their  own  num- 
ber, and  have  been  invariably  chosen  from  non-residents 
of  the  State ;  that  the  acting  secretary  and  treasurer  of 
the  Eel  River  Railroad  resides  in  Boston,  Massachusetts, 
who  has  in  his  possession  the  few  records  and  papers  of 
flaid  company  now  in  existence.  That  the  only  copy  of 
the  inventory  of  the  rolling  stock  and  movable  property 
turned  over  to  *the  Wabash  Railroad  is  in  the  possession 
of  that  company ;  that  more  than  twenty  days  ago  the 
plaintiff  notified  the  secretary  of  the  Eel  River  Railroad, 
at  his  office  in  Boston,  of  the  dilapidated  condition  of  the 
road,  but  that  up  to  this  time  no  efforts  have  been  made 
to  remedy  the  same ;  that  every  day  of  the  continuance 
of  the  possession  by  the  Wabash  Company  adds  to  the 
depreciation  in  value  of  the  leased  road  and  the  destruc- 
tion of  its  franchises. 

That  portion  of  the  complaint  which  directly  relates  to 
the  appointment  of  a  receiver,  and  states  the  emergency 
for  the  appointment,  without  notice,  is  as  follows : 

"  The  plaintiff  further  avers  that  in  order  to  preserve 
said  Eel  River  Railroad,  its  property  and  franchises,  it  is 
necessary  that  the  court  appoint  a  receiver,  who  shall  take 
into  his  possession  said  railroad  pending  the  determina- 
tion of  the  validity  of  said  pretended  lease  and  the  plain- 
lift 's  right  as  a  stockholder  in  said  railroad  company. 

"  The  plaintiff  further  avers  that  there  is  an  emergency 
for  the  immediate  appointment  by  the  court  of  a  receiver 
for  said  Eel  River  Railroad  Company,  its  property  and 
franchises,  before  summons  and  notice  can  be  given  of 
this  application  and  a  hearing  had  thereon,  in  this,  to  wit : 

"  That  because  of  the  non-residence  of  the  directors  and 
officers  of  said  Eel  River  Railroad  Company,  service  can 
not  be  had  upon  said  company  for  more  than  sixty  (60) 
days;  that  in  the  meantime  irreparable  damage  will  be 
done  to  said  Eel  River  Railroad,  its  property  and  fran- 
chises, and  the  plaintiff's  cause  of  action  defeated,  because 
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said  Wabash  Railroad  Company  will,  as  plaintiff  believes, 
resort  to  desperate  measures  to  retain  possession  of  said 
railroad,  and  will,  if  necessary  for  that  purpose,  proceed  to 
another  jurisdiction,  and,  upon  its  own  motion,  procure  the 
appointment  of  a  receiver  friendly  to  its  interests  for  said 
Eel  River  Railroad,  or  both  of  said  railroads  if  necessary, 
and  will  institute  other  actions  to  harass  the  plaintiff',  and 
by  delay  and  vexatious  and  costly  litigation  deprive  him 
and  other  stockholders  alike  situated  of  all  remedy  in  the 
premises ;  and  that  said  Wabash  Railroad  Company,  be- 
ing insolvent,  as  hereinbefore  averred,  will,  unless  a 
receiver  is  appointed  immediately  by  this  court,  make  se- 
cure its  hold  upon  the  property  and  franchises  of  said 
Eel  River  Railroad  by  tnaking  away  with  said  inventory 
of  rolling  stock  and  movable  property  now  in  its  pos- 
session, will  tear  up  and  convert  to  its  own  use  all  the 
remaining  tracks  and  valuable  property  of  said  Eel  River 
Railroad,  complete  its  design  of  moving  the  repair  and 
machine  shops  of  said  Eel  River  Road  from  Butler  to 
Peru,  further  scatter  and  run  off  into  other  States,  beyond 
the  reach  and  jurisdiction  of  this  court,  the  rolling  stock 
and  movable  property  of  said  Eel  River  Road,  so  that  it 
can  not  be  found  or  identified ;  that  if  delay  be  had,  some 
accident  is  liable  to  occur  by  reason  of  the  dilapidated 
and  unsafe  condition  of  the  machinery,  track,  bridges  or 
culverts  of  said  Eel  River  Railroad,  whereby  great  injury 
may  be  done  to  life  and  property,  subjecting  said  Eel 
River  Railroad  Company  to  heavy  damages  and  loss,  and 
because  said  Wabash  Railroad  Company  is  insolvent,  as 
aforesaid,  no  remedy  over  against  said  Wabash  Company 
can  be  had  for  any  damages  resulting  from  its  negligence 
and  the  unsafe  condition  of  said  railroad,  nor  for  its  con- 
version of  the  property  and  destruction  of  the  franchises 
of  said  Eel  River  Railroad ;  and  that  unless  a  receiver  be 
appointed  immediately  for  said  Eel  River  Railroad  Com- 
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pany,  irreparable  damages  will  be  done,  and  the  plaintiff 
defeated  of  all  remedy. 

"  Wherefore,  the  plaintiff  prays  a  decree  of  the  court 
against  all  of  the  defendants  for  the  immediate  appoint- 
ment of  a  receiver  for  said  Eel  River  Railroad  Company, 
its  property  and  franchises,  without  notice,  who  shall  take 
immediate  possession  of  the  whole  line  of  said  Eel  River 
Railroad  from  Logansport,  Indiana,  to  Butler,  Indiana, 
together  with  all  its  depots,  stations,  buildings,  locomo- 
tives, cars,  machinery,  tools,  and  other  appurtenances  and 
property,  together  with  all  franchises,  rights  and  powers 
of  said  Eel  River  Railroad,  with  power  to  operate  and 
manage  said  Eel  River  Railroad  and  make  all  suitable  and 
necessary  contracts  for  the  operation  and  management 
thereof,  to  put  the  same  in  a  reasonable  condition  for  traf- 
fic, with  power  to  sue  and  be  sued,  and  to  collect  and  re- 
ceive the  rents,  issues,  profits  and  tolls  thereof,  and  with 
all  other  powers  necessary  to  the  complete  reclamation 
and  preservation  of  said  railroad  and  its  franchises  until 
the  final  determination  of  this  action." 

Upon  the  filing  of  the  complaint,  a  summons  was  issued 
and  delivered  to  the  sheriff  of  Cass  county  for  all  the  de- 
fendants, but  no  service  was  made  until  the  succeeding 
day,  when  it  was  served  by  reading  the  same  to  and  within 
the  hearing  of  the  agent  of  the  Wabash  Company,  at 
Logansport,  the  other  defendant  not  being  found  within 
the  bailiwick. 

Immediately,  upon  the  filing  of  the  complaint  and  ap- 
plication for  a  receiver,  at  6  o'clock  p.  m.,  the  court,  upon 
examination  of  the  complaint,  without  notice  or  proof 
other  than  that  afforded  by  the  verified  complaint,  ap- 
pointed a  receiver  to  take  charge  of  the  whole  line  of 
said  road,  with  its  depots,  stations,  buildings^  locomotives, 
cars,  machinery,  tools,  and  other  appurtenances  and  prop- 
erty, and  all  the  franchises  of  said  Eel  River  Railroad 
Company. 
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The  receiver  at  once  qualified  and  filed  his  written  un- 
dertaking for  the  faithful  discharge  of  his  duties. 

On  the  morning  of  the  next  day,  and  before  the  order 
for  the  appointment  of  a  receiver  was  read  in  open  court 
by  the  clerk,  the  Wabash  Railroad  Company,  by  attor- 
ney, appeared  in  court  and  objected  to  the  order  making 
the  appointment,  but  the  objections  were  overruled  and 
exceptions  entered,  and  an  appeal  taken  to  this  court. 

It  is  contended  that  the  record  presents  no  question  for 
the  decision  of  this  court,  for  the  reason  that  no  excep- 
tions were  taken  to  the  ruling  of  the  court  appointing 
the  receiver,  at  the  time  it  was  made.  Section  626,  R.  S. 
1881,  provides  that :  "  The  party  objecting  to  the  decision 
must  except  at  the  time  the  decision  is  made." 

This  statute  has  been  frequently  construed,  and  it  may 
now  be  considered  settled  law  that  in  ordinary  adversary 
proceedings  in  order  to  save  any  question  for  review  in 
this  court,  not  only  must  exceptions  be  taken  at  the  time 
the  decision  is  made,  but  that  they  can  not  be  taken  after 
that  time.  Matsinger  v.  Fort,  118  Ind.  107 ;  City  of  La- 
porte  v.  Orgone,  30  N.  E.  R.  2. 

Time  may  be  given  to  reduce  the  exceptions  to  writing, 
hut  time  can  not  be  given  in  which  to  except.  Coan  v. 
Grimts,  63  Ind.  21 ;  Elliott  App.  Procedure,  sections  785, 
786. 

The  law  contemplates  that  in  adversary  proceedings  the 
parties  litigant  are  before  the  court,  or,  at  least,  are  af- 
forded an  opportunity  to  be  present  when  rulings  affect- 
ing their  interests  are  made.  The  section  of  statute  above 
quoted  was  enacted  with  reference  to,  and  must  be  con- 
strued in  the  light  of  this  presumption.  The  obligation 
to  object  and  except  to  a  decision  of  a  court  implies  that 
the  party  required  to  object  and  except  shall  be  afforded  an 
opportunity  to  do  so. 

It  can  not,  with  any  show  of  fairness  and  reason,  be 
claimed  that  a  party  assents  to  a  ruling  of  a  court  of 
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which  he  has  no  knowledge  or  opportunity  of  acquiring 
knowledge.  We  are  of  the  opinion  that  when  an  objec- 
tion and  exception  is  taken  at  the  first  legal  opportunity,, 
it  is  in  time.  Henning  v.  State,  106  Ind.  386,  393.  In 
Preston  v.  Sandford's  Adrrir,  21  Ind.  156  and  Behrens  v. 
McCance,  106  Ind.  330,  it  was  assumed  that  it  is  only 
where  a  party  is  in  court  that  an  exception  is  required. 

An  appeal  will  lie  from  the  appointment  of  a  receiver, 
by  a  judge  in  vacation,  although  there  is  no  provision  of 
the  code  for  taking  exceptions  in  vacation.  Pressley  v. 
Lamb,  105  Ind.  171. 

The  effect  of  holding  that  an  exception  must  be  taken 
to  an  order  appointing  a  receiver  at  the  time  it  is  mader 
would,  in  effect,  cut  off  the  right  of  appeal  given  by  stat- 
ute in  all  cases  where  a  receiver  is  appointed  without 
notice  to,  or  appearance  by  the  party  adversely  affected. 

The  suggestion  by  the  appellee  that,  in  order  to  present 
the  question,  the  appellant  should  have  asked  the  court  to 
set  aside  the  appointment,  or  offered  to  controvert  the 
facts  set  forth  in  the  bill,  is  not  tenable.  No  right  of  ap- 
peal is  given  from  a  ruling  of  the  court  overruling  a  mo- 
tion to  vacate  an  order  appointing  a  receiver. 

A  party  who  desires  to  contest  the  appointment  of  a  re- 
ceiver by  appeal  must  pursue  the  course  pointed  out  by 
statute,  and  appeal  from  the  order  making  the  appoint- 
ment.    Miller  v.  Lehman,  87  Ala.  517. 

In  this  State  the  appointment  of  receivers  is  regulated 
by  the  statute  as  follows,  section  1230,  R.  S.  1881 :  "  Re- 
ceivers shall  not  be  appointed,  either  in  term  or  vacation, 
in  any  case,  until  the  adverse  party  shall  have  appeared, 
or  shall  have  had  reasonable  notice  of  the  application  for 
such  appointment,  except  upon  sufficient  cause  shown  by 
affidavit." 

A  reading  of  the  statute  indicates  that  the  appointment 
of  receivers  without  notice  is  an  exception  to  the  general 
rule,  and  is  only  to  be  done  upon  sufficient  cause. 
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The  statute  being  silent  as  to  what  will  constitute  a 
sufficient  cause,  we  must  look  to  precedents  and  adjudged 
cases  to  determine  that  question.  The  sufficient  cause  re- 
quired to  bq  shown  must  be,  first,  for  the  appointment  of 
a  receiver  at  all ;  and,  second,  for  not  giving  notice  of  the 
application  to  the  adverse  parfy. 

The  statement  in  the  verified  complaint  that  there  was 
an  emergency  for  the  immediate  appointment  of  a  receiver, 
without  notice,  was  not  a  sufficient  showing.  This  was 
a  mere  statement  of  an  opinion.  The  facts  on  which  the 
opinion  was  founded  should  have  been  pleaded  in  order 
to  enable  the  court  to  judge  of  its  correctness.  Verplanck 
v.  Mercantile  Ins.  Co.,  2  Paige  Ch.  438,  451 ;  French  v.  Gif- 
ford,  30  Iowa,  148;  Moritz  v.  Miller,  etc.,  87  Ala.  331. 

The  unwillingness  of  courts  to  appoint  receivers  with- 
out notice  is  thus  stated  in  a  late  work,  Gluck  &  Becker 
on  Receivers  of  Corporations,  50 :  "  Courts  of  equity  are 
exceedingly  unwilling  to  appoint  a  receiver  on  an  ex  parte 
application.  It  is  now  the  settled  practice  not  to  appoint 
a  receiver  ex  parte  and  thereby  deprive  a  corporation  of 
the  possession  of  its  property,  before  it  has  had  an  oppor- 
tunity to  be  heard  in  relation  to  its  rights,  except  in  those 
cases  where  it  is  out  of  the  jurisdiction  of  the  court  or 
none  of  its  officers  can  be  found  ;  or  where,  for  some  other 
reason,  it  becomes  absolutely  necessary  for  the  court  to 
interfere,  before  there  is  time  to  give  notice  to  the  corpo- 
ration, to  prevent  the  destruction  or  loss  of  property." 

This  enunciation  of  law  is  strongly  supported  by  the 
following  authorities :  High  on  Receivers,  sections  111, 
112, 113 ;  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige  Ch.  438 ; 
People  v.  Susquehanna  JR.  E.  Co.,  55  Barb.  344,  369 ;  French 
v.  Giford,  30  Iowa,  148, 160 ;  Bisson  v.  Curry,  35  Iowa,  72 ; 
Eowe  v.  Jones,  57  Iowa,  130 ;  Railway  Co.  v.  Jewett,  37  Ohio 
St.  649 ;  Briarfield  v.  Foster,  54  Ala.  622 ;  Word  v.  Word,  90 
Ala.  81 ;  Moritz  v.  Miller,  87  Ala.  331 ;  Martin  v.  Tarver, 
Vol.  133.— 5. 
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43  Miss.  517 ;  Cook  v.  Detroit,  etc.,  R.  R.  Co.,  45  Mich.  453 ; 
Turnbull  v.  Prentiss  Lumber  Co.,  55  Mich.  387. 

The  non-residence  and  delay  necessary  to  give  notice  to 
the  officers  of  the  Eel  River  Railroad  Company  were  no 
excuse  for  failure  to  give  notice  to  the  appellant,  the  Wa- 
bash Railroad  Company,  which  was  in  possession  of  the 
property,  and  against  which  the  gravamen  of  the  charges 
was  launched. 

The  apprehension  that  the  Wabash  Company  would,  if 
necessary  for  that  purpose,  proceed  to  another  jurisdic- 
tion, and  upon  its  own  motion  prevent  the  appointment 
of  a  receiver  friendly  to  its  own  interests,  or  would  har- 
ass the  plaintiff  by  delay  and  vexatious  litigation,  or 
would  make  way  with  the  inventory  of  rolling  stock,  does 
not  seem  to  be  anything  more  than  the  expression  of  an 
opinion,  without  support  from  any  facts  stated  in  the 
complaint.  The  Eel  River  Road  lies  wholly  within  this 
State,  and  by  the  commencement  of  this  action  and  the 
service  of  process,  the  Cass  Circuit  Court  acquired  juris- 
diction of  an  exclusive  character. 

We  could  not  assume  that  in  any  jurisdiction,  upon  the 
mere  motion  of  a  litigant,  the  court  would  appoint  a  re- 
ceiver friendly  to  the  interests  of  the  appellant  any  more 
than  we  could  assume  that  the  receiver  already  appointed  is 
friendly  to  the  interests  of  the  appellee.  No  facts  are  stated 
in  the  petition  that  even  tend  to  give  foundation  to  such 
an  assumption  of  prospective  unfair  dealing  on  the  part 
of  either  the  courts  or  parties  litigant. 

The  inventory  of  the  rolling  stock  is  averred  to  be  in 
the  possession  of  the  Wabash  Road  and  is  not  shown  to  be 
within  the  jurisdiction  of  the  courts  of  this  State.  It  does 
not  appear  how  the  appointment  of  a  receiver,  with  or 
without  notice,  will  affect  its  custody  or  preservation. 

According  to  the  allegations  of  the  complaint,  the  whole 
of  the  engines,  cars,  machinery  and  rolling  stock  have  been 
converted  by  the  Wabash  Road  to  its  own  use,  and  their 
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identity  is  so  completely  destroyed  as  to  make  it  impossi- 
ble for  a  receiver  to  identify  of  reclaim  the  same.  Such 
being  the  case,  no  substantial  additional  injury  could  be 
inflicted  upon  the  rights  of  the  plaintiff  during  the  limited 
time  necessary  to  give  notice  of  the  appointment  of  a  re- 
ceiver. 

We  are  unable  to  see  how  the  appointment  of  a  receiver 
could  shield  the  Eel  River  Railroad  from  liability  from  ac- 
cidents caused  by  the  defective  and  unsafe  condition  of 
its  track,  bridges  and  machinery,  until  needed  improve- 
ments could  be  made,  which  must  necessarily  require  a 
considerable  period  of  time.  After  the  appointment  of  a 
receiver  this  liability  would  be  direct  and  immediate,  in 
place  of  contingent,  and  dependent  upon  the  non-pay- 
ment of  damages  by  the  lessee. 

Without  determining  whether  or  not  the  complaint 
shows  good  cause  for  the  appointment  of  a  receiver  on 
account  of  the  wrecking  of  the  Eel  River  Road  by  the 
removal  of  its  shops,  stations,  side  tracks,  and  the  diver- 
sion of  its  business,  coupled  with  the  allegation  of  the 
insolvency  of  the  Wabash  Road,  we  are  of  the  opinion 
that  no  such  showing  of  an  emergency  is  made  as  to  jus- 
tify the  appointment  of  a  receiver  without  notice  to  the 
party  in  possession. 

In  passing  upon  an  application  for  the  appointment  of 
a  receiver  it  is  the  duty  of  a  court  to  scrutinize,  not  only 
the  rights  asserted  by  the  moving  party,  but  the  injuries 
that  may  be  suffered  by  the  adverse  party  and  the  public 
at  large.  This  is  particularly  the  case  where  a  line  of 
railroad  forming  part  of  a  system  operated  as  a  unit  is 
thereby  detached  from  the  main  road.  In  such  case  not 
only  the  parties  to  the  suit  are  affected,  but  a  large  num- 
ber of  employes  are  disturbed  in  their  relation  with  their 
employer,  and  the  general  public  along  the  line  of  road 
are  liable  to  be  greatly  inconvenienced  by  the  disturbance 
of  their  shipping  facilities,  especially  to  remote  points. 
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Deprived  of  possession,  the  payment  of  rent  on  leased 
lines  would  cease,  and  thereby  all  creditors  and  stockhold- 
ers would  be  affected. 

In  this  case  the  dismantling  of  the  road  seems  to  have 
been  the  result  of  a  gradual  process  extending  over  the 
period  of  four  years,  during  which  the  road  had  been  in 
the  possession  of  the  Wabash  Company.  We  find  nothing 
to  indicate  that  any  great  change  or  acceleration  of  pro- 
cedure was  in  contemplation,  or  any  substantial  injury 
to  the  road,  its  properties  or  franchises,  likely  to  be  sus- 
tained during  the  brief  period  necessary  to  notify  the 
Wabash  Company. 

We  must  take  notice  of  the  fact  that  the  Wabash  Com- 
pany operates  a  line  of  road  through  Cass  county,  and 
the  record  informs  us  that  on  the  day  succeeding  the  ap- 
pointment of  the  receiver,  a  summons  in  this  case  was 
served  on  the  agent  of  the  company  at  the  county  seat  in 
which  the  court  was  sitting.  Under  these  circumstances, 
well  established  law  required  that  the  party  from  whose 
possession  the  property  was  proposed  to  be  wrested  should 
have  notice  of,  and  an  opportunity  to  defend  its  posses- 
sion against,  the  proposed  seizure. 

We  express  no  opinion  upon  the  sufficiency  of  the  com- 
plaint as  a  cause  of  action  for  the  abolition  of  the  lease, 
or  the  appointment  of  a  receiver  upon  a  hearing  after  no- 
tice, but  content  ourselves  with  holding  that  it  was  error 
to  appoint  a  receiver  without  notice. 

The  judgment  of  the  court  appointing  a  receiver  is 
therefore  reversed,  with  costs. 

Filed  December  13,  1892. 
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No.  15,226. 

The  State  v.  The  Indiana  &  Illinois  Southern  Railroad 

Company. 

Railroad.  — Statute  Construed. — Act  of  March  9th,  1889,  Acts  of  1889,  p. 
279, — Notice  of  Arrival  of  Trains,  etcl — In  an  action  against  a  railroad 
company,  based  upon  the  act  of  March  9th,  1889,  requiring  corporations, 
companies,  or  persons  operating  a  railroad  in  this  State,  to  write  upon 
a  blackboard  in  each  passenger  depot,  at  which  station  there  is  a  telegraph 
office,  at  least  twenty  minutes  before  the  schedule  time  for  the  arrival  of 
each  passenger  train  stopping  at  such  station,  the  fact  whether  such  train 
is  on  time,  and  if  late  how  much,  and  providing  a  penalty  or  forfeiture 
for  the  violation  of  said  act,  etc.,  a  demurrer  questioning  the  validity  of 
the  statute  was  sustained. 

Jleld,  that  the  act  is  constitutional,  and  that  the  demurrer  to  the  complaint 
should  have  been  overruled. 

Same. — Statute  Construed. —  The  word  "Station"  as  Used  in  the  Statute. — Mean- 
ing of. — The  word  station,  as  used  in  the  statute,  is  synonymous  with  the 
word  passenger  depot,  meaning  the  place,  the  grounds  and  the  build- 
ings prepared  for  and  used  by  the  traveling  public  at  such  points  in 
waiting  for,  taking  and  leaving  the  trains ;  and  by  the  company  in  ope- 
rating the  road  at  that  point. 

Same. — Statute  Construed. — Imposed  Duty. —  What  Follows  by  Necessary  Implica- 
tion.— Where  the  Legislature  imposes  the  duty  of  doing  a  certain  thing 
it  carries  with  it  the  doing  of  such  things  as  are  necessary  to  perform  the 
duty  commanded,  and  the  imposed  duty  of  noting  upon  blackboards 
whether  or  not  a  train  is  on  time,  or  if  late  how  much,  carries  with  it, 
by  necessary  implication,  the  furnishing  of  the  blackboard  and  the  neces- 
sary material  to  write  with. 

Same. — Statute  Construed. — Judicial  Notice  of  how  Railroads  are  Operated.— Class 
Legislation. — The  court  takes  judicial  knowledge  that  telegraph  lines  are 
maintained,  operated  and  used  in  connection  with  railroads,  and  that  it 
is  necessary  to  do  so  to  properly  operate  them  and  give  advice  as  to  the 
time  of  running  trains,  and  in  transacting  the  business  of  the  road ;  and 
the  fact  that  some  company  may  operate  a  line  of  road  by  telephone,  or 
some  other  means  of  communication,  does  not  invalidate  the  law  which 
is  confined  to  those  operated  by  telegraph,  upon  account  of  class  legisla- 
tion, for  the  law  applies  to  all  alike  who  operate  roads  by  means  of  tele- 
graphic information. 

Same. — Statute  Construed. — Forfeiture. —  What  Acts  Constitute. — Frequency  of 
Forfeitures. — Whether  there  is  a  failure  to  make  an  entry  on  the  board  con- 
cerning the  train,  as  required  by  the  act,  or  whether  there  be  an  entry 
concerning  such  train,  which  is  false,  there  could  be  but  one  forfeiture 
as  to  such  train  at  such  station  during  the  same  trip. 
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Same. — Statute  Construed, — Interstate  Commerce, — Interferencewith. — Police  Reg- 
ulations.— Competency  of. — While  the  statute,  requiring  notice  under  certain 
condition  of  the  arrival  of  passenger  trains,  deals  with  persons  and  cor- 
porations engaged  in  interstate  commerce,  yet  the  statute  is  a  proper 
police  regulation,  which  does  not  interfere  with  interstate  commerce,  and 
is  in  the  power  of  the  Legislature  to  enact. 

Same. — Statute  Construed. — Act  Requiring  Notice  of  Arrival  of  Trains. —  When- 
Operative. — Acts  of  Servants  of  Same  Master  not  Interstate  Commerce. — The  act 
requiring  notice  of  the  arrival  of  trains,  etc.,  is  operative  only  when  the 
company  or  person  operating  a  railroad  possesses  the  information,  or 
the  means  of  conveying  such  information  to  the  point  where  it  is  to  be 
noted,  and  the  fact  that  to  carry  out  the  law,  as  required  by  the  statute, 
would  necessitate  the  transmission  of  knowledge  belonging  to  the  master 
by  a  servant  to  a  servant  of  the  same  master  in  another  State,  does  not  im- 
pose any  restrictions  to  the  freedom  of  commerce,  and  would  not  be  an 
interference  with  interstate  commerce,  for  the  reason  that  the  act  of  the 
servant  or  servants  is  the  act  of  the  master,  and  a  person  can  not  carry  on 
commerce  with  himself. 

Statute  Constkued. — Penal  Statutes  Strictly  Construed. — Common  Sense  View. 
— Meaning  of  Words. —  What  is  not  a  Violation  of  Rule. — Where  a  court,  in 
construing  a  penal  statute,  takes  a  common-sense  view  of  the  statute  as 
a  whole  and  adopts  the  sense  of  the  words  which  best  harmonizes  with 
the  object  and  intent  of  the  Legislature,  there  is  not  a  violation  of  the 
rule  which  requires  that  such  statutes  shall  be  strictly  construed. 

Same. — Act  not  in  Conflict  with  Section  2  of  Article  8  of  Constitution. — 
Disposition  of  Money  Collected  by  Fines  and  Forfeitures. — Distinction  Be- 
tween  Criminal  and  Civil. — That  part  of  the  statute  which  provides 
that  the  penalty  for  violation  of  the  act  shall  be  paid  into  the  county 
treasury  for  the  use  of  the  county  is  not  in  conflict  with  section  2  of  ar- 
ticle 8  of  the  Constitution,  which  provides  that  fines  assessed  in  breaches 
of  the  penal  laws  of  the  State  shall  go  into  and  be  a  part  of  the  common 
school  fund.  Such  section  of  the  Constitution  only  has  reference  to  mon- 
eys obtained  as  a  penalty  for  the  violation  of  the  criminal  laws  of  the 
State,  and  forfeitures  in  criminal  cases. 

Same. — Legislative  Discretion — Interest  of  Prosecuting  Attorney  in  Amount  Re- 
covered.—  Validity  of  Act. — The  fact  that  the  law  gives  to  the  prosecuting 
attorney  an  interest  in  the  amount  recovered  does  not  affect  the  validity 
of  the  law,  as  that  is  a  matter  in  the  discretion  of  the  Legislature  in  fix- 
ing the  compensation  of  such  officer. 

From  the  Greene  Circuit  Court. 

J.  T.  Dye,  S.  Stansifery  J.  T.  Hays  and  H.  J.  Hays,  for 
appellee. 

W.  C.  Hultz  and  0.  B.  Harris,  for  appellant. 
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Olds,  C.  J. — This  suit  was  brought  by  the  prosecuting 
attorney  of  Greene  county,  Indiana,  to  recover  penalties 
under  an  act  of  the  legislature  requiring  persons  and  cor- 
porations operating  railroads  to  place  blackboards  in  con- 
spicuous places  at  their  stations,  and  write  upon  them  the 
fact  as  to  whether  or  not  the  trains  stopping  at  such  sta- 
tions are  on  time,  and  if  late,  how  much. 

The  complaint  consists  of  numerous  paragraphs.  A 
demurrer  was  addressed  to  the  complaint  for  want  of  facts, 
and  sustained,  exceptions  were  reserved,  and  this  appeal 
was  prosecuted,  and  such  ruling  assigned  as  error.  The  er- 
ror assigned  presents  the  question  as  to  the  validity  of  the 
statute  upon  which  such  action  is  based.  Section  1  of 
the  statute,  approved  March  9,  1889,  reads  as  follows : 
"That  every  corporation,  company  or  person  operating  a 
railroad  within  this  State  shall,  immediately  after  taking 
effect  of  this,  act,  cause  to  be  placed  in  a  conspicuous 
place  in  each  passenger  depot  of  such  company  erected  at 
any  station  in  this  State,  at  which  there  is  a  telegraph 
office,  a  blackboard  at  least  three  feet  long  and  two  feet 
wide,  upon  which  such  company  or  person  shall  cause  to 
be  written,  at  least  twenty  minutes  before  the  schedule 
time  for  the  arrival  of  each  passenger  train  stopping  upon 
such  route  at  such  station,  the  fact  whether  such  train  is 
on  schedule  time  or  not,  and  if  late,  how  much."  Sec- 
tion 2  provides  "  That  for  such  violation  of  the  provision 
of  this  act,  in  failing  to  report  or  in  making  a  false  report, 
such  corporation,  company  or  person  so  neglecting  or  re- 
fusing to  comply  with  the  provisions  of  this  act  shall 
forfeit  and  pay  the  sum  of  twenty-five  dollars,  to  be  re- 
covered in  a  civil  action  to  be  prosecuted  by  the  prose- 
cuting attorney  of  the  county  in  which  the  neglect  or 
refusal  occurs,  in  the  name  of  the  State  of  Indiana,  one- 
half  of  which  shall  go  to  said  prosecuting  attorney  and 
the  remainder  shall  be  paid  over  to  the  county  in  which 


72  SUPREME  COURT  OF  INDIANA, 

■ —        ' 

The  State  v.  The  Indiana  and  Illinois  Southern  Railroad  Co. 

such  proceedings  are  had,  and  shall  be  a  part  of  the  com- 
mon school  fund." 

Numerous  objections  are  urged  to  the  validity  of  this- 
statute. 

Some  criticism  is  made  in  regard  to  the  wording  of  the 
statute,  in  that  it  is  indefinite  and  inoperative,  for  the 
reason  that  it  provides  that  a  "corporation,  company  or 
person  "  operating  a  railroad  shall  place  in  the  passenger 
depot  of  such  "  company  "  a  blackboard  upon  which  such 
"company  or  person"  shall  cause  to  be  written,  etc.  It 
is  contended  that  as  it  is  a  penal  statute  it  must  receive  a 
strict  construction,  and  that  nothing  can  be  supplied  as 
intended  by  the  Legislature  to  determine  its  meaning,  andr 
therefore,  the  statute  does  not  apply  to  corporations  for 
the  reason  that  the  word  corporation  is  omitted,  the  stat- 
ute providing  that  blackboards  shall  be  placed  in  the 
company's  office,  and  that  the  company  or  person  shall 
cause  to  be  written  upon  the  board.  The  further  objec- 
tion is  made  that  the  statute  provides  that  the  blackboard 
shall  be  placed  in  each  passenger  depot  located  at  any 
station  at  which  there  is  a  telegraph  office,  and  that  a 
passenger  depot  is  commonly  understood  to  be  a  house 
for  the  accommodation  of  passengers,  while  a  station  is  a 
place  such  as  a  city,  town  and  intermediate  way  stations 
where  trains  stop,  so  that  if  there  is  a  telegraph  office  in 
the  city  or  town  where  the  railroad  company  has  a  passen- 
ger depot,  no  difference  to  whom  the  telegraph  line  belongs, 
or  by  whom  operated,  or  whether  it  has  any  connection 
with  the  operation  of  the  railroad  or  not,  yet  at  each  passen- 
ger depot  within  such  city  or  town  there  must  be  placed  a 
blackboard,  upon  which  shall  be  written  the  fact  whether 
the  trains  are  on  time,  and  if  late,  how  much.  It  is  true 
that  penal  statutes,  as  a  rule,  are  to  receive  a  strict  con- 
struction, but  this  rule  is  not  violated  by  adopting  the 
sense  of  the  words  which  best  harmonize  with  the  object 
and  intent  of  the  Legislature,  and  the  whole  context  of 
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the  statute  must  be  construed  together.  Courts  are  to 
take  a  common-sense  view  of  the  statute  as  a  whole,  and 
if  by  so  doing  and  giving  to  the  words  used  a  reasonable 
construction,  the  object  of  the  Legislature  can  be  defi- 
nitely ascertained  and  carried  out,  the  statute  must  be 
upheld,  if  not  it  must  fall.  See  State  v.  Hirsch,  24  N.  E. 
Bep.  1062. 

The  draftsman  was  careless  in  the  use  of  language  in 
constructing  this  statute.  It  might  have  been  framed  so 
as  to  have  avoided  the  criticism  urged,  but  we  think  the 
intent  and  object  of  the  Legislature  is  clear  and  certain, 
notwithstanding  it  is  awkwardly  expressed. 

It  is  manifest  and  certain  that  it  was  intended  to  re- 
quire all  persons,  whether  natural  or  artificial,  who  were 
engaged  in  operating  a  railroad  in  this  State  to  put  up  in 
a  conspicuous  place  at  each  passenger  depot  provided  for 
the  use  of  passengers  traveling  upon  such  railroad,  in 
connection  with  which  depot  there  was  a  telegraph  office, 
a  blackboard,  and  to  enter  upon  such  blackboard  at  least 
twenty  minutes  before  the  schedule  time  for  the  arrival  of 
•each  train  the  fact  whether  such  train  is  on  time  or  not, 
and  if  late,  how  much.  By  "passenger  depot"  was  not 
meant  merely  the  station-house  built  for  the  accommoda- 
tion of  passengers,  but  the  grounds  prepared  and  used  as 
depot  grounds  for  the  benefit  of  persons  traveling  upon 
the  particular  railroad,  and  used  by  the  company,  at  such 
point,  in  operating  it  as  a  common  carrier  of  passengers. 

It  is  evident  that  it  was  intended  that  a  board  should 
be  put  up  at  every  station  where  the  train  was  stopped, 
if  there  was  a  telegraph  office  at  such  point,  at  which  of- 
fice was  received  information  as  to  the  time  of  the  arrival 
of  trains  at  such  stopping  place,  and  it  is  equally  certain 
that  it  was  not  intended  to  require  such  notices  written 
if  there  was  not  a  telegraph  office  at  such  place,  which  re-' 
ceived  information  as  to  the  time  of  the  arrival  of  trains. 
It  is  not  essential  that  such  telegraph  office  should  be  in 
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the  house  built  for  passengers,  but  if  there  is  an  office  at 
such  stopping  place  operated  in  connection  with  the  rail- 
road, receiving  and  giving  information  as  to  the  time  of 
arrival  and  departure  of  trains  on  such  road,  there  would 
be  a  liability  for  failure  to  write  the  notice  required  by 
the  statute.  The  word  station,  as  used  in  the  statute,  is 
synonymous  with  the  word  passenger-depot,  meaning 
the  place — the  grounds  and  the  buildings — prepared  for 
and  used  by  the  traveling  public  at  such  point  in  waiting 
for,  taking  and  leaving  the  trains,  and  by  the  company  in 
operating  the  road  at  that  point.  As  to  just  what  consti- 
tutes a  passenger  depot  or  a  station  at  a  particular  place 
is  a  question  of  fact. 

It  is  next  contended  that  section  2  only  provides  a  pen- 
alty for  failing  to  report,  or  in  making  a  false  report  as  to 
whether  a  train  is  on  time,  or  if  late,  how  much,  and  that 
no  penalty  can  be  incurred  until  a  blackboard  is  put  up 
on  which  to  note  the  fact  as  to  whether  the  trains  are  on 
time  or  late,  and  if  late,  how  much.  We  can  not  concur 
in  this  interpretation  of  the  statute.  The  plain  and  evi- 
dent intention  of  the  statute  is  that  the  object  sought  is 
to  require  the  noting  of  the  fact  as  to  whether  trains  are 
on  time  or  not,  and  if  late,  how  much,  and  the  putting  up 
of  blackboards  is  a  mere  incident.  Section  2178,  R.  S. 
1881,  provides  a  penalty  for  failing  to  sound  the  engine 
whistle  upon  approaching  a  road  crossing,  at  a  distance  of 
not  more  than  one  hundred  nor  less  than  eighty  rods  from 
such  crossing ;  and  section  4020  makes  it  the  duty  of  rail- 
road companies  to  have  attached  to  such  engine  a  whistle 
and  bell.  We  do  not  think  that  the  penalty  in  section 
2178  could  be  avoided  by  a  failure  to  comply  with  section 
4020  in  providing  a  whistle  and  bell  for  each  engine,  and 
yet,  if  the  contention  of  counsel  for  the  appellees  be  cor- 
rect, railroad  companies  might,  with  impunity,  run  en- 
gines without  any  whistle  or  bell  attached,  and  the  persons 
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in  charge  of  the  engines  would  not  be  liable  to  the  penalty 
prescribed  for  failure  to  sound  them. 

Section  4020,  as  originally  passed,  Acts  of  1879,  p.  173, 
made  it  the  duty  of  railroad  companies  to  have  attached 
to  each  and  every  locomotive  engine  a  whistle,  and  made 
it  the  duty  of  the  engineer,  or  other  person  in  charge  of 
an  engine,  on  approaching  a  road  crossing,  to  sound  the 
whistle  at  a  distance  of  not  more  than  one  hundred  nor 
less  than  eighty  rods,  and  to  continue  to  sound  it  until  the 
engine  passed  the  crossing.  Section  2  of  the  act  provided 
a  penalty  of  not  less  than  $10  nor  more  than  $50  for  a  vi- 
olation of  the  provisions  of  section  1,  and  this  act  was 
held  to  be  constitutional  in  the  case  of  Pittsburgh,  etc.,  JR. 
W.  Co.  v.  Brown,  67  Ind.  45. 

Indeed,  to  hold  the  law  under  consideration  void,  on  the 
grounds  contended  for  by  counsel,  would  be  to  hold  that  a 
party  can  avoid  the  penalty  prescribed  by  the  statute  by 
a  failure  or  refusal  to  comply  with  a  duty  imposed  upon 
him  by  the  same  statute.  In  other  words,  the  law  makes 
it  the  duty  of  persons  operating  a  railroad  to  put  up 
blackboards  at  such  stations  where  there  is  a  telegraph 
office,  and  to  write  on  the  same  the  fact  as  to  whether  or 
not  each  train  is  on  time,  and  if  late,  how  much,  and  pre- 
scribes a  penalty  for  failure  to  note  on  the  board  the  fact 
as  to  whether  or  not  each  train  is  on  time,  etc.  The  con- 
tention is  that  the  penalty  can  be  avoided  by  a  refusal  or 
neglect  to  perform  the  duty  of  putting  up  the  blackboard, 
for  the  reason  that  this  duty  precedes  the  entering  of  the 
fact  as  to  the  time  of  the  trains.  We  do  not  think  a  party 
can  avoid  the  doing  of  an  act,  for  the  omission  of  which  a 
penalty  is  prescribed  by  statute,  by  a  failure  to  do  what  is 
necessary  to  be  done  in  performing  the  act.  If  the  act 
had  made  it  the  duty  of  all  persons  and  companies  oper- 
ating railroads  within  this  State  to  enter  upon  a  black- 
board in  a  conspicuous  place,  at  each  station  where  there 
was  a  telegraph  office,  twenty  minutes  before  the  sched- 
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ule  time  of  each  train,  the  fact  as  to  whether  or  not 
such  train  was  on  time,  and  if  late,  how  much,  and  pre- 
scribing a  penalty  for  omitting  to  make  such  entry,  the 
operators  of  railroads  would  have  been  compelled  to  have 
provided  the  means  of  carrying  out  the  law,  and  comply- 
ing with  its  provisions.  The  imposing  of  the  duty  to  do 
a  certain  thing  carries  with  it  the  doing  of  such  things  as 
are  necessary  to  perform  the  duty  commanded. 

The  statute,  by  making  it  the  duty  of  persons  or  com- 
panies operating  railroads  to  enter  the  fact  as  to  the  time 
of  the  arrival  of  trains  upon  a  blackboard  in  a  conspic- 
uous place  at  the  station,  imposes  upon  such  persons  the- 
necessity  and  burden  of  placing  blackboards  in  conspic- 
uous places,  for  they  could  not  make  such  entries  without 
doing  so,  unless  they  were  already  provided.  The  duty 
of  putting  up  blackboards  would  be  imposed  if  it  were 
not  specifically  stated  in  the  act.  It  is  suggested  that 
railroad  companies  might  be  compelled  by  mandate  to 
put  up  the  boards,  and  when  compelled  to  put  them  up, 
then  they  would  be  liable  for  the  penalty  for  a  failure  to 
enter  the  fact  required  on  the  boards.  If  the  theory  of 
counsel  is  correct,  this  would  not  avoid  the  objection  urged 
to  the  law,  for  if  the  argument  be  carried  to  its  legitimate 
length,  and  the  technical  and  strict  construction  contended 
for  placed  upon  the  statute,  it  requires  that  "  such  com- 
pany or  person  shall  cause  to  be  written,  at  least  twenty 
minutes  before  the  schedule  time  for  its  arrival,"  etc., "  the 
fact  whether  such  train  is  on  schedule  time,"  etc.,  and  if 
there  were  blackboards  up,  it  might  then  be  said  that  it 
required  chalk  or  some  other  like  substance  to  write  upon 
the  board,  and  there  is  no  provision  for  compelling  the 
company  to  provide  chalk  and  no  penalty  for  failure  to 
provide  it,  and  as  it  is  necessary  to  have  something  to 
write  with  before  you  can  write,  a  penalty  could  not  arise 
tor  failure  to  write,  unless  you  have  something  to  write 
with.     We  do  not  think  statutes  should  be  construed  by 
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such  a  technical  rule.  The  object  of  the  statute  is  to 
give  notice  to  the  traveling  public,  as  to  whether  or  not 
the  trains  are  on  schedule  time,  and  if  late,  how  much,  and 
for  this  purpose  it  makes  it  the  duty  of  the  company  to 
enter  the  fact  upon  a  blackboard  at  all  important  sta- 
tions, and  provides  a  penalty  for  failure  to  do  so,  and  it  is 
the  duty  of  railroad  corporations,  companies  and  persons 
operating  railroads  to  provide  the  necessary  means  to 
comply  with  the  law,  and  to  comply  with  it  to  avoid  the 
penalty  prescribed. 

It  is  suggested  that  the  statute  is  repugnant  to  the  Con- 
stitution, on  the  grounds  that  it  is  class  legislation,  and 
only  applies  to  stations  where  there  is  a  telegraph  office. 
The  law  applies  alike  to  all  persons  operating  railroads, 
and  to  the  same  class  of  stations,  and  is  uniform  in  its  ap- 
plication. It  does  not  designate  at  what  stations  the  com- 
pany shall  maintain  a  telegraph  office.  That  is  left  to  the 
discretion  of  the  companies  to  determine  at  what  points 
along  the  line  of  the  road  it  is  necessary  to  maintain  tel- 
egraph offices  to  properly  operate  the  road  and  transact 
the  business  of  the  company,  and  the  statute  does  not  im- 
pose on  the  companies  the  burden  of  maintaining  an  office 
at  points  not  necessary  for  the  purpose  of  properly  op- 
erating the  road,  but  does  impose  the  duty  on  the  compa- 
nies of  designating  the  fact  as  to  the  arrival  of  trains  at 
all  points  where  it  is  necessary,  and  where  they  do  main- 
tain a  telegraph  office  in  connection  with  the  road,  and 
this  duty  is  imposed  alike  on  all  companies  operating  rail- 
roads. The  court  judicially  knows  that  telegraph  lines 
are  maintained,  operated  and  used  in  connection  with 
railroads,  and  that  it  is  necessary  to  do  so  to  properly  op- 
erate a  railroad,  and  give  advice  as  to  the  time  of  running 
trains,  and  the  arrival  of  them  at  certain  points  along 
the  line,  and  in  directing  the  running  of  trains,  and 
transacting  the  business  of  the  road;  that  the  tel- 
egraph is  generally  used  and  is  necessary  in   connection 
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with  a  proper  system,  in  operating  a  railroad.  The  fact 
that  some  company  may  operate  a  line  of  road  by  tele- 
phone, or  some  other  means  of  communication,  does  not 
invalidate  the  law  on  account  of  class  legislation,  for  the 
legislature  has  not  seen  fit  or  deemed  it  necessary  to  re- 
quire the  duty  of  any  other  roads,  except  those  operated 
by  means  of  the  telegraph,  and  to  require  the  information 
noted  when  there  is  a  telegraph  office  at  their  station. 
All  roads  may  come  within  this  rule,  and  all  companies  or 
persons  that  do  operate  a  railroad  by  telegraphic  informa- 
tion, and  have  stations  at  which  there  is  a  telegraph  office 
maintained,  come  within  its  provisions.  We  do  not  think 
the  statute  subject  to  the  objections  urged,  that  it  is  class 
legislation.    Hancock  v.  Yaden,  121  Ind.  366  (374). 

It  is  further  contended  that  the  statute  is  in  conflict 
with  section  2,  article  8  of  the  Constitution,  providing 
that  the  common  school  fund  of  the  State  shall  consist  of, 
and  be  derived  from,  among  other  things,  "  the  fines  as- 
sessed for  breaches  of  the  penal  laws  of  the  State,  and  from 
all  forfeitures  which  may  accrue."  In  the  case  of  Burgh  v. 
State,  ex  rel.,  108  Ind.  132,  a  question  very  similar  to  this 
was  passed  upon  and  decided  adversely  to  the  contention 
of  counsel  for  the  appellee.  The  statute,  sec.  6339,  R.  S. 
1881,  provided  that,  "  If  any  person  or  corporation  shall 
give  a  false  or  fraudulent  list,  schedule,  or  statement  re- 
quired by  this  act ;  *  *  *  he  or  it  shall  be  liable  to  a 
penalty  of  not  less  than  fifty  dollars  nor  more  than  five 
thousand  dollars,  to  be  recovered  in  any  proper  form  of 
action  in  the  name  of  the  State  of  Indiana,  on  the  rela- 
tion of  the  prosecuting  attorney.  The  assessor  shall 
forthwith  notify  the  prosecuting  attorney  of  such  delin- 
quency or  offense,  and  he  shall  prosecute  such  offender  to 
final  judgment  and  execution;  and  such  fine,  when  col- 
lected, shall  be  paid  into  the  county  treasury  for  the  use 
of  the  county,  and  the  prosecuting  attorney  shall  receive 
ten  per  centum  commission  on  all  moneys  so  collected  and 
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paid  in,  and  a  docket  fee  of  ten  dollars,  to  be  taxed  and 
collected  with  costs  in  such  action,"  etc.,  and  it  was  con- 
tended that  this  section  was  in  violation  of  said  section  2, 
article  8,  supra.  The  court  in  that  case  says,  "  Section  2 
of  article  8  of  the  Constitution  provides  that  fines  assessed 
for  breaches  of  the  penal  laws  of  the  State  shall  go  into 
and  be  a  part  of  the  common  school  fund.  It  is  con- 
tended that  as  the  above  section  6339  requires  the  penalty 
therein  provided  to  be  paid  into  the  county  treasury  for 
the  use  of  the  county,  it  is  in  contravention  of  the  above 
constitutional  provision.  The  answer  is  that  the  consti- 
tutional provision  has  reference  to  fines  assessed  in  crimi- 
nal prosecutions,  and  the  penalty  provided  in  section  6339, 
supra,  is  not  a  fine  in  that  sense.  It  is  not  to  be  recovered 
by  a  criminal  prosecution,  but  by  a  civil  action.  At  one 
place  in  the  section  the  penalty  is  spoken  of  as  a  fine,  but 
the  whole  section  shows  that  it  is  not  a  fine  in  the  sense 
in  which  that  word  is  used  in  the  above  section  of  the 
Constitution."  There  is  no  difference  in  these  two  stat- 
utes, in  so  far  as  the  penalty  is  concerned  for  the  violation 
of  the  act.  Each  provides  a  penalty  collectible  in  the 
same  manner,  and  if  the  legislature  may  provide  that  it 
shall  go  into  the  county  treasury  for  the  use  of  the  county, 
it  may  provide  that  it  may  go  in  any  other  direction,  in  so 
far  as  this  provision  of  the  Constitution  is  concerned.  If 
the  Constitution  does  not  require  that  such  penalty  shall 
go  into  the  school  fund,  then  it  may  be  made  a  fund  for 
the  payment  for  services  of  public  officers.  It  is  urged 
that  such  provision  prevents  a  due  process  of  law,  in  that 
it  gives  to  the  prosecuting  attorney,  the  officer  of  the 
State,  charged  with  the  prosecution  of  the  action,  an  in- 
terest in  the  amount  recovered.  We  do  not  think  this 
objection  tenable.  It  has  been  the  long  established  sys- 
tem in  this  State  for  the  prosecuting  attorneys  to  secure 
a  fee  taxed  against  and  recovered  from  the  defendant  in 
criminal  prosecutions,  and  his  fee  depends  upon  the  sue- 


80  SUPREME  COURT  OF  INDIANA, 

The  State  v.  The  Indiana  and  Illinois  Southern  Railroad  Co. 

cess  of  the  prosecution.  He  is,  likewise,  allowed  a  com- 
mission for  the  collection  of  forfeited  recognizances.  There 
can  be  no  difference  as  regards  the  effect  upon  the  officer, 
whether  he  receives  a  fee  to  be  taxed  against  and  recov- 
ered from  the  defendant,  which  depends  upon  the  success- 
ful prosecution  of  the  action,  and  allowing  him  a  certain 
per  cent.,  or  a  certain  portion  of  the  amount  recovered  as 
a  compensation  for  his  services.  As  to  whether  it  is  good 
policy  to  do  either  or  not  is  a  matter  with  the  Legislature. 
They  have  the  right,  as  we  think,  to  do  either. 

It  is  further  contended  that  but  one  penalty  can  be  re- 
covered for  the  violation  of  the  act.  It  seems  to  us  that 
the  statute  is  clear  upon  this*  subject.  It  provides  "  that 
for  each  violation  of  the  act,  in  failing  to  report  or  in 
making  a  false  report,  such  corporation,  company  or 
person  so  neglecting  or  refusing  to  comply  with  the  pro- 
visions of  this  act  shall  forfeit  and  pay  the  sum  of  twenty- 
five  dollars,"  etc.  The  first  section  makes  it  the  duty  of 
persons  operating  a  railroad,  twenty  minutes  before  the 
schedule  time  for  each  passenger  train  stopping  at  a  sta- 
tion where  there  is  a  telegraph  office,  to  write  the  fact  as 
to  whether  6uch  train  is  on  time  or  not,  and  if  late,  how 
much.  This  creates  a  duty  to  note  the  fact  in  regard  to 
each  train  stopping  at  such  station,  and  the  second  sec- 
tion creates  a  forfeiture  for  failing  to  note  the  fact  as  to 
any  passenger  train  stopping  at  such  station ;  also  creates 
a  forfeiture  for  making  a  false  report  as  to  how  much  the 
train  is  late.  Of  course,  if  there  is  a  failure  to  make  any 
entry,  there  would  be  but  one  forfeiture  as  to  such  train, 
or  if  there  is  a  false  entry,  there  would  be  but  one  forfeit- 
ure as  to  such  train.  There  can  only  be  one  forfeiture  as 
to  one  train  at  a  particular  station  during  one  trip,  and 
that  may  be  either  for  a  failure  to  make  the  entry,  or  for 
making  a  false  entry,  whichever  may  be  the  fact. 

There  is  a  further  objection  urged  to  the  law,  which  is 
that  the  statute  is  void  because  it  assumes  to  regulate  in- 
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terstate  commerce.  This  objection  is  stated  by  one  of  the 
learned  counsel  for  the  appellee  as  follows :  "  It  applies, 
in  express  terms,  to  every  corporation,  company  or  person 
operating  a  railroad  in  this  State.  It  imposes  penalties 
for  the  failure  to  give  information  when  the  same  can 
only  be  obtained  by  the  action  of  telegraph  companies 
over  whom  such  corporations  engaged  in  interstate  com- 
merce have  no  control."  The  construction  we  have  hereto- 
fore, in  this  opinion,  given  the  statute,  in  so  far  as  it  refers 
to  receiving  information  from  a  telegraph  company  over 
which  the  company  have  no  control,  avoids  the  objection 
urged.  The  statute  was  not  intended  to  require  the  en- 
try upon  a  blackboard  where  there  was  no  telegraph  oper- 
ated in  connection  with  the  railroad,  but  at  stations  where 
there  was  a  telegraph  office  in  connection  with  the  rail- 
road, furnishing  such  information  as  the  railroad  company 
might  desire  in  connection  with  the  operation  of  the, road. 
While  the  statute  deals  with  persons  and  corporations  en- 
gaged in  interstate  commerce,  yet  we  think  that  the  statute 
is  a  proper  police  regulation  which  in  no  way  interferes 
with  interstate  commerce,  and  is  a  regulation  which  is  in 
no  way  sought  to  be  exercised  by  the  United  States,  and, 
hence,  is  within  the  power  of  the  Legislature  of  the  State 
to  enact.  It  simply  imposes  on  the  company  or  person 
operating  a  railroad  the  burden  of  ascertaining  in  advance 
of  the  arrival  of  a  train  at  a  particular  station,  the  time 
when  it  will  arrive  and  note  it  upon  a  blackboard  for  the 
benefit  of  the  public.  This  is  required  to  be  done  when 
the  company  or  person  possesses  the  information,  and  has 
the  means  within  its  power  to  convey  such  information  to 
the  point  where  it  is  to  be  noted.  It  is  information  pos- 
sessed by  the  company  itself,  and  requires  only  the  com- 
mand of  the  master  to  note  it.  The  company  or  person 
operates  the  whole  line  of  road.  It  is  present  at  every 
point  along  the  line  by  its  officers  and  servants.  It  knows 
Vol.  133.— 6. 
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at  all  times  where  its  trains  are  and  what  time  they  are 
scheduled  to  make,  and  this  statute  calls  upon  them  to 
note  the  facts  designated  upon  blackboards,  at  certain  sta- 
tions, in  advance  of  their  arrival.  The  statute  simply 
commands  the  company  to  enter  at  stations  in  this  State 
the  information  which  it  has,  and  which  it  has  the  power 
of  communicating  to  that  particular  point  or  station. 
Counsel  cite,  in  support  of  their  position,  the  case  ot 
State,  ex  rel.,  v.  Woodruff  etc.  Co.,  114  Ind.  155,  and  quote 
from  the  opinion  language  holding  that  in  matters  of 
commerce  between  the  States,  the  power  of  the  Federal 
government  is  exclusive  and  supreme. 

Counsel  thus  state  the  proposition,  that  "  this  act  im- 
poses penalties  on  corporations  engaged  in  interstate  com- 
merce for  failure  of  telegraph  companies  to  send  telegrams 
from  other  States,"  and  counsel,  in  support  of  this  posi- 
tion, quote  from  the  decision  of  the  United  States 
Supreme  Court,  in  the  case  of  the  Western  Union  Tel.  Co. 
v.  Pendleton,  7  Supreme  Court  Reporter,  1128,  involving 
the  validity  of  a  statute  of  this  State,  making  telegraph 
companies  liable  for  failure  to  deliver  messages,  in  which 
opinion  the  court  says:  "In  these  cases  the  supreme 
authority  of  Congress  over  the  subject  of  commerce  by 
the  telegraph  with  foreign  countries  or  among  the  States 
is  affirmed  whenever  that  body  chooses  to  exert  its  power ; 
and  it  is  also  held  that  the  States  can  impose  no  impedi- 
ments to  the  freedom  of  that  commerce,"  and  in  that  case 
the  court  further  holds  that  "Whatever  authority  the 
States  may  possess  over  the  transmission  and  delivery  of 
messages  by  telegraph  companies  within  her  limits  it  does 
not  extend  to  the  delivery  of  messages  in  other  States." 

To  the  doctrine  enunciated  in  these  decisions,  while  we 
think  it  must  be  conceded  that  some  of  the  language  used 
carries  it  to  the  border  line,  yet  we  readily  yield  our  assent 
to  it,  but  the  cases  referred  to  enunciated  and  applied  the 
principles  laid  down  in  cases  where  it  involved  the  rights 
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of  the  companies,  as  exercised  in  the  discharge  of  their 
duties  while  engaged  in  interstate  commerce,  or  where  the 
State  sought  to  impose  a  penalty  or  tax  operating  as  an 
impediment  to  the  freedom  of  commerce,  while  in  this 
case  no  such  thing  is  sought  to  be  done.  This  statute  is 
but  a  police  regulation  within  this  State.  The  fact  that 
the  company  or  person  required  to  carry  it  out  and  com- 
ply with  the  statute  are  required  to  bring  into  use  knowl- 
edge which  they  possess  or  is  possessed  by  other  servants 
situate  in  another  State  does  not,  as  we  think,  impose  any 
restrictions  to  the  freedom  of  commerce.  Indeed,  the 
communication  of  the  information  possessed  by  the  ser- 
vants of  the  company  at  one  point  on  the  line  of  the  road 
to  those  at  another  point  on  the  line  can  not  in  itself  be 
termed  commerce  in  the  strict  sense  of  the  word.  "  Com- 
merce," says  Webster,  is  "the  exchange  or  buying  and 
selling  of  commodities ;  especially  the  exchange  of  mer- 
chandise on  a  large  scale  between  different  places  or  com- 
munities ;  extended  trade  or  traffic ;"  and  it  is  defined  in 
the  Century  Dictionary  as  "Interchange  of  goods,  mer- 
chandise or  property  of  any  kind;  trade;  traffic;  used 
more  especially  of  trade  on  a  large  scale,  carried  on  by 
transportation  of  merchandise  between  different  countries, 
or  between  different  parts  of  the  same  country,  distin- 
guished as*foreign  commerce  and  internal  commerce ;  as 
the  commerce  between  Great  Britain  and  the  United 
States,  or  between  New  York  and  Boston ;  to  be  engaged 
in  commerce."  And  when  existing  or  taking  place  be- 
tween different  States,  or  persons  in  different  States,  it  is 
termed  interstate  commerce.  One  can  not  trade  or  traffic 
or  buy  and  sell  with  himself,  though  he  acts  by  or  through 
his  agent  or  servant,  for  their  acts  are  all  his  acts  and  all 
result  to  his  benefit.  One  is  not  engaged  in  commerce  by 
passing  an  article  of  merchandise  from  one  of  his  hands 
to  the  other,  or  by  having  one  of  his  servants  pass  it  to 
another,  although  it  cross  the  line  between  two  States  in 
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the  transit,  though  he  may  use  the  same  hands  and  the 
same  servants  in  the  business  of  interstate  commerce. 
Railroad  companies  are  engaged  in  interstate  commerce, 
because  their  railroads  are  used  for  transportation  and 
conducting  interstate  commerce.  Telegraph  companies, 
are  held  to  be  engaged  in  interstate  commerce,  as  they 
convey  information  from  citizens  of  one  State  to  those  of 
another.  The  railroad  company  and  the  telegraph  com- 
pany each  occupy  contract  relations  with  other  par- 
ties in  the  transportation  of  articles  of  merchandise  and 
information  or  news.  One  may  possess  a  letter  or  other 
writing,  deposited  with  his  agent  in  another  State,  which 
may  contain  information  which  it  is  important  for  him  to 
know  in  order  to  intelligently  do  an  act  or  perform  a  pub- 
lic duty  in  this  State.  In  such  case,  we  think  it  can  not 
be  said  that  he  is  engaged  in  commerce,  or  in  interstate 
commerce,  if  he  go  and  get  the  letter  and  bring  it  to  this. 
State,  and  avail  himself  of  the  information,  and  how  can 
it  be  different  in  this  respect  if  he  direct  his  agent  to 
bring  the  writing  to  hini ;  nor  is  it  interstate  commerce  in 
the  discharge  of  the  duties  of  the  master  whose  one  ser- 
vant conveys  the  information  he  possesses,  which  belongs 
to  the  master,  to  the  other  servant,  even  though  it  be  con- 
veyed through  a  third  servant,  whether  it  be  a  person  or 
a  telegraph  company  who  act  as  the  servant  of  the  mas- 
ter, in  conveying  the  information.  As  we  have  said,  the 
statute  is  but  a  regulation  for  the  benefit  of  the  public. 
It  is  held  that  parties  in  crossing  the  track  of  the  railroad 
company  must  avail  themselves  of  such  knowledge  as 
they  possess  in  regard  to  the  time  of  the  running  of  trains 
upon  the  road.  A  party  knowing  a  train  was  due  at  a 
time  he  is  about  to  cross  a  track  should  use  care  to  avoid 
injury.  So  this  information  to  be  noted  on  blackboards 
is  as  well  for  the  persons  having  business  across  or  about 
the  railroad  as  for  those  who  are  traveling  upon  its  trains. 
If  it  can  be  said  that  this  legislation  is  repugnant  to  the 
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Constitution,  by  reason  of  the  fact  that  the  information  to 
be  noted  must  be  received  from  an  agent  in  another  State, 
through  the  agency  of  a  telegraph  company  engaged  in 
interstate  commerce,  so  would  legislation  requiring  sig- 
nals to  be  given  or  watchmen  to  be  kept  at  certain  points 
upon  the  railroad,  in  case  the  superintendent,  who  gave 
instructions  as  to  the  running  of  trains  and  the  manner 
in  which  they  were  to  be  run,  resided  in  another  State,  and 
the  direction  to  the  agents  or  servants  operating  the  road 
in  this  State  must  be  communicated  to  them  by  means  of 
the  telegraph.  In  Smith  v.  Alabama,  124  U.  8.  465,  in 
speaking  of  the  validity  of  State  legislation  relating  to 
railroads,  it  is  said :  "  The  width  of  the  gauge,  the  char- 
acter of  the  grades,  the  mode  of  crossing  streams  by  cul- 
verts and  bridges,  the  kind  of  cuts  and  tunnels,  the  mode 
of  crossing  other  highways,  the  placing  of  watchmen  and 
signals  at  points  of  special  danger,  the  rate  of  speed  at 
stations  and  through  villages,  towns,  and  cities,  are  all 
matters  naturally  and  peculiarly  within  the  provisions  of 
that  law  from  the  authority  of  which  these  modern  high- 
ways of  commerce  derive  their  existence.  The  rules  pre- 
scribed for  their  construction  and  for  their  management 
and  operation,  designed  to  protect  persons  and  property 
otherwise  endangered  by  their  use,  are  strictly  within  the 
limits  of  the  local  law.  They  are  not  per  se  regulations 
of  commerce;  it  is  only  when  they  operate  as  such  in  the 
circumstances  of  their  application,  and  conflict  with  the 
expressed  or  presumed  will  of  Congress  exerted  on  the 
same  subject,  that  they  can  be  required  to  give  way  to 
the  supreme  authority  of  the  Constitution." 

While  this  statute  may  be  on  the  border  of  legislative 
authority,  yet  we  do  not  think  it  attempts  to  regulate  in- 
terstate commerce  or  to  interfere  with  it,  nor  that  it  places 
any  impediments  to  the  freedom  of  commerce  so  as  to 
render  it  invalid. 


86 


SUPREME  COURT  OF  INDIANA, 


Mayfield  v.  Sears  et  al. 


We  have  considered  and  passed  upon  all  the  material 
questions  discussed  in  the  case. 

While  the  statute  is  clumsily  worded,  yet  we  think  its 
meaning  and  object  is  clearly  apparent,  and  not  subject  to 
the  objections  urged  against  it. 

It  is  suggested  that  the  blackboards  should  be  put  up 
immediately  after  the  taking  effect  of  the  act,  and  that 
some  of  the  violations  are  alleged  to  have  occurred  upon 
the  day  the  act  took  effect,  and  there  was  no  opportunity 
given  to  comply  with  the  law.  This  is  not  an  objection 
to  the  law.  Possibly,  persons  would  have  a  reasonable 
time  to  comply  with  the  act  in  this  respect  by  putting  up 
boards  after  it  went  into  effect,  but  we  do  not  intimate  our 
opinion  upon  this  question,  as  it  is  not  before  us. 

No  objection  is  urged  to  the  averments  of  the  com- 
plaint. 

The  conclusions  we  have  reached  being  adverse  to  the 
rulings  of  the  Circuit  Court,  the  judgment  must  be  re- 
versed. 

Judgment  reversed  with  costs,  with  instructions  to  over- 
rule the  demurrer  to  the  complaint. 

Filed  December  18,  1892. 
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Mayfield  v.  Sears  et  al. 

Patent-Right.  —  Statute  Construed.  — Authentication.  —  Meaning  of.  —  Filing 
Copy  with  Clerk. — In  an  action  to  enforce  the  collection  of  a  promissory 
note,  and  to  foreclose  a  mortgage  executed  by  the  defendant  to  the  plaint- 
iff for  a  patent-right,  the  defendant  answered  that  the  transaction  was 
unlawful,  and  the  contract  non-enforceable,  because  of  the  failure  of  the 
vendor  of  the  patent-right  to  comply  with  section  6054,  R.  S.  1881,  by 
filing  a  "duly  authenticated"  copy  of  the  letters-patent  in  the  clerk's 


NOVEMBER  TERM,  1892.  87 

Mayfield  v.  Sears  et  aL 

-■ 

office.  Before  the  execution  of  the  note  and  mortgage  in  question,  the 
plaintiff  filed  with  the  clerk  what  purported  to  be  a  copy  of  the  letters- 
patent,  which  was  only  authenticated  by  the  affidavit  of  the  vendor. 

Held,  that  the  authentication  required  by  the  statute  is,  apart  from  the  af- 
fidavit, such  official  certificate  and  attestation  as  would  render  the  letters- 
patent  admissible  in  evidence. 

Held,  also,  that  the  contract  was  not  enforceable,  because  a  properly  authen- 
ticated copy  of  the  letters-patent  was  not  filed  with  the  clerk  before  the 
contract  was  executed. 

From  the  Floyd  Circuit  Court. 

C.  L.  Jewett  and  H.  E.  Jewett,  for  appellant. 

A.  Dowling,  for  appellees. 

McBridb,  J. — A  decision  of  the  only  material  question 
in  this  case  involves  a  constructiotf  of  section  6054,  R.  S. 
1881,  which  is  as  follows : 

"  It  shall  be  unlawful  for  any  person  to  sell  or  barter,  or 
to  offer  to  sell  or  barter,  any  patent  right,  or  any  right 
which  such  person  shall  allege  to  be  a  patent  right,  in  any 
county  within  this  State,  without  first  filing  with  the  clerk 
of  the  court  of  such  county  copies  of  the  letters-patent, 
duly  authenticated,  and,  at  the  same  time,  swearing  or 
affirming  to  an  affidavit,  before  such  clerk,  that  such  let- 
ters-patent are  genuine,  and  have  not  been  revoked  or 
annulled,  and  that  he  has  full  authority  to  sell  or  barter 
the  right  so  patented ;  which  affidavit  shall  also  set  forth 
his  name,  age,  occupation,  and  residence,  and,  if  an  agent, 
the  name,  occupation  and  residence  of  his  principal.  A 
copy  of  this  affidavit  shall  be  filed  in  the  office  of  said 
clerk,  and  said  clerk  shall  give  a  copy  of  said  affidavit  to 
the  applicant,  who  shall  exhibit  the  same  to  any  person, 
on  demand." 

The  case  at  bar  was  a  suit  to  collect  a  promissory  note 
and  to  foreclose  a  mortgage  executed  by  the  appellee  to 
the  appellant  for  a  patent  right.  Defense,  that  the  trans- 
action was  unlawful  and  the  contract  non-enforceable  be- 
cause of  the  failure  of  the  vendor  of  the  patent  right  to 
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comply  with  the  section  of  statute  above  quoted,  by  filing 
a  "  duly  authenticated  "  copy  of  the  letters  patent  in  the 
clerk's  office. 

There  seems  to  be  no  controversy  over  the  facts.  The 
vendor,  before  the  execution  of  the  note  and  mortgage, 
did  file,  in  the  office  of  the  clerk  of  the  proper  county, 
what  purports  to  be  a  copy  of  the  letters-patent.  The 
only  authentication  to  the  copy  was  an  affidavit  by  the 
vendor  as  required  by  the  statute.  The  affidavit  is  as  full 
and  precise  as  the  statute  requires.  The  appellant  con- 
tends that  this  made  it  an  authenticated  copy,  within  the 
meaning  of  the  statute. 

The  authentication  of  a  written  instrument  is  such 
official  attestation  as  will  render  it  legally  admissible  in 
evidence.  Am.  and  Eng.  Encyclopaedia  of  Law,  vol.  1, 
1020;  Burrill's  Law  Dictionary,  Bouvier's  Law  Dictionary, 
Rapalje  &  Lawrence  Law  Dictionary,  Century  Dictionary. 

A  copy  of  letters-patent  is,  therefore,  duly  authenticated 
only  when  it  bears  such  official  attestation  as  will  render 
it  legally  admissible  in  evidence. 

It  will  hardly  be  contended  that  the  affidavit  of  the 
vendor  of  a  patent  right,  that  his  letters-patent  are  gen- 
uine, that  they  have  not  been  revoked  or  annulled,  and 
that  he  has  full  authority  to  sell  or  barter  the  right,  is 
such  attestation  as  would  justify  the  admission  of  a  copy 
of  the  letters  in  evidence. 

Section  892,  U.  S.  Revised  Statutes,  1878,  provides  that 
"  Written  or  printed  copies  of  any  records,  books,  papers, 
or  drawings  belonging  to  the  patent-office,  and  of  letters- 
patent,  authenticated  by  the  seal  and  certified  by  the 
commissioner  or  acting  commissioner  thereof,  shall  be 
evidence  in  all  cases  wherein  originals  could  be  evidence." 

In  our  opinion  this  is  the  method  of  authentication  con- 
templated by  the  statute;  and  that,  until  copies  of  letters 
patent  are  thus  authenticated, they  are  not  "duly  authen- 
ticated" within  the  legislative  meaning.     An  examination 
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of  the  statute  renders  it  apparent  that  the  legislature  con- 
templated an  authentication  separate  and  apart  from  the 
affidavit  of  the  vendor.  This  accords  with  the  conclusion 
reached  by  the  Floyd  Circuit  Court,  and  the  judgment  of 
that  court  is  therefore  affirmed. 

Filed  December  15,  1892. 


No.  15,436. 

The  Board  op  Commissioners  of  Carroll  County  et  al. 

v.  Justice  et  al. 

Gravel  Road. — Free. — Inducements  to  Sign  Petition.— Injury  from. — Bern- 
edy. —  When  Precluded. — Where  a  free  gravel  road  is  sought  to  be  estab- 
lished, and  inducements  are  held  out  by  certain  petitioners  to  influence 
others  to  sign  the  petition,  and  the  latter  are  harmed  by  such  induce- 
ments, they  should  seek  redress  by  objecting  to  the  sufficiency  of  the 
petition  before  it  is  passed  upon  by  the  board  of  commissioners,  and 
failing  to  do  so,  if  the  adjudication  was  effectual,  they  are  precluded  by 
the  judgment. 

Same. —  Preliminary  Survey  and  Report. — Bond  to  Secure  Costs. — Approval  of. — 
Ministerial  Act. — The  act  of  approving  a  bond  to  secure  the  expense  of  a 
preliminary  survey  and  report,  in  establishing  a  free  gravel  road,  is  a 
mere  ministerial  act,  and  the  fact  that  one  of  the  commissioners  acting 
in  such  approval  was  a  petitioner  and  interested  party  did  not  amount  to 
error. 

Same. — Judicial  Ad  of  Board. — Acting  Member  Disqualified. — Judgment 
Voidable. — Presumption  as  to  Notice. — Collateral  Attack. — The  action  of  a 
board  of  commissioners,  in  passing  upon  the  sufficiency  of  the  petition 
and  appointing  the  viewers  and  surveyor,  is  a  judicial  one,  and  the  par- 
ticipation of  a  commissioner  disqualified  by  interest  or  otherwise  makes 
the  judgment  voidable;  and  the  statute  having  provided  for  notice,  it 
will  be  presumed,  in  a  collateral  attack,  that  such  notice  has  been  given, 
and  an  opportunity  to  appeal  afforded  the  parties  adversely  affected,  and 
the  board  of  commissioners  having  acquired  jurisdiction  both  of  the  sub- 
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ject  matter  and  the  person,  the  proceedings  are  not  subject  to  a  collat- 
eral attack  by  injunction  or  otherwise.  If,  however,  there  was  no  pro- 
vision for  notice,  or  opportunity  given  to  appeal,  injunction  would  be 
the  proper  remedy. 
Judgment. — Action  to  Set  Aside. — Facts  Affecting  Such  Action. — When  an  ac- 
tion is  brought  to  declare  a  judgment  a  nullity,  the  fact  that  the  greater 
portion  of  the  members  of  the  court  were  disinterested,  and,  also,  that  a 
large  number  of  parties  litigant,  other  than  such  disqualified  judge  or 
judges,  were  interested  in  and  would  be  affected  by  such  judgment,  is 
not  without  weight. 

From  the  Carroll  Circuit  Court. 

W.  C.  Smith,  J.  H.  Gould  and  G.  JR.  Eldridge,  for  ap- 
pellants. 

D.  C.  Justice,  Q.  A.  Myers  and  J.  C.  Nelson,  for  appellees. 

Miller,  J. — This  action  was  brought  by  the  appellees, 
in  the  Carroll  Circuit  Court,  to  declare  void  the  proceed- 
ings of  the  board  of  commissioners  of  that  county  for  the 
establishment  of  a  free  gravel  road,  and  to  enjoin  the 
placing  of  assessments  against  their  lands  for  its  con- 
struction. 

The  improvement  sought  to  be  enjoined  was  being 
made  under  the  act  of  March  3, 1877.  (Section  5091,  et 
seq.,  R.  S.  1881.) 

The  complaint  proceeds  upon  two  grounds : 

First.  That  some  of  the  land  owners  who  signed  the 
petition  for  the  making  of  the  improvement  were  induced 
to  do  so  by  false  representations  and  false  promises  as  to 
the  amount  which  would  be  assessed  against  their  lands, 
and  by  promises  by  one  John  G.  Cornell  that  he  would 
pay  all  that  their  lands  were  assessed  above  a  fixed 
amount. 

Second.  That  the  proceedings  before  the  board  of 
county  commissioners  are  void,  because  John  G.  Cornell, 
one  of  the  county  commissioners,  was  one  of  the  petition- 
ers, owned  lands  within  two  miles  of  the  proposed  road, 
which  were  subject  to  assessment  for  its  construction, 
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and  was,  also,  related  by  blood  and  marriage  to  certain 
other  named  petitioners  and  interested  parties ;  and,  being 
so  disqualified,  acted  with  the  board  of  commissioners  in 
certain  proceedings  relating  to  the  making  of  the  im- 
provement. 

Taking  these  questions  in  their  order,  if  it  be  admitted 
that  the  appellees  were  harmed  by  the  inducements  held 
out  to  influence  other  land  ownera  to  eign  the  petition, 
they  should  have  made  the  objection  before  the  sufficiency 
of  the  petition  was  established  by  the  adjudication  of  the 
board  of  commissioners.  Not  having  done  so,  if  that  ad- 
judication was  effectual,  they  are  precluded  by  that  judg- 
ment. Osborn  v.  Sutton,  108  Ind.  443 ;  Million  v.  Board, 
etc.,  89  Ind.  5 ;  White  v.  Fleming,  114  Ind.  560 ;  Loesnitz 
v.  Seelinger,  127  Ind.  422. 

The  other  proposition  presents  a  question  of  more  diffi- 
culty. 

The  complaint  charges  that  Cornell  and  others  filed 
their  petition  with  the  auditor  of  the  county  for  the  con- 
struction of  the  gravel  road,  together  with  a  bond  pay- 
able to  the  board  of  commissioners,  by  which  they  agreed 
to  pay  the  costs  and  expenses  of  the  preliminary  survey 
and  report,  in  case  the  proposed  road  was  not  finally  or- 
dered by  the  board ;  that  at  the  June  term  of  the  commis- 
sioners' court  the  bond  was  accepted  and  approved,  Cor- 
nell acting  with  the  other  commissioners;  that  on  the 
succeeding  day  of  the  term,  Cornell  again  acting  with 
them,  the  board  of  commissioners  heard  proofs  upon  the 
petition,  and  made  findings  of  fact  thereon,  appointed 
three  viewers  and  an  engineer  to  view,  examine,  and  lay 
out  the  proposed  free  gravel  road,  to  make  assessments 
of  damages,  and  to  determine  upon  the  public  utility 
thereof,  and  to  ascertain  the  lands  which  were  liable  to  be 
assessed  for  the  improvements.  The  auditor  was  also  or- 
dered to  give  the  viewers  and  surveyor  notice  of  the  time 
and  place  fixed  for  their  meeting,  as  well  as  the  notice  re- 
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quired  by  publication  in  some  newspaper ;  that  afterwards 
the  viewers  and  surveyor  made  their  report,  and  the 
board  of  commissioners,  at  their  December  term,  Cornell 
being  absent  and  not  acting,  approved  the  report,  and 
made  an  order  declaring  the  improvement  to  be  of  public 
utility,  and  appointing  three  disinterested  freeholders  to 
make  an  assessment  upon  the  lands  for  the  amount  of  the 
estimated  cost  thereof;  that  afterwards  the  assessors 
made  their  report  to  the  county  auditor  who  gave  notice, 
by  publication,  of  the  time  when  the  commissioners 
would  meet  at  his  office  to  hear  the  same ;  that  on  the 
day  named  the  board  met,  Cornell  acting  with  them, 
heard  the  report,  confirmed  the  assessment,  and  ordered  it 
put  upon  the  duplicate  for  collection. 

Taking  up  the  questions  presented  by  the  action  of  the 
board  of  commissioners,  in  the  order  of  their  occurrence, 
we  find  that  the  first  action  complained  of  was  the  ap- 
proval of  the  bond  of  the  freeholders,  securing  the  ex- 
pense of  the  preliminary  survey  and  report.  The  condi- 
tion of  the  bond  being  fixed  by  statute,  and  no  action 
being  required  to  fix  the  amount  of  penalty,  nothing  re- 
mained to  be  determined  but  the  sufficiency  of  the 
obligors.  This  was  a  ministerial  act,  such  as  a  clerk  or 
sheriff,  possessing  no  judicial  functions,  may  perform. 
Grevory  v.  State,  94  Ind.  384;  Gulick  v.  New,  14  Ind.  93; 
Votaiv  v.  State,  12  Ind.  497;  State  v.  Winninger,  81  Ind.  51. 

While  it  would  have  been  proper  for  the  member  of 
the  board  of  commissioners,  interested  in  the  matter  be- 
fore them,  to  have  absented  himself  when  action  was 
taken  upon  the  approval  of  the  bond,  it  was  not  error*  to 
remain  and  act. 

The  next  action  taken  by  the  board  was  entertaining 
the  petition,  and  making  the  order  appointing  the  view- 
ers and  surveyor.  In  construing  this  section  5092,  this 
court,  in  Million  v.  Board,  etc.,  89  Ind.  5,  said : 

"  The  presentation  of  this  petition  called  into  exercise 
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the  jurisdiction  of  the  county  board,  and  required  the 
board  to  determine  the  question  of  the  sufficiency  of  the 
petition,  in  form  and  substance,  and  whether  or  not  such 
petition  was  signed  by  the  requisite  number  of  landhold- 
ers, whose  lands  would  be  assessed  for  the  cost  of  the  pro- 
posed improvement,  and  every  other  fact,  precedent  or 
concurrent,  necessary  to  the  granting  of  the  prayer  of 
the  petition."  To  the  same  (effect,  we  cite  Stoddard  v. 
Johnson,  75  Ind.  20 ;  McEneney  v.  Town  of  Sullivan,  125 
Ind.  407 ;  Loesnitz  v.  Seelinger,  supra. 

The  conclusion  seems  irresistible  that  action  of  the 
board  was  judicial,  and  not  merely  ministerial. 

The  maxim,  that  no  man  should  be  a  judge  in  his  own 
case,  is  so  well  established,  both  in  reason  and  by  author- 
ity, that  it  needs  neither  argument  nor  the  citation  of  ad- 
judged cases  in  its  support.  The  effect  to  be  given  an 
adjudication  rendered  by  a  disqualified  tribunal  is  another 
and  a  more  troublesome  question. 

A  judgment  rendered  by  a  court  where  the  judge  is 
disqualified  must,  necessarily,  be  either  void  or  voidable. 
If  void,  it  may  be  disregarded  and  treated  as  if  it  had 
never  been  rendered.  It  would  be  no  protection  to  offi- 
cers acting  under  it.  If,  on  the  contrary,  such  a  judg- 
ment is  not  void,  but  merely  voidable,  it  will  protect  per- 
sons lawfully  acting  under  it,  and  will  be  given  full  force 
and  effect  as  a  valid  and  subsisting  judgment,  until  re- 
versed or  set  aside  on  appeal,  or  other  appropriate  method 
of  direct  attack. 

The  decided  weight  of  authority  seems  to  establish  the 
proposition,  that,  at  common  law,  the  acts  of  a  disquali- 
fied judge  are  not  mere  nullities ;  they  are  liable  to  be 
avoided  or  reversed  on  proper  application,  but  can  not 
be  impeached  collaterally.  Dimes  v.  Grand  Junction  Ca- 
nal, 3  H.  L.  Cas.  759,  (785) ;  State  v.  Moses,  36  N.  J.  L. 
394;  Fowler  v.  Brooks,  64  N.  H.  423,  S.  C.  13  Atl.  Rep. 
417 ;  Trawick  v.  Trawick' s  AdmWs,  67  Ala.  271 ;  Moses  v. 
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Julian,  45  N.  H  52 ;  Rogers  v.  Felker,  77  Ga.  46 ;  Hine  v. 
Hussey,  45  Ala.  496,  (513.)  1  Black  on  Judgments,  section 
174 ;  Freeman  on  Judgments,  section  145 ;  Wells  on  Juris- 
diction, section  172. 

In  many  of  the  cases  cited  as  sustaining  the  proposi- 
tion that  judgments  rendered  by  a  disqualified  tribunal 
are  void,  it  will  be  found,  upon  examination,  that  the 
judgments  so  rendered  were  attacked  on  appeal,  and  the 
language  must  be  construed  as  applicable  to  the  case  be- 
fore the  court.  Peninsular  P.  W.  Co.  v.  Howard,  20  Mich. 
18;  Ghregory  v.  Cleveland  etc.  P.  jR.  Co.,  4  Ohio  St.  675. 
In  many  States  statutes  have  been  passed  which  prohibit 
judges  disqualified  by  interest  or  relationship  from  acting 
in  certain  cases.  Under  these  statutes,  it  has  usually 
been  held  that  judgments  rendered  in  contravention  of 
statute  are  not  simply  voidable,  but  void.  Black  on 
Judgments,  section  174,  and  cases  cited;  Templeton  v. 
Giddings,  12  S.  W.  Rep.  (Tex.)  851 ;  Freoert  v.  Swift, 19  Nev. 
363. 

We  do  not  hold  that  a  case  might  not  arise  where  a 
judgment  rendered  by  a  sole  judge  might  not  be  abso- 
lutely void ;  such,  for  instance,  as  one  granting  himself 
a  divorce  from  his  wife. 

While  it  has  been  held  that  if  incompetent  magis- 
trates or  judges  composing  a  court  sat  at  the  hearing,  a 
judgment  rendered  by  the  court  should  be  quashed  or  set 
aside.  Peninsular  P.  W.  Co.  v.  Howard,  supra;  Queen  v. 
Justices,  etc.,  6  Q.  B.  758.  We  are  of  the  opinion  that  in 
an  action  brought  to  declare  such  judgment  a  nullity, 
the  fact  that  the  major  portion  of  the  members  of  the 
court  were  disinterested  is  not  without  weight;  and,  also, 
the  fact  that  a  large  number  of  parties  litigant,  other  than 
such  disqualified  judge,  were  interested  in  and  would  be 
affected  by  such  judgment. 

It  will  be  presumed  in  a  collateral  attack,  such  as  this, 
and  especially  in  the  absence  of  an  averment  to  the  con- 


NOVEMBER  TERM,  1892.  95 

The  Board  of  Commissioners  oi  Carroll  County  et  al.  v.  Justice  et  cU. 

trary,  that  the  county  auditor  gave  the  notice  required  by 
section  5092,  R.  S.  1881.,  of  the  time  and  place  of  meeting 
of  the  viewers;  (White  v.  Fleming,  114  Ind.  560),  and  it 
appears  from  an  exhibit  of  the  complaint  that  the  notice 
required  by  section  5096,  R.  S.  1881,  was  given.  This 
gave  the  appellees,  and  all  other  land  owners  interested, 
an  opportunity  to  appeal  to  the  Circuit  court,  in  which 
the  proceedings  taken  before  the  board  of  commissioners 
might  have  been  reviewed  before  a  duly  constituted  and 
impartial  tribunal.  White  v.  Fleming,  supra;  Markley  v. 
Rudy,  115  Ind.  533;  Fleming  v.  Hight,  .101  Ind.  466; 
Wilkinson  v.  Lemasters,  122  Ind.  82 ;  Board,  etc.,  v.  Fallen, 
118  Ind.  158. 

If  no  provision  had  been  made  in  the  statute  for  notice 
to  the  land  owners  affected,  at  some  stage  of  the  proceed- 
ings, or  opportunity  given  by  appeal,  of  having  their 
causes  tried  by  a  duly  constituted  and  impartial  tribunal, 
the  remedy  by  injunction  would  doubtless  be  open  to  the 
appellees.  McEneney  v.  Town  of  Sullivan,  supra;  Bass  v. 
City  of  Ft.  Wayne,  121  Ind.  389 ;  Updegraff  v.  Palmer, 
107  Ind.  181 ;  Forsythe  v.  Kreuter,  100  Ind.  27.  In  Osborn 
v.  Sutton,  supra,  it  was  held  that  an  objection  to  the  com- 
petency of  an  assessment  committee  must  be  made  at  the 
time  the  committee  is  appointed,  or  within  a  reasonable 
time  thereafter. 

In  Bradley  v.  City  of  Frankfort,  99  Ind.  417,  a  commis- 
sioner to  assess  damages  to  property  affected  by  the  open- 
ing of  a  street  was  related  to  one  who  was  financially  in- 
terested in  having  it  opened  It  was  held  that  one  served 
with  notice  of  the  meeting  of  the  commissioners  before 
the  assessment  against  his  property,  and  of  the  incom- 
petency of  the  commissioner,  must  then  and  there  make 
the  objection,  or  it  will  be  deemed  waived. 

The  general  rule  to  be  deduced  from  these  and  similar 
cases  is  that  where  the  board  of  county  commissioners 
has  jurisdiction  of  the  subject  matter,  and  has  acquired 
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jurisdiction  of  the  person,  by  giving  the  required  notice, 
and  an  opportunity  by  appeal,  is  given  of  having  a  trial 
by  an  impartial  tribunal,  the  proceedings  are  not  subject 
to  a  collateral  attack  by  injunction  or  otherwise. 

This  being  a  joint  action  by  several  land  owners,  the 
complaint  is  not  aided  by  section  5102.  In  Stoddard  v. 
Johnson,  supra,  it  was  held  that  was  Only  applicable  to 
suits  brought  by  single  individuals,  or  by  individuals 
having  a  single  interest,  where  a  judgment  could  be  ren- 
dered "  without  affecting  the  rights  or  liabilities  of  other 
parties  in  interest." 

We  are  satisfied  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint. 

A  demurrer  was  sustained  to  an  answer  which  set  forth 
the  subsequent  proceedings  taken  by  the  board  in  relation 
to  this  improvement.  What  we  have  said  in  discussing 
the  ruling  of  the  court  on  the  demurrer  to  the  complaint 
renders  it  unnecessary  to  set  out  the  answer.  The  same 
principles  of  law  require  us  to  hold  that  the  court  erred 
in  sustaining  the  demurrer  to  the  answer. 

Judgment  reversed. 

Filed  April  22,  1892 ;  petition  for  a  rehearing  overruled  December  20r 
1892. 


No.  15,861. 

Scarry  v.  Lewis. 

Evidence. — Tax  Lien, — Certificate  of  Purchase, — Admission  in  Evidence  of, — 
Error  Cured, — An  action  to  quiet  title  was  brought  to  test  the  validity  of 
a  lien  claimed  by  the  defendant,  which  he  had  acquired  by  the  purchase 
of  certain  lots  sold  by  the  town  for  delinquent  municipal  taxes,  and  his 
purchase  was  evidenced  by  a  certificate  of  purchase  issued  by  the  town 
marshal.     The  defendant  offered  this  certificate  in  evidence,  which  was 
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admitted,  but  objected  to  because  the  certificate  did  not  state  that  the 
sale  was  made  atuhe  door  of  the  town  hall,  or  of  the  building  wherein 
the  board  of  trustees  of  the  town  held  their  meetings,  but  stated  that  it 
was  made  at  the  door  of  the  postoffice.  This  evidence  was  followed  by 
that  of  the  town  clerk,  who  testified  that  the  place  of  meeting  of  the 
town  board  was  in  the  second  story  of  the  postoffice  building,  over  the 
postoffice. 

Held,  that  the  objection,  if  true,  could  only  be  an  irregularity  affecting  the 
validity  of  the  sale,  and  could  not  operate  to  destroy  the  purchaser's 
lien  for  the  taxes,  and  was,  therefore,  insufficient ;  and  that  the  intro- 
duction of  the  clerk's  evidence  after  that  of  the  certificate  of  purchase 
cured  the  error,  if  any  was  committed,  in  introducing  the  certificate  in 
the  absence  of  explanatory  evidence. 

Same. —  Validity  of  Sale. — Tax  Deed  Prima  Facie  Evidence  of. — Proof  of  War- 
rani  of  Sale  not  a  Prerequisite. — A  deed  executed  by  a  town  marshal  for 
land  sold  at  a  tax  sale  ior  delinquent  municipal  taxes  is  prima  facie  evi- 
dence of  the  validity  of  the  sale,  and  is  admissible  in  evidence  without 
showing  that  there  was  a  warrant  properly  issued  for  the  sale  of  said 
lands. 

Same. —  Tax  Deed  Prima  Facie  Evidence  of  a  Lien. — AdmLnsidhs. — Onus  Pi-o- 
bandi. — The  introduction  of  a  tax  deed  in  evidence  makes  a  prima  facie 
case  of  the  existence  of  a  lien,  notwithstanding  an  admission  that  the 
proceedings,  upon  which  the  sale  was  based,  were  irregular  and  insuffi- 
cient to  convey  title ;  and  such  admission  would  not  place  upon  the  pur- 
chaser the  burden  of  proving  the  exact  steps  taken  in  relation  to  the 
making  of  the  sale. 

Taxes. — Lien  of  State. — Transfer  of  to  Purchaser. — S(de  Ineffectual  to  Convey 
Tille. — Effect  of  on  Lien. — A  sale  of  land  for  taxes  made  in  violation  of 
a  mandatory  statute  vests  in  the  purchaser  the  lien  of  the  State ;  and  if, 
therefore,  the  land  sold  was  subject  to  taxation,  and  the  taxes  had  not 
been  paid,  and  the  description  was  sufficient  to  identify  the  property, 
and  the  sale  was  made  by  authority  of  law,  the  sale  would  be  valid  to 
transfer  the  lien,  notwithstanding  there  were  omissions  and  irregulari- 
ties which  would  render  the  sale  invalid  to  convey  title. 

Same. — Irregularity  in  Preparing  Dupli&tfe,  and  in  Adoption  by  Board  of  Com- 
missioners.— Effect. — Where  a  town  board,  in  making  out  a  tax  assessment, 
and  delivering  it  to  the  county  auditor,  and  the  board  of  commissioners 
in  passing  upon  such  assessment,  do  not  strictly  comply  with  the  law, 
there  would  not  be  such  an  omission  as  would  render  the  action  abso- 
lutely void  as  being  without  authority  of  law. 

Estoppel.  —  Municipal  Corporation.  —  Addition  to. — Irregularity  in  Annexa- 
tion Proceedings. — Collateral  Attack. — Where  additions  have  been  made  to 
a  town,  and  the  town  has  exercised  control  over  such  additions  for  ten 
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or  fifteen  years,  expended  large  sums  of  money  in  improving  the  streets 
of  those  additions,  and  in  erecting  school  buildings  to  accommodate  the 
school  children  of  the  town,  including  such  additions;  and  where  the 
appellant  had  lived  in  one  of  the  additions  for  a  number  of  years,  and 
had  voted  in  the  town,  had  been  elected  and  held  offices  of  the  town, 
under  such  circumstances,  he  can  not  be  allowed  to  question  the  validity 
of  the  annexation  proceedings,  and  thereby  defeat  a  tax  lien  on  his 
lots  in  said  additions,  simply  because,  in  making  said  additions,  the 
strict  letter  of  the  law  had  not  been  complied  with ;  nor  are  such  objec- 
tions available  in  a  collateral  attack. 

From  the  Boone  Circuit  Court. 

W.  E.  Niblacky  S.  Peette  and  T^.  L.  Taylor,  for  appellant. 

C.  F.  McNutt,  J.  G.  McNutt,  A.  F.  McNutt,  S.  B.  Davis, 
T.  J.  Terhune,  B.  S.  Higgins  and  W.  J.  Darnally  for  ap- 
pellee. 

Olds,  J. — The  appellant,  John  Scarry,  prosecuted  this 
suit  against  Samuel  Lewis,  the  appellee,  to  qutet  his  title 
to  certain  lots  in  the  incorporated  town  of  Jamestown,  in 
the  county  of  Boone,  in  the  State  of  Indiana.  No  ques- 
tion is  made  as  to  the  title  of  appellant  to  the  lots,  but  the 
appellee  claimed  to  have  purchased  all  of  them  at  a  sale 
made  by  the  town  authorities  for  delinquent  taxes  due  the 
town.  The  question  in  controversy  was  as  to  whether 
the  appellee  had  acquired  any  lien  against  the  lots  by  his 
purchase.  There  was  a  trial  resulting  in  a  finding  that 
the  appellant  was  the  owner  of  the  lots  described  in  the 
complaint,  and  that  the  appellee  held  .a  lien  against  the 
lots  for  $888.14,  under  his  purchase  for  taxes,  and  judg- 
ment was  rendered  accordingly.  The  appellant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  excep- 
tions reserved,  and  the  ruling  is  assigned  as  error. 

Section  3351,  R.  S.  1881,  relating  to  the  collection  of 
town  taxes,  provides  that  "  The  marshal  shall  collect  the 
taxes  on  said  duplicate  when  so  required,  and  shall  have 
the  same  power  to  enforce  collection,  and  shall  be  gov- 
erned by  the  same  rules  and  regulations  as  county  treas- 
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urers  and  county  auditors ;  and  shall  have  authority,  in 
like  manner,  to  collect  by  distress  and  sale,  and  to  make 
conveyances  and  certificates  of  real  estate  sold  by  virtue 
of  such  sale.  Such  sale,  if  at  a  county-seat,  shall  be  at 
the  door  of  the  court-house,  or  place  of  holding  court; 
and  if  not  at  the  county-seat,  it  shall  be  held  at  the  door 
of  the  touvn-hall  or  place  of  meeting  of  the  board  of  trus- 
tees ;  and  the  clerk  of  said  board  shall  perform  the  like 
duties,  at  said  sale,  as  are  required  of  the  county  auditor 
at  a  sale  for  State  and  county  taxes ;  and  all  deeds  or  con- 
veyances for  lands  so  sold  for  taxes  shall  be  prima  facie  evi- 
dence of  the  validity  of  such  purchase." 

Section  3263,  R.  S.  1881,  provides  that  "All  general  laws 
of  the  State  for  the  uniform  assessment  and  collection  of 
taxes,  and  matters  connected  therewith  or  growing  out 
of  the  same,  shall  apply  to  all  incorporated  cities  and 
towns  not  having  special  charters,  so  far  as  the  same  shall 
be  applicable."  The  appellee  offered  in  evidence  the  cer- 
tificate of  the  sale  of  the  lots  described  in  the  complaint 
issued  by  the  marshal  of  said  town  to  the  appellee.  Coun- 
sel for  the  appellant  objected  to  the  introduction  of  the 
certificate  in  evidence  for  the  reasons :  "  First,  that 
there  is  no  proof  of  the  posting  of  notices  as  required 
by  the  statutes ;  secondly,  proof  as  to  the  notices  must 
come  first;  that  recitals  in  the  certificate  do  not  prove 
that  there  was  notice  issued,  or  that  notice  was  given,  as 
provided  by  law ;  and,  further,  that  the  place  designated 
in  the  certificate,  as  to  where  the  lands  were  sold,  is  stated 
as  having  occurred  at  the  postoftiee  door  in  the  town  of 
Jamestown,  and  not  at  the  door  of  the  town-hall,  or  at  the 
place  of  the  meeting  of  the  board  of  trustees  of  the  town," 
and  at  the  same  time  stating  that  no  question  is  made  as  to 
the  genuineness  of  the  certificate.  The  reason  urged  by 
counsel  in  their  brief  as  to  the  incompetency  of  this  evi- 
dence is  that  it  appears  on  the  face  of  the  certificate  that  the 
sale  was  made  at  the  door  of  the  postoffice,  and  not  at  the 
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door  of  the  town-hall,  or  of  the  building  wherein  the 
board  of  trustees  of  said  town  held  their  meeting.  This 
we  do  not  think  a  sufficient  objection  to  the  introduction 
of  the  certificate  in  evidence.  At  most  it  would  be  but 
an  irregularity  affecting  the  validity  of  the  sale,  and 
would  not  operate  to  destroy  the  purchaser's  lien  for  the 
taxes.  But  following  the  introduction  of  this  evidence,  it 
was  shown  by  the  testimony  of  the  clerk  of  the  town  that 
the  place  of  meeting  of  the  town  board  was  in  the  office 
of  Mr.  Darnall,  situated  in  the  second  story  of  the  post- 
office  building,  and  over  the  room  occupied  by  the  post- 
office  ;  and  the  sale  was,  in  fact,  made  at  the  door  of  the 
building  in  which  the  board  of  trustees  of  the  town  held 
their  meeting,  and  at  the  place  where  the  statute  required 
the  sale  to  be  made.  This  testimony  was  introduced  after, 
but  in  connection  with,  the  introduction  of  the  certificate 
of  purchase,  and  cured  the  error,  if  any  was  committed 
in  the  introduction  of  the  certificate  in  the  absence  of 
such  explanatory  evidence. 

In  connection  with  the  certificate  of  sale,  and  imme- 
diately following  the  introduction  of  the  same,  the  appel- 
lee offered,  and  the  court  admitted  in  evidence,  over  the 
objection  of  the  appellant,  the  tax  deed  issued  in  pursu- 
ance of  the  sale.  The  appellant  objected  to  the  introduc- 
tion of  the  deed  for  the  reasons :  fiirst,  that  the  deed 
fails  to  recite  that  there  was  a  warrant  issued  by  the  board 
of  trustees,  attested  by  the  clerk  of  the  town,  and  the  seal 
of  the  town  to  sell  the  lots ;  secondly •,  that  the  deed  re- 
cites the  fact  that  the  sale  was  made  at  the  postoffice  in 
said  town,  and  not  at  the  town  hall  or  at  the  place  where 
the  board  of  trustees  met ;  thirdly,  that  the  deed  is  not 
not  attested  by  any  person,  but  is  simply  acknowledged 
by  Millington  Lewis,  town  clerk.  The  deed,  as  it  appears 
in  record,  was  both  attested  by  W.  H.  Drew,  the  towrn 
marshal,  and  is  acknowledged  before  a  notary  public. 
Section  3351  supra  makes  the  deed  prima  facie  evidence  of 
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the  validity  of  such  purchase.  The  deed  was  properly 
admissible  in  evidence  without  the  introduction  of  a  war- 
rant, and  the  parol  evidence  which  we  have  heretofore  refer- 
red to  was  explanatory  of  the  place  of  sale,  and  showed  it  to 
have  been,  in  fact,  made  at  the  place  required  by  law.  It 
is  the  settled  law  of  this  State  that  a  tax  sale,  though 
made  in  violation  of  mandatory  provisions  of  the  statute, 
vests  in  the  purchaser  the  lien  of  the  State  upon  the  land 
on  which  the  taxes  were  leviable,  in  all  cases,  except  where 
the  sale  was  void  because  the  land  sold  was  not  liable  to 
taxation,  or  where  the  taxes  had  been  paid,  or  the  de- 
scription of  the  land  was  so  imperfect  as  to  fail  to 
identify  the  land,  or  where  the  sale  was  made  without 
authority  of  law.  City  of  Logansport  v.  Case,  124  Ind. 
254;  St.  Clair  v.  McClure,  111  Ind.  467.  Section  3351 
supra  authorizes  the  sale  of  real  estate  by  the  town 
officers  and  such  sales  are  governed  by  the  same  rules 
and  regulations  as  sales  made  by  the  county  treas- 
urers and  county  auditors.  If,  therefore,  the  land  sold 
was  subject  to  taxation,  the  taxes  had  not  been  paid, 
the  description  was  sufficient  to  identify  the  property, 
and  the  sale  was  made  by  authority  of  law,  the  sale 
would  be  valid  to  transfer  the  lien,  notwithstanding 
there  were  omissions  and  irregularities  which  would 
render  the  sale  invalid  to  convey  title.  These  well 
settled  general  rules  render  it  unnecessary  to  state  in  de- 
tail, and  discuss  many  questions  presented  by  counsel. 
The  introduction  of  the  tax  deed  without  the  introduc- 
tion of  a  warrant  made  a  prima  facie  case,  and  this  is  true, 
even  though  it  is  admitted  that  the  proceedings  upon 
which  the  sale  was  based  were  irregular  and  insuffi- 
cient to  convey  title.  This  admission  would  not  de- 
feat a  lien  for  the  taxes ;  for  it  is  cfnly  when  there  are 
such  defects  as  that  the  title  fails  to  pass  that  the  lien  is 
transferred  instead  of  the  title,  and  the  abandonment  of 
the  right  to  recover  the  land,  or  an  admission  that  the 
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proceedings  were  defective  and  did  not  convey  title, 
would  not  place  the  burden  on  the  purchaser  of  showing 
that  no  warrant  was  issued,  or  that  any  other  particular 
defect  existed,  or  of  showing  in  detail  the  exact  steps 
taken  in  relation  to  the  making  of  the  sale. 

It  is  contended  by  counsel  for  the  appellant  that  the 
lots  were  not  subject  to  taxation,  by  reason  of  the  fact 
that  they  were  never  legally  annexed  to  or  became  a  part 
of  the  incorporated  town  of  Jamestown,  for  the  reason 
that  the  law  was  not  fully  complied  with  by  the  common 
council,  in  making  the  annexation  ;  that  the  resolution  of 
annexation  was  defective  in  form  in  one  instance ;  that 
the  record  failed  to  show  its  adoption  in  another,  and  a 
failure  to  have  the  proceedings  recorded  in  the  recorder's 
office  of  the  county,  and  that,  as  to  one  addition,  it  did  not 
lie  adjacent  to  the  corporate  limits,  for  the  reason  that  an- 
other addition  lying  between  the  same  and  the  original 
corporate  limits  had  not  been  legally  annexed. 

These  objections,  if  they  were  made  in  a  direct  at- 
tack, are  clearly  covered,  and  come  within  the  rule  laid 
down  by  this  court  in  the  case  of  City  of  Logansport 
v.  LaRose,  99  Ind.  117.  We  deem  it  unnecessary  to  set 
out  the  evidence  in  detail,  but  it  clearly  appears  that  from 
ten  to  fifteen  years  the  city  had  exercised  control  over  the 
additions  in  which  the  lots  were  situated,  action  having 
been  taken  in  regard  to  the  Annexation  of  some  of  the 
additions  in  1870,  and  some  in  1873 ;  the  appellant  had 
lived  in  one  of  the  additions  for  a  number  of  years,  had 
voted  in  the  town,  had  been  elected  and  held  the  offices, 
of  town  trustee  and  of  school  trustee.  The  city  had  ex- 
pended large  sums  of  money  in  improving  the  streets  of 
^ach  of  the  additions ;  had  expended  large  sums  of  money,, 
and  incurred  a  large  indebtedness  in  erecting  a  school 
building  to  accommodate  the  school  children  of  the  town, 
including  such  annexed  territory,  a  portion  of  which  in- 
debtedness remained  unpaid;   the  residents  of  the  addi- 
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tions  had  voted  in  the  town,  and  in  the  wards  of  which 
they  constituted  a  part,  and  had  enjoyed  the  school 
privileges  of  the  town  since  the  action  whereby  the  board 
of  trustees  attempted  to  annex  the  same,  and  a  portion 
of  them  had  paid  the  town  taxes  assessed  against  their 
property,  and  large  sums  had  been  expended  for  improve- 
ments made  in  such  annexed  territory.  Clearly,  under 
the  circumstances,  it  would  be  inequitable  and  unjust  to 
allow  the  appellant,  at  this  late  day,  to  question  the  valid- 
ity of  the  annexation  proceedings,  and  defeat  the  lien 
against  his  lots  situate  in  said  territory,  on  the  grounds 
that  the  strict  letter  of  the  law  had  not  been  complied 
with  in  making  the  annexation ;  but  the  objections  urged 
to  the  legality  of  these  proceedings  by  counsel  for  appel- 
lant are  not  available  in  a  collateral  attack  such  as  is  at- 
tempted in  this  case. 

In  each  of  the  years  1883,  1884  and  1885,  there  was 
made  out  and  signed  by  the  president  and  clerk  of  the 
board  of  trustees  a  written  statement  showing  that  the 
board  of  trustees  met  on  a  certain  day  in  May  in  each 
year,  and  was  called  to  order  by  the  president,  showing  the 
names  of  the  members  of  the  board  present ;  that  it  was 
ordered  that  a  tax  of  50  cents  on  each  $100  of  taxable 
property  be  levied  for  additional  special  school,  and  a  cer- 
tain sum  for  each  poll  to  pay  outstanding  bonds,  a  cer- 
tain sum  for  corporation  purposes,  and  that  the  town 
clerk  was  ordered  to  deliver  a  certified  copy  of  the  levy  to 
the  auditor  of  Boone  county,  Indiana;  and  that  the 
auditor  be  authorized  and  directed  to  make  the  proper 
tax  duplicate  in  accordance  with  said  levy,  and  deliver  the 
same  to  the  treasurer  of  Boone  county,  Indiana,  for  col- 
lection ;  that  the  board  adopted  the  assessment  and  valua- 
tion of  property,  theretofore  made  by  the  assessor  of  Jack- 
son township,  Boone  county,  Indiana,  showing  that  there 
was  no  further  business,  and  the  board  adjourned. 

This  appears  to  be  signed  by  the  president  and  clerk. 
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Indorsed  on  the  back  of  the  1883  statement  is  the  fol- 
lowing : 

"  Levy  of  taxes  for  1883  by  board  of  Jamestown. 

"  Accepted  and  approved  by  the  board  of  commission- 
ers at  their  June  term,  1883. 

"  S.  W.  Campbell. 

"  Filed  June  4th,  1883. 

"  John  M.  Ball, 
Auditor  Boone  county." 

A  like  statement  is  indorsed  on  each  of  the  others. 

The  appellant  objected  to  the  introduction  of  these 
papers  in  evidence,  but  they  were  admitted.  Section  3353, 
R.  S.  1881,  authorizes  the  trustees  of  towns,  at  their  op- 
tion, to  deliver  the  tax  duplicate  to  the  county  auditor  on 
or  before  the  1st  day  of  August  in  each  year,  instead  of 
the  marshal  of  such  town,  and  requires  the  auditor  to 
enter  such  tax,  and,  if  delinquent,  the  interest  and  penalty 
thereon,  upon  his  duplicate.  Instead  of  following  the 
law  in  making  out  a  duplicate,  it  would  appear  tha^  the 
board  fixed  the  rate  of  taxation,  adopted  the  assessment 
made  by  the  assessor  of  the  township  in  which  the  town 
was  situated,  certified  their  action  to  the  auditor  and 
directed  him  to  make  out  the  proper  duplicate  and  deliver 
the  same  to  the  treasurer.  It  is  not  suggested  by  counsel 
that  the  auditor  did  not  make  out  the  proper  duplicate 
based  on  the  levy  fixed  by  the  board.  It  was  proper  to 
show  just  what  steps  were  taken  by  the  board  in  relation 
to  the  levy  of  the  taxes,  and  this  evidence  was  admissible 
to  show  just  what  was  done  in  that  behalf.  It  was  not  a 
strict  compliance  with  the  law  in  making  out  a  tax  dupli- 
cate and  delivering  it  to  the  county  auditor,  but  it  fixed 
the  rate  of  taxation,  adopted  the  township  assessment  and 
certified  the  same  to  the  county  auditor,  with  direction  to 
him  to  make  out  the  duplicate,  and  gave  him  the  data 
from  which  to  make  it,  and  placed  it  in  the  hands  of  the 
treasurer  for  collection.     We  are  not  cited  to  any  statute 
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absolutely  requiring  the  action  of  the  board  determining 
the  amount  of  tax  to  be  levied  for  the  current  year  to  be 
entered  of  record.  Section  3348  requires  the  board  to 
determine  the  amount  of  general  tax  for  the  current  year 
before  the  third  Tuesday  in  May,  but  it  is  no  doubt  con- 
templated by  the  law  that  a  record  should  be  made  of  the 
action  of  the  board,  and  it  would  be  proper  practice  to 
make  a  record.  In  this  instance  the  action  of  the  board 
was  reduced  to  writing  and  signed  by  the  president  and 
clerk.  While  this  was  not  a  strict  compliance  with  the 
statute,  neither  was  it  such  an  omission  as  in  this  instance 
would  render  the  rule  absolutely  void  as  being  made  with- 
out authority  of  law,  as  the  recitals  in  the  deed  show  the 
sale  to  have  been  made  for  the  taxes  for  the  years  1874, 
1875, 1876, 1878,  1879,  1880,  1881,  1882,  1883,  1884,  1885 
and  1886. 

Counsel  for  appellant  has  ably  discussed  nfiany  objections 
to  the  validity  of  the  sale,  by  reason  of  omissions  and  ir- 
regularities presented  by  the  record,  which  would  render 
the  sale  invalid  for  the  purpose  of  conveying  title,  but 
none  of  which  make  the  sale  invalid  for  the  purpose  of 
transferring  the  lien  to  the  purchaser.  It  does  not  appear 
that  the  lots  were  not  subject  to  taxation  or  that  the  taxes 
were  paid,  or  that  the  description  was  so  defective  as  to 
not  identify  the  land,  or  that  the  sale  was  without  au- 
thority of  law.  We  find  no  error  in  the  record  for  which 
the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  February  24,  1892 ;  petition  for  a  rehearing  overruled  December 
15, 1892. 
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Insurance. — Existing  Incumbrance  on  Property  Insured. — True  Representation 
by  the  Assured. — False  Entry  in  Application  by  Company1 8  Agent. — Recovery 
not  Precluded. — Where  there  is  a  provision  in  an  insurance  policy  against 
an  incumbrance  of  the  property  insured,  and  the  assured  represented  the 
property  tu  be  unincumbered,  when  in  fact  it  was  incumbered,  such  in- 
cumbrance will  be  fatal  to  a  recovery  in  case  of  a  lose  of  the  insured 
property ;  but  where  the  assured  truthfully  answered  that  the  property 
was  incumbered,  and  the  agent  of  the  insurance  company,  who  undertook 
to  fill  out  the  blank  application  for  insurance,  stated  that  there  was  no 
incumbrance,  the  company  will  be  held  to  have  taken  the  risk  with  knowl- 
edge of  the  incumbrance,  and  the  assured,  in  case  of  loss,  will  not  be 
precluded  from- a  recovery  because  of  such  incumbrance. 

Same. — Executing  New  Evidence  of  Incumbrance  for  Old. — Effect  on  Policy. — 
Where  an  assured  executed  new  notes  and  a  mortgage  to  secure  the  pay- 
ment of  a  pre-existing  debt  and  lien  upon  the  insured  property,  there  is 
not  a  new  and  additional  incumbrance  upon  the  property  such  as  will 
avoid  the  policy ;  for  there  is  no  increase  of  risk  by  the  change  of  indebt- 
edness. 

Same. — Over-Valuation  by  Assured. — Effect  on  Policy. — In  the  absence  of  al- 
legations of  fraud,  an  answer  alleging  that  the  assured  made^  an  over- 
valuation of  his  property,  and  thus  forfeited  his  policy,  is  insufficient,  un- 
less there  is  an  over- valuation  so  gross  as  to  authorize  the  inference, 
taken  in  connection  with  other  circumstances,  of  an  intent  to  mislead. 

Same. — Application  for. — Agent  Authorised  to  Take. — False  Entry  in  Applica- 
tion by  Agent — True  Statement  by  Assured. — Effect — An  agent  authorized 
to  receive  applications  represents  the  insurance  company,  and  if  he  re- 
ceives truthful  information  from  the  assured,  and  undertakes  to  correctly 
fill  the  application,  but,  instead  of  doing  so,  inserts  false  statements,  the 
assured  will  not  be  made  to  suffer  because  of  the  wrongful  act  of  the 
agent. 

Same. — Policy. — Subsequent  Incumbrance  in  Violation  of .  —  Effect. — If,  in 
an  insurance  policy,  there  is  a  warranty  against  subsequent  incumbrances, 
the  policy  will,  as  a  general  rule,  be  vitiated,  if  a  subsequent  incum- 
brance is  created. 

Same. — Incumbrance. — Mistake  in  Computation  of. — Effect  on  Policy. — Where 
an  assured,  in  computing  the  amount  of  incumbrance  due  on  his  insured 
property,  makes  a  mistake  as  to  the  amount  due,  and  executes  a  renewal 
of  the  incumbrance  for  a  greater  amount  than  is  actually  due,  by  reason- 
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of  the  mistake  in  computation,  there  is  in  reality  no  increase  of  incum- 
brance, and  the  policy  wiH.not  be  thereby  avoided. 

Same. — Contract  of. — Notice  of  Loss. —  When  Waived. — The  principle,  that 
where  a  contract  is  repudiated,  or  where  a  party  denies  liability  under  it, 
the  performance  of  stipulations  requiring  notice,  demand,  or  the  like, 
are  waived,  fully  applies  to  contracts  of  insurance: 

Same. — Pleading. — Answer. — Confession  and  Avoidance. —  When  Available. — 
When  the  answer  confesses  the  allegations  concerning  the  filling  up  of 
the  application,  and  the  statement  of  the  applicant  to  the  agent  of  the 
company,  the  answer  is  bad  unless  it  effectively  avoids  such  allegations, 
which  are  material  and  relate  to  a  vital  point. 

Pleading. — Complaint. — Anticipating  a  Defense. —  When  Proper  and  Neces- 
sary.— While  a  party  is  not  bound,  as  a  rule,  to  anticipate  a  defense,  yet 
it  is  often  proper  and  highly  necessary  for  him  to  do  so ;  and  if  such  an- 
ticipation fails  to  avoid  the  defense,  the  complaint  will  be  bad. 

Practice. — Failure  to  Fully  State  Facts  Essential  to  a  Recovery  in  a  Special 
Finding. — Effect  on  Prior  Erroneous  Rulings. — Where  there  are  palpable 
and  influential  errors,  as  in  rulings  upon  demurrers,  the  mere  failure  in 
the  special  finding,  to  fully  state  facts  essential  to  a  recovery,  does  not 
avoid  the  effect  of  prior  erroneous  rulings. 

Same.  —  Overruling  Demurrer  to  Bad  Answer.  —  When  Error.  —  When 
Harmless. — Where  a  demurrer  is  overruled  to  an  answer  which  is  plainly 
bad,  there  is  unquestionably  error  which  will  reverse  the  judgment,  un- 
less it  clearly  appears  from  the  record  proper  that  no  harm  was  don  2  the 
plaintiff. 

Forfeiture. — Not  Favored  by  Courts. — Not  Aided  by  Intendments. — Courts  are 
reluctant  to  grant  forfeitures,  except  in  very  clear  cases,  and  intendments 
can  not  be  taken  in  favor  of  the  party  asking  the  forfeiture. 

Prom  the  Tippecanoe  Circuit  Court. 

W.  L.  Rabourn,  A.  Rice  and  W.  S.  Potter,  for  appellant. 

J.  McCabe  and  JE.  F.  McCabe,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellant  is  based  on 
a  policy  of  insurance  issued  to  him  by  the  appellee.  The 
policy  is  incorporated  into  the  complaint  by  reference,  and 
the  usual  allegations  of  loss,  proof  of  loss,  and  the  like, 
are  made  in  a  general  averment  of  performance.  In  ad- 
dition to  such  allegations,  the  complaint  contains,  in  sub- 
stance, the  following  averments :  that  William  P.  Ermy, 
the  agent  of  the  defendant,  proposed  to  write  a  policy 
upon  the  plaintiff's  property ;  that  he  presented  a  printed 
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application,  furnished  to  him  hy  his  principal,  which  con- 
tained many  questions;  these  questions  the  agent  re- 
quested the  plaintiff  to  answer,  but  the  plaintiff,  being- 
unable  to  do  so  because  of  pressing  business,  the  agent 
undertook  to  write  the  answers  in  the  application ;  that 
the  plaintiff  gave  the  agent  truthful  answers  to  all  ques- 
tions ;  that  one  of  the  questions  required  the  plaintiff  to 
state  whether  the  property  was  incumbered  in  any  way,, 
and  the  plaintiff  truthfully  answered  the  question  by  say- 
ing ;  "  Yes,  by  a  mortgage  to  Messmer  for  about  seven 
hundred  and  fifty  dollars,  past  due,  with  four  or  five  years' 
interest  unpaid;"  that  the  agent  did  not  correctly  write 
the  plaintiff's  answer,  but  falsely  wrote  the  answer  "No" 
to  the  question.  It  is  also  averred  that  the  mortgage  in- 
cumbrance did  exist  against  the  property,  as  the  defend- 
ant knew ;  that  the  mortgage  was  executed  to  Samuel  F. 
Messmer,  since  deceased ;  that,  after  the  mortgagee's  death, 
the  mortgage  was  distributed  to  his  daughter,  Elizabeth 
Messmer ;  that,  after  its  distribution  to  her,  the  mortgage 
was  renewed,  but  no  new  or  additional  incumbrance  was- 
created ;  that,  before  the  renewal,  the  plaintiff  employed 
a  reputable  attorney  to  cast  up  the  interest  due  on  the 
debt  and,  especially,  to  see  that  no  greater  sum  than  that 
actually  due  should  enter  into  the  new  mortgage ;  that  the 
mistake  was  made  which  caused  the  renewal  mortgage  to 
be  given  for  one  hundred  and  forty-one  dollars  more  than 
the  sum  actually  due ;  that  this  mistake  was  not  discov- 
ered until  suit  to  foreclose  was  brought  by  the  mortgagee, 
and  that,  on  foreclosure,  the  mistake  was  corrected.  The 
defendant's  answer  to  the  complaint  contains  many  para- 
graphs. The  first  paragraph  of  the  answer  avers  the  exe- 
cution of  the  mortgage  to  Samuel  F.  Messmer,  and  that 
it  was  a  violation  of  the  contract  of  insurance.  The  sec- 
ond paragraph  also  alleges  the  execution  of  the  mortgage 
to  Messmer ;  avers  that,  after  his  death,  it  was  assigned  to 
his  daughter  Elizabeth,  and  that  she  and  the  plaintiff  en- 
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tered  into  a  contract  for  a  renewal  of  the  original  debt ; 
that  this  contract  was  carried  into  effect  by  the  execution 
of  new  notes  and  •  a  new  mortgage,  which  covered  and 
embraced  the  principal  of  the  debt  with  compound  inter- 
est To  each  of  these  paragraphs  of  answer,  the  plaintiff 
unsuccessfully  demurred. 

If  it  were  not  for  the  allegations  of  the  complaint,  which 
show  that  the  defendant  had  notice  of  the  mortgage 
to  Messmer,  and  that  the  failure  to  state,  in  the  appli- 
cation, the  existence  of  the  incumbrance  was  due  solely 
to  the  wrong  of  the  appellee's  agent,  there  would  be  no 
doubt  as  to  the  sufficiency  of  the  first  paragraph  of  the 
answer.  Where  there  is  a  provision  clearly  avoiding  a 
policy,  if  the  property  is  represejited  to  be  unincumbered, 
the  existence  of  an  incumbrance  is  fatal  to  a  recovery. 
Continental  Ins.  Co.  v.  Vanlue,  126  Ind.  410,  and  cases 
cited.  But  this  rule  can  not  govern  where  the  assured 
correctly  states  to  the  insurer  that  there  is  an  incum- 
brance, and  the  latter  undertakes  to  embody  the  statement 
in  the  application.  According  to  the  allegations  of  the 
complaint,  the  assured  truthfully  stated  to  the  agent  of  the 
insurer  the  facts,  and  these  the  agent  agreed  to  embody 
in  the  application,  which  forms  part  of  the  contract  of 
insurance.  What  the  agent  did  was,  in  legal  contempla- 
tion, the  act  of  the  principal.  Rogers  v.  Phenix  Ins. 
Co.,  121  Ind.  570,  and  authorities  cited ;  Pickel  v.  Phenix 
Ins.  Co.,  119  Ind  291 ;  Phenix  Ins.  Co.  v.  Allen,  109  Ind. 
273,  and  cases  cited.  These  allegations  are  admitted ;  for 
the  answer,  under  immediate  mention,  professes  to  be  a 
plea  in  confession  and  avoidance,  and  so  it  must  be  in  sub- 
stance and  effect,  or  else  it  is  wholly  bad,  inasmuch  As  a  sin- 
gle paragraph  of  an  answer  can  not  be  both  a  denial  and  a 
valid  plea  in  confession  and  avoidance.  Coble  v.  Eltzroth, 
125  Ind.  429 ;  Nyseioander  v.  Lowman,  124  Ind.  584 ;  Petty  v. 
Trustees,  etc.,  95  Ind.  278 ;  State,  ex  rel.,  v.  Foulkes,  94  Ind.,  493, 
(498) ;  Richardson  v.  S?iider,  72  Ind.  425 ;  Neidefer  v.  Chas- 
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tain,  71  Ind.  425;  Cronk  v.  Cole,  10  Ind.  485.  As  the 
answer  confesses  the  allegations  concerning  the  filling  up 
of  the  application,  and  the  statements  of  the  applicant 
to  the  appellee's  agent,  it  is  bad,  unless  it  effectively  avoids 
them.  This  it  does  not  do.  It  does  no  more  than  affirm 
that  there  was  an  incumbrance,  and  this  the  complaint 
averred,  but  stated  facts,  showing  the  existence  of  the  in- 
cumbrance, and  that  the  failure  to  state  it  in  the  applica- 
tion was  attributable  solely  to  the  fault  of  the  agent  of 
the  insurer.  There  is,  indeed,  no  attempt  to  avoid  the 
statements  of  the  complaint  upon  this  point ;  there  is  a 
naked  admission  of  their  truth,  and  nothing  more.  These 
statements  were  material,  since  they  related  to  a  vital 
point.  They  were  proper.  In  the  case  of  Phenix  Ins. 
Co.  v.  Allen,  supra,  it  was  expressly  adjudged  that  such 
allegations  were  properly  embodied  in  the  complaint, 
and  that  ruling  is  right.  It  is  well  settled  that  while' 
a  party  is  not  always  bound  to  anticipate  a  defense,  it 
is  often  proper  for  him  to  do  so.  A  plaintiff  may,  in 
many  instances,  elect  to  set  forth  all  the  facts,  and  submit 
the  entire  case  upon  questions  of  law.  Our  code  system 
is  closely  akin  to  the  equity  practice,  and,  as  is  well  known, 
it  was  proper,  under  that  practice,  to  anticipate  and  avoid 
a  defense.  The  decided  cases  recognize  the  rule  that  de- 
fenses may,  in  the  proper  cases,  be  anticipated,  but  they 
declare  that  where  the  pleader  attempts  to  anticipate  a 
defense  he  must  effectively  avoid  it,  or  his  complaint  will 
be  bad.  Western  Union  Tel.  Co.  v.  Yopst,  118  Ind.  248; 
Knopf  v.  Morel,  111  Ind.  570,  (572) ;  Behrley  v.  Behrley,  93 
Ind.  255 ;  Latta  v.  Miller,  109  Ind.  302 ;  Calvo  v.  Davies, 
73  N.  Y.  211;  Bracket  v.  Wilkenson,  13  How.  Pr.  102; 
Hopkins  v.  Ward,  67  Barb.  452 ;  People  ex  rel.  v.  Knox,  38  Hun, 
236,  (240) ;  Wyrick  v.  Weeks,  68  Cal.  8,  S.  C.  8  Pac.  Rep.  522 ; 
Winsted  Bank  v.  Webb,  39  K  Y.  325.  The  case  before  us 
is  one  in  which  the  plaintiff  could  not,  with  safety,  avoid 
showing  the  reason  why  the  application  did  not  correctly 
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state  the  facts  respecting  the  incumbrance,  since  the  na- 
ture of  his  cause  of  action  and  the  provisions  of  his  con- 
tract made  such  a  statement  necessary,  and  not  merely 
proper.  The  statements  under  immediate  consideration, 
being  material  and  proper,  were  confessed,  and,  as  they 
were  not  avoided,  the  first  paragraph  of  the  answer  is  bad. 
Harris  v.  Knickerbacker,  5  Wend.  638 ;  Kane  v.  Bloodgood, 
7  Johns.  Ch.  90 ;  Albany  City  Bank  v.  Dore,  Walker's  Ch. 
(Mich.)  318 ;  Stafford  v.  Brown,  4  Paige  88 ;  Hawley  v.  Wol- 
verton,  5  Paige,  522 ;  Somerville  v.  Stewart ,  48  N.  J.  Law,  116. 
It  may,  with  propriety,  be  added  that  the  answer  assumes 
to  respond  to  the  entire  complaint,  and  that  if  it  be  con- 
ceded— and  even  so  much  as  that  is  doubtful — that  it 
effectively  answers  part  only,  it  is,  nevertheless,  bad,  since 
it  is  established  law  that  an  answer  which  assumes  to  re- 
spond to  an  entire  complaint  is  bad  if  it  answers  it  only 
in  part. 

It  is  argued  by  the  appellee's  counsel  that  even  if  it  be 
conceded  that  there  was  error  in  overruling  the  demurrer 
to  the  first  paragraph  of  the  answer,  it  is  a  harmless  one, 
for  the  reason  that  the  special  verdict  entitles  the  appellee 
to  judgment ;  and  in  support  of  this  contention  we  are 
referred  to  the  cases  of  Martin  v.  Cauble,  72  Ind.  67 ;  Butt 
v.  Butt,  118 Ind.  31 ;  State,ex  rel,  v.  Vogd,  117  Ind.  188.  The 
first  of  the  cases  cited  is  not  in  point,  for  in  that  case  the 
special  finding  was  held  to  cure  the  error,  because  it 
showed  that  the  judgment  rested  on  a  good  paragraph  of 
the  complaint.  It  is  possibly  true  that  the  cases  last  cited 
would  require  us  to  hold  that  if  the  facts  appearing  in  the 
record  proper  clearly  entitled  the  appellee  to  a  judgment, 
the  error  in  overruling  the  demurrer  might  be  regarded 
as  harmless ;  but  even  this  is  doubtful,  for  the  question 
comes  to  us  as  one  of  pleading  purely,  and  probably  falls 
within  the  rule  asserted  in  Replogle  v.  American  Ins. 
Co.,  132  Ind.  360.  Here,  however,  we  have  a  case 
where  the  court  overruled  a  demurrer  to  an  answer  which 
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is  clearly  bad,  and  we  can  not  say,  from  the  record  proper, 
that  the  error  was  harmless.  Where  a  demurrer  is  over- 
ruled to  an  answer  which  is  plainly  bad,  there  is  unques- 
tionably error,  and  the  error  must  reverse  the  judgment, 
unless  it  clearly  appears,  from  the  record  proper,  that  no 
harm  was  done  the  plaintiff.  The  presumption  in  such 
cases  is  that  the  court  acted  throughout  the  case  upon  the 
erroneous  theory  asserted- by  the  ruling  on  demurrer,  and 
nothing  but  a  clear  and  decisive  affirmative  showing  to 
the  coutrary — and  that  by  the  record  proper — will  rebut 
this  presumption.  This  doctrine  has  been  often  declared. 
Heplogle  v.  American  Ins.  Co.,  supra.  See  authorities  cited 
Elliott's  Appellate  Procedure,  sections  591  (note  1),  667, 
668,  669.  As  we  shall  presently  show,  the  error  is  not 
rendered  harmless  by  the  special  verdict. 

The  second  paragraph  of  the  answer  presents  questions 
very  similar  to  those  presented  by  the  first  paragraph,  and 
much  that  has  been  said  is  applicable  to  the  questions 
arising  on  the  former  paragraph.  The  second  paragraph, 
like  the  first,  assumes  to  answer  the  entire  complaint ;  but, 
in  fact,  leaves  unanswered  the  allegations  of  the  com- 
plaint concerning  the  wrong  of  the  insurer's  agent  in 
filling  the  blanks  in  the  application,  as  well  as  those  rela- 
tive to  the  mistake  in  computing  the  amount  due  on  the 
incumbrance  which  the  assured  directed  the  agent  to 
mention  and  describe  in  the  application  which  he  under- 
took to  prepare.  It  may  be  granted  that  the  answer  does 
show  that  compound  interest  was  included  in  the  renewal 
mortgage  executed  to  the  daughter  of  the  original  mort- 
gagee ;  but,  if  this  was  done  by  the  mistake  of  the  attor- 
ney employed  to  make  the  computation,  as  the  complaint 
explicitly  avers,  and  the  answer  admits,  the  assured  did 
not  forfeit  his  rights  under  the  policy.  We  are  unwilling 
to  hold  that  a  mistake  in  computing  the  amount  of  an 
incumbrance  in  order  to  secure  a  renewal  will  vitiate  a 
policy  of  insurance.     The  doctrine  that  a  misstatement 
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concerning  an  incumbrance  will  avoid  a  policy  may  be 
well  enough  where  there  is  concealment,  fraud,  or  neglect ; 
but  it  would  be  an  unjust  one  if  extended  to  a  case  like 
this,  where  the  incumbrance  was  made  known  to  the  in- 
surer, and  the  only  reason  for  insisting  upon  a  forfeiture 
is  that  the  assured,  after  due  care,  was  led  into  a  mistake 
as  to  the  amount  actually  due,  and  was  thereby  induced  to 
execute  a  renewal  mortgage  for  a  sum  greater  than  that 
rightfully  owing  the  holder  of  the  incumbrance.  The 
mistake  in  computing  the  amount  simply  made  it  appear 
that  the  debt  was  increased,  but,  in  fact  and  in  law,  there 
was  no  increase.  The  debt  remained  the  same ;  that  was 
unchanged,  for  the  result  of  the  mistake  was  to  cause  the 
evidences  of  the  indebtedness  to  express  the  amount  in- 
correctly. If  it  be  true,  as  averred  and  impliedly  ad- 
mitted— because  not  effectively  denied — that  there  was  a 
mistake  not  attributable  to  a  corrupt  purpose  or  to  negli- 
gence, it  can  not  be  true  that  the  debt  was  augmented. 
The  weight  of  authority  requires  the  conclusion  that  in- 
creasing an  existing  incumbrance  avoids  the  policy,  but 
it  certainly  does  not  require  the  conclusion  that  where 
there  is  an  honest  and  excusable  mistake  in  computing  the 
amount  of  an  incumbrance  there  is  an  increase  of  the  debt. 
There  is  some  diversity  of  opinion  upon  the  question 
whether  the  discharge  of  an  existing  mortgage,  and  the 
execution  of  a  new  one  to  a  different  party  is  such  a  vio- 
tion  of  the  contract  as  forfeits  the  rights  of  the  assured 
under  the  policy.  Affirming  that  the  policy  is  forfeited  in 
such  a  case  is  the  decision  of  Hankins  v.  Rockford  Ins. 
Co.,  70  Wis.  1,  and  denying  it  is  the  decision  in  Russell  v. 
Cedar  Rapids  Ins.  Co.>  71  Iowa  69.  In  the  latter  case  it 
was  said :  "  Was  the  risk  increased  or  was  the  defend- 
ant's security  decreased  by  the  change  of  the  incum- 
brances? This  is  a  question  of  fact,  and  should  have 
been  left  to  the  jury."  Even  if  we  accept  as  just  a  much 
Vol.  133.— 8. 
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stricter  test  than  that  proposed  in  the  case  from  which  we 
have  quoted,  we  should  have  no  difficulty  in  holding  the 
second  paragraph  of  the  answer  bad.  Here  there  was  a 
mere  renewal  of  a  mortage ;  there  was  not  the  creation  of 
a  new  debt.  The  change  of  the  creditor  was  here  made 
by  operation  of  law,  and  not  by  the  act  of  the  parties ;  for 
Margaret  Messmer  became  the  holder  of  the  mortgage  by 
virtue  of  the  law  of  descent.  The  debt  was  unchanged 
in  amount  and  in  character.  The  evidence  of  indebted- 
ness was  changed,  but  not  the  debt  itself.  We  can  per- 
ceive no  just  ground  upon  which  it  can  be  held  that  the 
renewal  of  a  debt  under  such  circumstances,  and  a  change 
in  the  form  of  the  instrument  evidencing  and  securing  it, 
forfeits  the  policy  of  insurance.  The  character  of  the 
lien  was  not  changed,  although  there  was  a  new  instrument 
executed.  The  debt  itself  remained  as  it  was  in  the  be- 
ginning. In  Powell  v.  City  of  Madison,  107  Ind.  106,  (114) 
it  was  said:  "The  substitution  of  new  evidences  of  a 
pre-existing  debt  is  not,  in  any  legal  or  proper  sense,  the- 
creation  of  a  new  indebtedness.  Nor  is  the  funding  of 
interest  already  due,  or  the  execution  of  coupons  for  the 
payment  of  interest  which  will  thereafter  accrue  upon  a 
pre-existing  indebtedness,  either  the  creation  of  a  new 
debt,  or,  in  legal  contemplation,  an  increase  of  such  pre- 
existing indebtedness."  The  same  general  doctrine  was. 
declared  in  Burns  v.  Thayer,  101  Mass.  426,  where  it  waa 
said  :  "  We  regard  the  cancellation  of  the  old  mortgages, 
and  the  substitution  of  the  new  as  contemporaneous  acts. 
It  was  not  creating  a  new  incumbrance,  but  simply  chang- 
ing the  form  of  the  old  one."  Other  cases  assert  the  same 
doctrine.  Ponder  v.  Bitzinger,  102  Ind.  571 ;  Walters  v. 
Walters,  73  Ind.  425 ;  Packard  v.  Kingman,  11  Iowa  219 ; 
Swift  v.  Kraemer,  13  Cal.  526.  Courts  are  reluctant,  as 
they  ought  to  be,  to  enforce  forfeitures ;  and,  in  such  a 
case  as  this,  there  is  no  reason  for  a  departure  from  the 
general  rule ;  but,  on  the  other  hand,  there  is  strong  rea- 
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son  for  closely  adhering  to  it.  If  the  assured  can  not  re- 
new a  debt  and  give  new  evidences  of  it,  he  is  at  the 
mercy  of  the  insurance  company,  or  else  he  must  take  the 
hazard  of  losing  his  property  by  a  forced  sale  under  a 
decree  of  foreclosure.  IS  either  reason  nor  justice  requires 
that  he  should  suffer  hi  that  way,  for  no  harm  can  possi- 
bly be  done  the  insurer  by  a  mere  change  in  the  evidences 
of  indebtedness,  inasmuch  as  its  risk  is  not  increased  nor 
its  security  diminished.  Such  a  case  as  this  is  not  within 
the  rule  which  allows  a  forfeiture  where  the  assured  places 
an  incumbrance  upon  his  property.  As  the  debt  is  un- 
changed, the  risk  of  the  insurer  is  not  augmented.  The 
reason  for  the  rule  that  the  creation  of  an  incumbrance  in 
violation  of  the  terms  of  the  policy  works  a  forfeiture 
has  been  thus  stated :  "  It  (the  rule)  goes  upon  the  theory 
of  an  increased  risk  bv  reason  of  incumbrances.  If  a 
man  may  incumber  his  property  to  its  full  value,  and 
then  insure  it  to  its  full  value,  it  may  be  easily  seen  how 
it  may  be  turned  into  a  source  of  profit."  Brown  v. 
Jws.  Co.,  44  Pa.  State,  187.  In  such  a  case  as  the  pres- 
ent, where  there  is  no  increase  of  risk  by  the  change  in 
the  evidence  of  indebtedness,  the  reason  of  the  rule 
fails,  and  where  the  reason  fails,  so  does  the  rule.  We 
can  not  escape  the  conclusion  that  the  second  paragraph 
of  the  answer  is  bad,  and  we  so  adjudge. 

The  third  paragraph  of  the  answer  alleges  that  the  as- 
sured, in  violation  of  the  terms  of  his  policy,  applied  for 
and  received  another  policy  of  insurance  without  the  con- 
sent of  the  appellee.  This  is  a  good  answer.  American 
Ins.  Co.  v.  Replogle,  114  Ind.  1 ;  Replogle  v.  American  Ins. 
Co.,  supra. 

The  sixth  paragraph  of  the  answer  alleges  "that  the 
policy  on  which  the  complaint  is  based  was  issued  on  an 
application  taken  by  the  appellee's  local  agent,  Jesse 
Pilcher,  through  his  sub-agent,  William  Ermy,  whose 
authority  was  limited  to  taking  applications,  receiving 
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premiums  and  transmitting  the  same  to  T.  R.  Burch  at 
Chicago,, Illinois,  who  had  exclusive  authority  to  accept 
applications  and  issue  policies ;  that  Burch  accepted  the 
appellant's  application  on  the  faith  of  the  statements  it 
contained,  and  issued  the  policy  siied  on ;  that  the  appli- 
cant represented  and  warranted  that  the  property  was  of 
th^  value  of  twenty-three  hundred  dollars ;  that  "  said 
barn,  in  truth  and  in  fact,  was  not,  at  the  time  of  making 
the  application,  worth  more  than  thirteen  hundred  dol- 
lars, as  the  plaintiff  well  knew."  This  answer  is  bad. 
Where  no  fraud  is  averred,  an  answer  alleging  that  the 
assured  made  an  over-valuation  of  his  property,  and  thua 
forfeited  his  policy,  is  insufficient.  It  may  be  true  that 
an  over-valuation  so  gross  as  to  authorize  the  inference 
taken  in  connection  with  other  circumstances,  of  an  in- 
tention to  mislead,  would  avoid  the  policy ;  but  the  answer 
before  us  does  not  make  such  a  case,  for  nothing  more  is 
alleged  than  that  the  value  was  placed  at  twenty-three 
hundred  dollars,  when  the  applicant  knew  that  it  was  only 
thirteen  hundred  dollars.  Phenix  Ins.  Co.  v.  Pickel,  supra; 
Picket  v.  Phenix  Ins.  Co.,  supra;  Rogers  v.  Phenix  Ins.  Co.y 
supra.  The  reason  for  the  rule  is  that  the  question  of 
value  is  ordinarily  one  upon  which  a  statement  must  neces- 
sarily be  largely  a  mere  matter  of  opinion,  and  represen- 
tations embodying  opinions  can  seldom  be  regarded  as 
fraudulent.  An  insurer  can  not  be  ignorant  of  the  rule 
of  law  upon  the  subject,  nor  can  he  be  ignorant  of  the  fact 
that  statements  of  value  are  generally  nothing  more  than 
expressions  of  opinion,  and,  hence,  he  can  not  be  misled  to« 
his  prejudice. 

The  seventh  paragraph  of  the  answer  alleges  that  the 
application  of  the  plaintiff  was  taken  by  the  appellee'* 
agent  through  his  sub-agent  Pilcher;  that  the  applicant 
knew  that  neither  the  agent  nor  the  sub-agent  had  "  power 
or  authority  to  issue  policies  or  make  contracts  of  insur- 
ance " ;  that  it  was  stated  and  warranted  in  the  applica- 
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tion  that  the  property  was  not  incumbered;  that  the 
statement  was  not  true,  and  that  the  property  was  incum- 
bered by  a  mortgage  executed  by  the  assured  to  Samuel 
F.  Messtner.  This  paragraph  is  subject  to  the  same  ob- 
jections as  the  first.  The  averment  that  the  agent  had 
no  authority  to  make  contracts  of  insurance,  and  that  the 
assured  had  knowledge  of  that  fact,  does  not  rescue  the 
answer  from  condemnation.  An  agent  authorized  to  re- 
ceive applications,  represents  the  insurance  company,  and 
if  he  receives  truthful  information  from  the  assured,  and 
undertakes  to  correctly  fill  the  application,  but,  instead 
of  doing  so,  inserts  false  statements,  the  assured  will  not 
be  made  to  suffer  from  his  wrongful  act.  Germania,  etc., 
Ins.  Co.  v.  Lunkenheimer,  127  Ind.  536 ;  Phenix  Ins.  Co.  v. 
Golden,  121  Ind.  524;  Commercial  Union  Assurance  Co. 
v.  State,  ex  rel.,  113  Ind.  331 ;  Geiss  v.  Franklin  Ins.  Co., 
123  Ind.  172 ;  Indiana  Ins.  Co.  v.  Hartxoell,  123  Ind.  177 ; 
Phenix  Ins.  Co.  v.  Stark,  120  Ind.  444;  Insurance  Co.  v. 
Wilkinson,  13  Wall.  222 ;  Insurance  Co.  v.  Mahone,  21  Wall. 
152.  We  doubt  whether  an  insurance  company  can  send 
out  an  agent  to  solicit  and  take  applications ;  and  yet  so 
effectively  limit  his  authority  that  an  assured  who  relies 
upon  his  undertaking  to  correctly  fill  the  blanks  in  an  ap- 
plication shall  lose  the  benefit  of  a  policy  issued  upon  it, 
solely  because  of  the  agent's  fraud  in  embodying  false  state- 
ments in  the  application  which  he  undertakes  to  prepare  ac- 
cording to  the  information  given  him.  We  can  not  believe 
that  the  law  will  sanction  such  limitations.  But,  however 
this  may  be,  it  is,  at  all  events,  quite  clear  that  the  mere  fact 
that  the  agent  is  not  authorized  to  issue  policies  does  not  re- 
lieve the  company  from  liability  where,  as  here,  the  agent 
is  authorized  to  receive  applications ;  and,  with  correct  in- 
formation given  him,  inserts  false  statements  in  the  appli- 
cation he  undertakes  to  prepare,  and  there  is  no  limitation 
upon  his  authority  to  fill  out  the  application  made  known 
to  the  assured.    It  is  one  thing  for  an  assured  to  have 


118  SUPREME  COURT  OF  INDIANA, 

Bowlus  v.  The  Phenix  Insurance  Company. 

knowledge  that  an  agent  can  not  issue  a  policy,  and  quite 
another  thing  for  him  to  have  knowledge  that  the  agent 
has  no  authority  to  prepare  or  direct  the  preparation  of 
applications.  We  are  well  satisfied  that  the  seventh  par- 
agraph of  the  answer  is  bad. 

The  decisions  in  the  cases  of  Phoenix  Ins.  Co.  v.  Benton, 
87  Ind.  136,  and  Continental  Ins.  Co.  v.  Munn,  120  Ind. 
30,  are  not  in  conflict  with  the  cases  we  have  cited,  nor 
are  they  opposed  to  the  conclusion  here  reached.  We 
have  already  declared  if  there  is  an  existing  incumbrance 
in  a  case  where  there  is  a  warranty  against  incumbrances, 
the  policy  may  be  avoided,  if  there  is  an  existing  incum- 
brance ;  and  we  now  declare  that  where  there  is  a  warranty 
against  subsequent  incumbrances,  the  policy  will,  as  a 
general  rule,  be  vitiated  if  a  subsequent  incumbrance  is 
created ;  but,  as  we  have  shown,  the  general  rule  has  no 
application  to  such  a  case  as  the  present.  The  decisions 
to  which  we  have  referred  do  no  more  than  assert  the  gen- 
eral rule,  and  apply  it  to  cases  which  it  governs.  These 
decisions  do  not,  by  the  remotest  implication,  extend  the 
general  rule  to  such  a  case  as  this,  nor  could  they  do  so 
without  going  counter  to  settled  and  salutary  principles. 

It  is  insisted  that  the  errors  in  ruling  on  the  demurrers 
to  the  answers  are  rendered  harmless,  because  the  special 
verdict  shows  that  there  can  be  no  recovery  for  the  reason 
that  there  was  no  notice  of  the  loss.  The  special  verdict 
does  not,  however,  cure  the  error,  even  if  it  be  conceded 
that  no  notice  is  shown,  for  that  is  a  point  entirely  differ- 
ent from  the  points  to  which  the  bad  answers  are  ad- 
dressed. There  is  a  clear  and  important  difference  between 
overruling  a  demurrer  to  a  bad  answer  and  sustaining  a 
demurrer  to  a  good  answer.  In  the  former  case  the  court 
holds  that  to  be  a  valid  defense,  which,  in  truth,  is  no  de- 
fense at  all,  and  thus  establishes  a  theory  (to  which  it  is  pre- 
sumed to  adhere),  cutting  off  the  plaintiff  from  his  rights. 
Messick  v.  Midland,  etc.,  R.  W.  Co ,  128  Ind.  81 ;  Scott  v. 
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Stctler,  128  Ind.  385,  and  cases  cited.  .  See,  also,  authorities 
cited,  Elliott's  Appellate  Procedure,  section  591,  n.  1,  sec- 
tion 669,  n.  1.  But  we  are,  by  no  means,  persuaded  that 
the  appellee  would  be  entitled  to  judgment  on  the  special 
verdict,  even  if  there  were  no  intermediate  material  errors. 
The  verdict  does  not  show  that  there  was  no  notice  of  loss  % 
on  the  contrary,  it  states  that,  "  Immediately  after  the  loss 
by  fire  the  plaintiff  mailed  the  letter  to  J.  T.  R.  Burch,  gen- 
eral agent  of  defendant  at  Chicago,  Illinois.  This  letter 
was  sealed,  and  directed  to  T.  R.  Burch,  at  Chicago,  Illinois, 
and  placed  in  the  office  at  Williamsport,  on  the  8th  day  of 
June,  1885,  properly  stamped."  There  is,  at  least,  the 
imperfect  statement  of  a  fact,  and  it  is  quite  doubtful 
whether  the  only  remedy  of  the  defendant  was  not  a  mo- 
tion for  a  venire  de  novo.  Cook  v.  McNaughton,  128  Ind. 
410.  But,  whatever  may  be  the  true  rule  where  there  are 
no  grave  intermediate  errors,  we  regard  it  as  entirely  clear 
that  where  there  are  palpable  and  influential  errors, 
often  repeated,  a  special  verdict,  stating  facts  imperfectly 
or  inadequately,  does  not  render  the  previous  wrong  rul- 
ings harmless!  We  might  grant  that  the  appellant  was 
not  entitled  to  judgment  on  the  verdict ;  and,  yet,  it  would 
not  necessarily  follow  that  the  appellee  was  entitled  to  a 
judgment,  much  less  that  it  is  entitled  to  a  decision  that 
the  verdict  cured  prior  prejudicial  errors.  We  give  full 
and  explicit  recognition  to  such  cases  as  Lake  Shore,  etc.,  H. 
W.  Co.  v.  Stupak,  123  Ind.  210 ;  Dixon  v.  Duke,  85  Ind.  434, 
and  similar  cases  cited  by  the  appellee's  counsel,  but  we 
deny  that  they  authorize  the  conclusion  that  the  failure 
to  fully  state  a  fact  in  a  special  verdict  renders  material 
errors  in  ruling  upon  demurrers  harmless.  It  seems  clear 
to  us — clear  beyond  controversy — that  where  there  are 
palpable  and  influential  errors,  the  mere  failure  to  fully 
state  facts  essential  to  a  recovery  does  not  avoid  the  effect 
of  prior  erroneous  rulings.  If  there  had  been  a  statement 
in  the  verdict  that  no  notice  was  given;  we  should  have 
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a  very  different  case,  but  there  is  no  such  statement,  nor 
anything  resembling  it ;  on  the  contrary,  so  far  as  the  ver- 
dict goes,  it  tends  to  show  notice. 

Facts  are  stated  in  the  special  verdict,  which  probably 
authorize  the  conclusion  that  there  was  a  waiver  of  no- 
tice. There  are  cases  which  go  very  far  toward  sustain- 
ing the  appellant's  position  that  notice  and  proof  of  loss 
were  waived.  JEtna  Ins.  Co.  v.  Skryer,  85  Ind.  362 ;  Byrne 
v.  Rising  Sun  Ins.  Co.,  20  Ind.  103 ;  Harris  v.  Phoenix  Ins. 
Co.,  35  Conn.  310 ;  Farmers9,  etc.,  Ins.  Co.  v.  Moyer,  97  Pa. 
State  441 ;  Farmers9,  etc.,  Ins.  Co.  v.  Taylor,  73  Pa.  State  342 ; 
Pennsylvania  Fire  Ins.  Co.  v.  Kittle,  39  Mich,  51.  The  entire 
theory  of  the  defense,  indeed,  implies  that  notice  and 
proof  of  loss  would  have  been  unavailing,  for  the  insurer 
repudiates  the  contract  and  denies  all  liability.  The  ele- 
mentary principle  that  where  a  contract  is  repudiated,  or 
where  a  party  absolutely  denies  liability  under  it,  per- 
formance of  stipulations  requiring  notice,  demand,  or  the 
like,  are  waived,  fully  applies  to  contracts  of  insurance. 
Little  v.  Phoenix  Ins.  Co.,  123  Mass.  380.  We  have  very 
much  more  doubt  whether  the  appellant  was  not  entitled 
to  judgment  on  the  special  verdict  than  upon  any  of  the 
questions  we  have  hitherto  considered ;  and,  hence,  we  can 
not  accept  as  correct  the  appellee's  theory  that  the  many 
errors  in  ruling  on  the  pleadings  were  rendered  harmless 
by  the  verdict. 

We  have  given  full  consideration  to  the  argument  of 
the  appellee's  counsel  that  the  facts  relating  to  the 
waiver  are  outside  of  the  issues,  and  to  the  cases  of  Pur- 
due v.  Noffsinger,  15  Ind.  386 ;  Newby  v.  Rogers,  40  Ind. 
9,  and  Continental  Ins.  Co.  v.  Vanlue,  supra,  and  we  are 
not  inclined  to  dissent  from  the  proposition  that  facts 
outside  of  the  issues  add  no  force  to  the  verdict.  See 
authorities  cited  Elliott's  Appellate  Procedure,  sections 
766,  767.  But  granting,  what  is  doubtful,  that  the  facts 
relative  to   a  waiver  are   outside  of   the  issues,  still  it 
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can  not  be  concluded  that  the  verdict  cures  material 
and  influential  errors  committed  in  the  rulings  on  the 
pleadings;  for,  as  we  have  already  substantially  said,  a 
special  verdict  does  not  cure  such  errors,  unless  it  af- 
firmatively shows,  with  decisive  clearness,  that  the  errors 
did  no  harm.  This,  it  must  be  plain  to  every  one,  is  not 
shown  by  a  verdict  stating  facts  outside  the  issues,  since 
it  must  affirmatively  appear,  in  order  to  heal  such  errors, 
that  the  merits  are  wholly  with  the  party  who  relies  upon 
a  special  verdict  as  obviating  the  effect  of  prior  influen- 
tial errors.  It  is  not  to  be  forgotten  that  the  insurance 
company  is  here  seeking  the  benefit  of  a  harsh  rule,  and 
insisting  that  the  courts  declare  a  forfeiture,  although  it 
retains  the  benefit  conferred  upon  it  by  the  contract  it 
asks  the  court  to  declare  forfeited.  Courts,  as  has  been 
again  and  again  decided,  refuse  to  declare  forfeitures  ex- 
cept in  very  clear  cases,  and  the  verdict  before  us  certainly 
does  not  make  a  clear  case,  much  less  will  it  justify  us  in 
disregarding  such  errors  as  we  have  pointed  out  in  order 
to  relieve  the  insurance  company  by  declaring  a  forfeit- 
ure. It  is  our  duty  to  avert  a  forfeiture  if  it  can  be  justly 
done.  Franklin,  etc.,  Ins.  Co.  v.  Wallace,  93  Ind.  7 ;  North- 
western, etc.,  Ins.  Co.  v.  Hazelett,  105  Ind.  212 ;  jEtna  Ins. 
Co.  v.  Denting,  123  Ind.  384.  Here  the  appellee  asks  us  to 
reverse  this  rule  by  disregarding  material  intermediate 
errors,  and  giving  it  the  benefit  of  all  intendments  that 
ingenuity  can  suggest,  in  order  to  open  the  way  to  a  dec- 
laration of  forfeiture.     This  we  can  not  do. 

We  have  not,  we  may  add,  considered  the  point  made 
by  the  appellant's  counsel  that  a  failure  to  give  notice  or 
to  make  proof  of  loss  does  not,  under  the  contract  sued 
on,  work  a  forfeiture. 

For  the  errors  in  ruling  on  the  demurrer  to  the  answers, 
the  judgment  must  be  and  is  reversed. 

Filed  October  27,  1892 ;  motion  for  a  rehearing  overruled  December  30, 
1892. 
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Divorce. — Alimony. — Lewd  Wife  not  Entitled  to. — Abuse  of  Judicial  Discre- 
tion.— A  woman  who  leads  a  lewd  life  occupies  a  very  different  position 
from  one  who  retains  her  chastity,  hut  treats  her  husband  with  cruelty ; 
and  a  wife  who  lives  a  life  of  shame,  yielding  her  person  to  embraces  of 
different  men,  has  no  claim  upon  the  husband  she  has  disgraced  to  sup- 
port and  maintenance ;  and  while  the  allowance  of  alimony  is  not  con- 
trolled by  definite  rules,  the  determination  of  each  particular  case  must 
depend  upon  its  own  circumstances,  and  an  enlightened  sense  of  justice 
and  public  policy ;  and  a  court  that  grants  alimony  to  a  wife  who  has 
yielded  her  person  to  promiscuous  intercourse  with  men,  abuses  its  dis- 
cretion. 

From  the  Wells  Circuit  Court. 

E.  B.  Wilson  and  J.  J.  Todd,  for  appellant. 

A.  L.  Sharpe  and  F.  L.  Burgan,  for  appellee. 

Elliott,  J. — The  appellant  petitioned  for  a  divorce  from 
the  appellee,  charging  her  with  adultery,  and  the  court 
found  that  the  charge  was  true.  A  decree  of  divorce  was 
granted  the  appellant,  and  an  allowance  of  nine  hundred 
dollars,  as  alimony,  was  made  in  favor  of  the  appellee. 
The  question  as  to  the  correctness  of  the  part  of  the  de- 
cree awarding  alimony  is  well  made,  and  properly  saved, 
and  it  is  the  important  question  in  the  case. 

The  evidence  shows  that  the  appellee  was  guilty  of 
many  adulterous  acts,  with  many  men.  Her  conduct  was 
that  of  a  woman  who  had  surrendered  her  person  to  pro- 
miscuous intercourse  with  men,  and  who  yielded  to  her 
passion  without  restraint,  and  in  utter  disregard  of  her  duty 
to  her  husband.  This  is  not  the  case  of  a  single  act  of 
adultery,  nor  the  case  of  continued  acts  with  one  man, 
hut  it  is  the  case  of  a  woman  indulging  in  repeated  and 
flagrant  violations  of  her  wifely  vows  and  duties;  nor 
was  there  any  misconduct  on  the  part  of  the  husband 
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which  excused  the  wife's  life  of  shame ;  on  the  contrary, 
he  seems  to  have  borne  with  her  with,  unusual  patience, 
and  to  have  treated  her  with  kindness.  The  evidence  also 
shows  desertion,  and  that  the  appellee  left  the  appellant 
to  live  with  a  paramour.  The  appellant  has.  property  of 
the  probable  value  of  fifteen  thousand  dollars,  but  he  is  in 
debt  to  a  considerable  sum,  and  his  property  is  incum- 
bered. 

In  our  judgment,  the  trial  court  abused  its  discretion  in 
allowing  the  appellee  alimony.  We  are  satisfied  that  a 
wife  who  lives  a  life  of  shame,  yielding  her  person  to  the 
embraces  of  different  men,  has  no  claim  upon  the  husband 
she  has  disgraced  to  support  or  maintenance.  Her  course 
of  life  forfeits  all  claim  to  the  rights  of  a  wife.  We  do  not 
regard  the  decision  in  the  case  of  Cox  v.  Cox,  25  Ind.  303, 
as  opposed  to  the  conclusion  we  have  stated.  A  woman 
who  lives  a  lewd  life  occupies  a  very  different  position 
from  one  who  retains  her  chastity,  but  treats  her  husband 
with  cruelty.  We  agree  to  the  doctrine  of  Hedrick  v.  Ifed- 
rick,  28  Ind.  291,  that  the  allowance  of  alimony  "  is  not 
yet  controlled  by  definite  rules,  and  the  determination  of 
each  case  must,  therefore,  depend  upon  its  own  circum- 
stances and  an  enlightened  sense  of  justice  and  public 
policy."  We  can  not  agree,  however,  that  the  doctrine 
lends  support  to  the  appellee's  cause.  It  would  be  against 
public  policy,  and  contrary  to  justice,  to  compel  a  hus- 
band to  contribute  to  the  support  of  a  wife  who  had  de- 
serted him  for  another,  and  who  had  brought  shame  upon 
him  by  lascivious  conduct  so  gross  as  to  bring  her  down 
among  courtesans.  The  doctrine  of  the  case  of  Stock  v. 
Stock,  11  Phila.  R.  324,  applies  here  with  controlling  force. 
In  speaking  of  a  defendant,  who  occupied  much  the  same 
position  as  that  occupied  by  the  defendant  in  this  case, 
the  court  said :  "  By  such  a  course  she  throws  off  alike 
her  allegiance  to  her  husband  and  to  the  law,  and  forfeits 
the  right  to  demand  support  from  the  former,  or  assist- 
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ance  from  the  latter  to  compel  him  to  render  it.  This  is 
a  conclusion  supported  alike  by  law,  good  morals,  and 
public  policy."  Our  statute  sanctions  this  general  doc- 
trine, for  it  denies  to  an  adulterous  wife  any  share  of  her 
deceased  husband's  estate.  Our  own  court  has  recognized 
the  doctrine,  as  the  decision  in  Conner  v.  Conner,  29  Ind. 
48," attests.  In  that  case  it  was  said:  "The  question, 
then,  is  almost  purely  whether  a  wife's  thrice  repeated 
and  promiscuous  adultery — the  gravest  of  all  possible 
crimes  against  the  institution  of  marriage,  and  against 
the  husband's  honor  and  happiness,  and  against  society — 
shall  receive  from  our  courts  the  same  tender  pecuniary 
consideration  which  the  laws  of  the  State  bestow  upon 
honest  and  virtuous  widowhood.  To  state  the  question 
ought  to  be  enough."  Other  courts  have  asserted  similar 
conclusions.  Osgood  v.  Osgood,  2  Paige,  621 ;  Whitsell  v. 
Whitsell,  8  B.  Mon.  50;  Bray  v.  Bray,  2  Hals.  Ch.  27; 
Goldsmith  v.  Goldsmith,  6  Mich.  285 ;  Latham  v.  Latham, 
30  Gratt.  307 ;  Harris  v.  Harris,  31  Gratt.  13 ;  Spitler  v. 
Spitler,  108  111.  120.  In  the  case  last  named  the  court,  in 
speaking  of  a  statutory  provision  similar  to  ours,  said : 
"  On  the  other  hand,  because  alimony  may,  under  special 
circumstances,  be  decreed  to  the  wife,  where  the  divorce 
has  been  granted  to  the  husband  for  her  misconduct,  it 
does  not  follow  that  such  an  order  would  be  warranted 
where  the  conduct  of  the  wife,  as  in  the  present  case,  has 
been  grossly  improper."  It  was  also  said:  "It  was 
manifestly  not  the  intention  of  the  Legislature,  in  adopt- 
ing the  provisions  of  the  statute  above  cited,  to  abrogate 
the  general  principles  or  policy  of  the  law  relating  to  the 
subject  of  alimony ;  but  rather  to  clothe  the  courts  with 
power  to  mitigate  occasional  hardships  that  would  other- 
wise occur  on  account  of  the  inflexible  rule  that  the  wife 
is  not  entitled  to  alimony  where  the  divorce  is  granted  to 
the  husband  on  account  of  her  misconduct." 

Under  the  rule  declared  in  Cox  v.  Cox,  supra,  and  Hcd- 
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rick  v.  Hedrick,  supra,  we  feel  bound  to  adjudge  that  there 
was  no  such  abuse  of  discretion  in  allowing  counsel's  fees, 
or  in  taxing  costs  against  the  appellant  as  will  justify  our 
interference. 

Judgment  reversed,  with  instructions  to  sustain  the  ap- 
pellant's motion  to  modify  so  much  of  the  decree  as  awards 
alimony,  and  to  vacate  and  annul  that  allowance ;  as  to  all 
other  matters,  the  decree  is  affirmed. 

Filed  October  25,  1892 ;  petition  for  rehearing  overruled  December  15, 
1892. 
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Taxes. — Authority  to  Levy. — Can  not  be  Delegated, — Levy  by  Unauthorized  Offi- 
cers can  not  be  Ratified, — Common  School  Revenue, — Where  the  statute  makes 
it  the  duty  of  a  board  of  school  trustees  to  levy  certain  taxes  for  school 
purposes,  such  authority,  upon  a  failure  of  the  officers  thus  authorized  to 

/  perform  their  duty,  can  not  be  exercised  by  officers  not  clothed  with  legal 
authority ;  nor  can  such  authorized  officers  delegate  such  power,  or  rat- 
ify the  action  of  unauthorized  officers  in  attempting  to  make  such  levy. 

Same. — Statute  Construed, — Clause  19,  *  Section  826,  Elliott's  Supplement. — 
Clause  nineteen,  in  section  826  of  Elliott's  Supplement,  authorizing  boards 
of  trustees  of  incorporated  towns  to  levy  and  collect  a  tax  for  the  support 
of  the  schools  in  such  town  is  not  repugnant  to  section  1,  article  8  of  the 
Constitution,  which  provides  that  the  General  Assembly  shall  provide  for 
a  general  and  unHform  system  of  common  schools,  which  shall  be  open  to 
all,  and  wherein  tuition  shall  be  free. 

Pleading.  —  Complaint.  —  Sufficiency  of.  —  Demurrer.  —  Where  a  complaint 
shows  that  the  plaintiff  is  entitled  to  some  relief,  it  is  sufficient  to  with- 
stand a  demurrer. 

Same. — Injunction. —  What  BUI  to  Enjoin  Placing  Levy  on  Tax  Duplicate  Must 
Contain, — Where  an  injunction  is  sought  to  prevent  an  auditor  from  placing 
a  certain  tax  levy  on  the  tax-duplicate,  the  bill  must  embrace  only  such 
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items  as  are  wholly  illegal  and  unauthorized  by  law,  or  the  bill  will  be 
dismissed. 

From  the  Lagrange  Circuit  Court. 

0.  L.  Ballou,  for  appellant. 

J.  S.  Drake  and  F.  D.  Merritt,  for  appellees. 

Miller,  J. — This  was  an  action  brought  by  the  appel- 
lant against  the  auditor  of  Lagrange  county,  the  town  of 
Lagrange,  and  the  school  town  of  Lagrange,  to  enjoin  the 
placing  of  certain  assessments  of  taxes  for  school  pur- 
poses upon  the  tax  duplicate  of  Lagrange  county. 

Demurrers,  filed  by  each  of  the  defendants,  were  sus- 
tained to  the  complaint,  and  these  rulings  present  the  only 
questions  of  law  discussed  in  the  briefs  of  counsel. 

The  complaint,  in  addition  to  the  usual  allegations 
showing  that  the  plaintiff  is  a  citizen  of  the  town  of 
Lagrange,  whose  lands  are  assessed,  avers,  in  substance, 
these  facts: 

That  the  school  town  was  indebted  in  a  large  sum  of 
money,  and  it  thereby  became  and  was  the  duty  of  the 
board  of  school  trustees  to  levy  a  special  school  revenue 
tax  on  the  taxable  property  of  the  town  of  50  cents  on 
each  $100  valuation,  to  pay  the  expenses  of  the  school 
town,  except  tuition,  and  a  local  tax  for  tuition  purposes 
of  25  cents  on  each  $100  valuation;  and,  thereby,  at  the 
end  of  three  years'  time,  the  indebtedness  of  the  school 
town  could  be  paid,  and  the  schools  of  the  town  main- 
tained. That  the  board  of  school  trustees  disregarding 
their  duty,  the  board  of  trustees  of  the  town,  on  the  3d 
day  of  June,  1889,  levied  a  tax  of  25  cents  on  each  $100 
for  the  benefit  of  said  tuition  fund,  which  levy  is  the  full 
extent  authorized  by  law  for  the  purpose  of  raising  rev- 
enue for  tuition.  That  said  board  of  trustees,  at  the 
same  time,  unlawfully  and  wrongfully  levied  an  additional 
tax  of  6  cents  on  each   $100   for  the   support  of  town 
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schools,  and  30  cents  on  each  $100  for  the  benefit  of  the 
special  school  fund.  That  said  defendant  school  town, 
by  the  action  of  its  board  of  school  trustees,  by  consent 
or  otherwise,  have  adopted  and  ratified  the  action  of  the 
defendant  town  of  Lagrange  in  making  said  unlawful  and 
wrongful  levy  of  taxes.  That  the  several  levies  were  cer- 
tified by  the  clerk  of  the  town  of  Lagrange  to  the  auditor, 
who,  although  notified  by  the  plaintiff  that  the  levy  of  6 
cents  on  each  $100  of  said  valuation  was  unlawfully  and 
wrongfully  levied,  and  is  illegal  and  void,  will,  unless  re- 
strained by  this  court,  place  and  enter  said  several  levies 
made  by  said  board  of  trustees,  including  the  levy  of  6 
cents  on  the  $100  for  the  support  of  the  town  schools,  on 
the  tax  duplicate  of  the  county,  and  the  same  will  thereby 
become  a  cloud  upon  the  lands  and  other  property  of  the 
plaintiff. 

Two  distinct  questions  are  presented  by  the  ruling  on 
the  demurrers.  One  relates  to  the  validity  of  the  levies 
made  by  the  board  of  trustees  of  the  town  of  Lagrange, 
which  is  said  to  have  been  adopted  and  ratified  by  the 
board  of  school  trustees,  by  consent  or  otherwise.  The 
other  calls  in  question  the  constitutionality  of  «a  statute. 

It  is  conceded  by  counsel  that  the  taxes  sought  to  be 
enjoined,  except  the  one  which  is  claimed  to  be  without 
constitutional  authority,  should  have  been  levied  by  the 
board  of  trustees  of  the  school  town ;  that  the  levy  was 
made  by  the  board  of  trustees  of  the  civil  town  who  had 
no  grant  of  power  to  make  it.  The  question  to  be  de- 
termined is,  did  the  adoption  and  ratification  by  the 
school  board  of  such  unauthorized  levy  render  it  valid 
and  effective? 

Taxation  is  an  act  of  government  which  can  only  per- 
form its  functions  by  means  of  officers  clothed  by  it  with 
power  to  take  the  necessary  steps  to  levy  and  collect  the 
public  revenues. 
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Judge  Cooley,  in  his  work  on  taxation,  p.  248,  speaking 
of  this  delegation  of  power,  says : 

"  No  individual  as  such,  or  by  virtue  of  his  citizenship, 
can  compel  another  to  perform  his  duty  to  the  State.  He 
must  come  clothed  with  the  authority  of  the  State  for  that 
purpose,  or,  in  contemplation  of  law,  he  comes  as  a  tres- 
passer, whose  lawless  intrusion  may  rightfully  be  resisted 
,and  repelled." 

In  Union  Pacific  JR.  W.  v.  Donnellan,  2  Wy.  478,  an  assess- 
ment of  certain  taxes  should  have  been,  but  was  not 
made  by  the  county  assessor;  afterward  the  assessment 
was  made  by  the  county  clerk  and  county  commissioners. 
It  was  held  that  these  officers  acted  without  authority 
of  law,  and  that  their  acts  were  void,  and  the  collection 
of  the  tax  was  enjoined.  The  same  position  was  taken 
in  Libby  v.  Burnham,lb  Mass.  147;  Shewalter  v.  Brown, 
35  Miss.  423. 

In  our  opinion,  the  levy  made  by  the  town  trustees, 
being  wholly  without  their  jurisdiction,  was  void,  and  the 
subsequent  adoption  and  ratification  by  the  trustees  of 
the  school  town  of  this  unauthorized  levy  did  not  impart 
to  it  vitality  and  effectiveness. 

It  does  not  appear  that  the  levy  made  by  the  trustees 
of  the  civil  town  was  made  at  the  request  or  in  behalf  of 
the  trustees  of  the  school  town.  Indeed,  we  know  of  no 
principle  of  law  that  would  authorize  such  a  delegation  of 
power,  and  we  can  not,  therefore,  see  how  there  could  be 
an  adoption  or  ratification  by  one  board  of  the  acts  of 
the  other. 

In  Ellison  v.  Jackson  Water  Co.,  12  Cal.  542,  (551),  Fields, 
J.,  says,  speaking  of  the  term  "  adopted  and  ratified " : 
"These  terms  are  properly  applicable  only  to  contracts 
made  by  a  party  acting  or  assuming  to  act  for  another 
The  latter  may  then  adopt  or  ratify  the  act  of  the  former, 
however    unauthorized.     To    adoption    and    ratification 
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there  must  be  some  relation,  actual  or  assumed,  of  -prin- 
cipal and  agent." 

In  Mechem's  Public  Officers,  section  529,  it  is  said :  "  It 
is,  therefore,  the  general  rule  that  one  may  ratify  the  pre- 
vious unauthorized  doing  by  another  in  his  behalf,  of 
any  act  and  of  that  only  which  he  might  then  and  could 
still  lawfully  do  himself,  and  which  he  might  then  and 
could  still  lawfully  delegate  to  such  other  to  be  done." 

Had  the  board  of  school  trustee's  possessed  the  power, 
originally,  to  delegate  to  the  trustees  of  the  civil  town 
authority  to  make  the  levy,  then  there  might  be  some 
plausibility  in  the  claim  that  their  action  in  making  the 
levy  was  subject  to  adoption  or  ratification. 

We  are  satisfied  that  nothing  short  of  the  making  of  a 
levy  by  the  body  to  whom  that  power  has  been  delegated 
by  legislative  enactment  will  authorize  the  placing  of  the 
same  upon  the  tax  duplicate  of  the  county. 

This  is  not  a  question  of  regularity  or  irregularity  in 
the  conduct  of  taxing  officers,  but  is  a  clear  case  of  the 
want  of  power  to  act  at  all. 

We  are  unable  to  agree  with  counsel  for  the  appellant, 
in  his  contention,  that  the  provision  contained  in  Elliott's 
Sup.,  section  826,  clause  nineteenth,  authorizing  the  boards 
of  trustees  of  incorporated  towns  to  levy  and  collect  an- 
nual taxes  not  exceeding  thirty  cents  on  the  hundred  dol- 
lars'valuation,  on  property  subject  to  taxation,  for  the  sup- 
port of  town  schools  within  their  corporations  is  repug- 
nant to  article  8,  section  1,  of  the  constitution,  which 
directs  that  the  General  Assembly  shall  provide,  by  law, 
for  a  "general  and  uniform  system  of  common  schools, 
wherein  tuition  shall  be  without  charge,  and  equally  open 
to  all." 

Whatever  doubts  and  uncertainties  may  have  rested 
upon  this  question  under  the  rulings  of  Greencastle  Town- 
ship  v.  Black,  5  Ind.  557,  and  cases  following  it,  have  been 
Vol.  133.— 9. 
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set  ^t  rest  by  the  case  of  'Robinson  v.  Schenck,  102  Ind.  307, 
which  holds  that  the  enactment  of  laws  granting  the  power 
to  the  various  local  sub-divisions  of  the  State  to  levy  and 
collect  taxes  for  the  support  of  their  public  schools, 
which  applies  to  all  local  sub-divisions  of  that  class,  is  a 
general  and  uniform  system,  within  the  meaning  of  the 
constitution. 

We  are  content  with  the  reasoning  and  the  conclusion 
reached  in  that  case,  and  regard  it  as  decisive  of  the  ob- 
jections urged  to  the  act  under  consideration. 

It  may  not  be  amiss  to  say  that  this  enactment  has 
stood  upon  our  statute  book  for  more  than  thirty  years, 
and  we  should  be  disinclined  to  hold  it  unconstitutional, 
were  the  question  an  open  one,  for  any  but  the  most 
cogent  reasons. 

It  follows  from  what  we  have  said  that  a  portion  of  the 
tax  levy  sought  to  be  enjoined  was  valid  and  a  portion 
invalid.  It  is,  ordinarily,  a  rule  of  pleading  that  a  de- 
murrer is  not  well  taken  to  a  complaint  which  shows  that 
the  plaintiff  is  entitled  to  some  relief,  although  he  may 
not  be  entitled  to  all  the  relief  asked.  According  to  this 
rule  of  law,  the  complaint  would  be  sufficient  to  with- 
stand a  demurrer  were  it  not  for  another  and  well-settled 
principle  of  equity  that  he  who  asks  equity  must  do 
equity.  It  has  been  held,  under  this  rule,  that  in  actions 
to  enjoin  the  collection  of  taxes  the  complaint,  to  be*good 
on  demurrer,  must  show  that  all  taxes  rightfully  assessed 
have  been  paid  or  payment  of  the  same  duly  tendered. 
Smith  v.  Rude  Bros.  Mfg.  Co.,  131  Ind.  150 ;  Hewett  v.  Fen- 
stamaker,  128  Ind.  315;  City  of  Logansport  v.  Case,  124 
Ind.  254 ;  Morrison  v.  Jacoby,  114  Ind.  84. 

This  case  is  to  be  distinguished  from  the  cases  above 
cited  by  the  fact  that  here  the  taxes  have  not  been  as- 
sessed, and  the  county  treasurer,  who  alone  could  receive 
payment  of  such  taxes,  is  not  made  a  party  to  the  suit. 

The  requirement  that  the  plaintiff  must  do  that  which 
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is  equitable  must  apply  with  as  much  force  in  an  action 
brought  to  prevent  the  placing  of  a  levy  for  taxes  upon 
the  tax  duplicate  as  in  an  action  to  enjoin  the  collection 
of  taxes  already  upon  the  duplicate.  If  it  is  inequitable 
to  permit  a  party  litigant  to  withhold  payment  of  taxes 
not  involved  in  the  litigation,  due  upon  his  property, 
while  seeking  to  enjoin  the  collection  of  those  in  dispute, 
much  more  would  it  be  inequitable  to  tie  up,  by  injunc- 
tion, an  assessment  composed  of  separable  items,  some  of 
which  are  valid  and  others  invalid.  Equity  in  such  cases 
requires  that  the  bill  embrace  only  those  items  which  are 
wholly  illegal  and  unauthorized  by  law;  otherwise  the 
collection  of  all  taxes  embraced  in  the  suit  might  be 
greatly  delayed  by  litigation  which  may  involve  but  an  in- 
significant portion  of  the  sum  justly  due.  Tallassee  Mfg. 
Co.  v.  Spigener,  49  Ala.  262. 

This  view  is  supported  by  the  case  of  Pillsbury  v. 
Humphrey ,  26  Mich.  245,  in  which  a  bill  was  filed  pray- 
ing that  the  levy  of  State,  county,  and  township  taxes 
be  restrained,  alleging  them  all  to  be  invalid.  Com- 
plainant failing  to  show  any  illegality  in  the  State  and 
county  taxes,  the  bill  was  dismissed.  The  court  says  in 
the  opinion  :  "  The  legal  charge  will  not  be  enjoined  in 
order  to  cut  off  that  which  may  be  illegal." 

It  is  not  necessary  to  bring  a  given  case  within  this 
rule  that  the  complaint  should  admit  that  a  portion  of 
the  levy  is  valid,  but  will  be  sufficient  if  the  court  can 
see,  from  the  statement  made  in  the  bill,  that  a  portion  of 
the  tax  should  be  paid.  Bailey  v.  Atlantic,  etc.,  R.  R.  Co., 
1  Cent.  L.  J.  502. 

A  practice  that  would  enable  a  tax-payer  to  bring  an 
action  against  an  auditor,  to  enjoin  the  placing  of  a  tax 
levy  upon  the  tax  duplicate,  which  includes  legal  with  ille- 
gal charges,  and  thus  avoid  the  payment,  or  tender  of 
payment,  of  those  taxes  which  he  would  be  compelled  to 
mak;e  if  the  action  was  against  the  treasurer,  after  the 
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duplicate  had  been  placed  in  his  hands  for  collection,  can 
not  be  defended  or  tolerated. 

Interference  with  the  collection  of  the  public  Revenues 
has  been  so  prevalent  and  embarrassing  as  to  induce 
the  law-making  power,  in  many  instances,  to  forbid,  ab- 
solutely, the  granting  of  writs  for  that  purpose;  and  now 
courts  usually  impose  such  conditions  upon  the  granting 
of  equitable  remedies  as  to  confine  the  litigation  and  de- 
lay to  the  collection  of  those  taxes  which  appear,  prima 
facie,  to  be  illegal. 

Having  found  that  a  portion  of  the  levy  included  in 
the  bill  in  this  case  was  a  valid  exercise  of  the  taxing 
power,  it  follows  from  what  has  been  said  that  the  com- 
plaint which  sought  to  enjoin  the  levy  as  a  whole  was 
subject  to  demurrer. 

Judgment  affirmed.  ' 

Filed  September  14,  1892;  petition  for  rehearing  overruled  December 
20,  1892. 
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Bill,  op  Exceptions. — Time  Allowed  to  Prepare,  etc.,  Fixed  by  the  Court — 
Failure  to  Present  for  Approval  in  Required  Time. — Effect  on  Appeal. — Where 
a  bill  of  exceptions  has  not  been  presented  to  the  judge  for  his  approval 
within  the  time  fixed  by  the  court,  the  bill  will  not  be  properly  in  the 
record,  and  no  question  will  be  presented  thereby  for  the  decision  of  this 
court. 

JTrom  Hendricks  Circuit  Court. 

F.  M.  McCray,  for  appellant. 

0.  P.  Mahan,  for  appellee. 

Olds,  J. — The  question  discussed  by  counsel  for  appel- 
lant in  his  brief,  and  sought  to  be  presented  in  this  cause, 
as  stated  by  counsel,  relates  to  the  rulings  of  the  court  in 
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excluding  certain  evidence  offered  by  the  appellant  on  the 
trial  of  the  cause  in  the  circuit  court,  and  which  was  ob- 
jected to  by  counsel  for  the  appellee,  and  the  objection 
sustained,  and  the  evidence  excluded  by  the  court.  Coun- 
sel for  the  appellant  makes  a  general  statement  of  the 
question  involved  and  says  it  is  properly  presented  by  the 
record,  but  no  reference  is  made  to  the  record,  showing 
the  offering  and  excluding  of  the  evidence  and  the  ruling 
of  the  court  and  reserving  of  an  exception  thereto.  If 
any  such  question  is  presented  in  this  case,  it  must  appear 
by  the  general  bill  of  exceptions  filed  in  the  cause,  and  it 
is  contended  on  the  part  of  counsel  for  the  appellee  that 
the  bill  of  exceptions  is  not  a  part  of  the  record,  for  the 
reason  that  it  was  not  filed  or  presented  to  the  judge  for 
his  approval  and  signature  within  the  time  fixed  by  the 
<?ourt ;  that  the  court,  on  the  23d  day  of  October,  1889, 
fixed  the  time  of  filing  the  bill  of  exceptions,  giving 
ninety  days'  time,  from  that  date,  within  which  to  file  the 
same,  and  that  the  bill  of  exceptions  was  not  presented  to 
the  judge  for  his  approval  until  the  22d  day  of  January, 
1890,  ninety-one  days  having  expired,  excluding  the  day 
on  which  the  order  was  made,  before  the  bill  was  pre- 
sented to  the  judge  for  his  approval;  and  these  facts 
appear  from  the  record. 

The  bill  of  exceptions  not  having  been  presented  to  the 
judge  for  approval  within  the  time  fixed  by  the  court,  the 
bill  of  exceptions  is  not  properly  in  the  record,  and  no 
question  is  presented  for  our  decision.  The  statute  re- 
quires that  time  must  be  allowed  by  the  court  for  the 
presentation  of  a  bill  of  exceptions  to  the  judge,  and  it 
must  be  presented  within  the  time  allowed.  *  Section  629, 
R.  S.  1881 ;  Elliott's  Appellate  Procedure,  sections  802  and 
803,  and  authorities  there  collected. 

Judgment  affirmed,  with  costs. 

Filed  November  18,  1892;  petition  for  a  rehearing  overruled  December 
15,  1892. 
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No.  16,068. 

Bradshaw  v.  Van  Winkle. 

Estoppel. — Answer  by  Way  of. — Necessary  Allegation*. — Conveyance  by  Minor. 
— Representations  as  to  Age. — Where  a  minor  conveys  real  estate,  and  on 
arriving  at  twenty  one  years  of  age  disaffirms  his  deed  and  sells  the  same 
to  another  who  brings  suit  to  quiet  his  title  to  the  land  and  have  the  deed 
made  during  minority  declared  void  and  set  aside,  and  the  defendant 
answers  by  way  of  estoppel,  but  does  not  allege  that  the  minor  made  any 
representations  as  to  his  age,  in  connection  with  the  sale,  as  an  induce- 
ment for  the  defendant  to  purchase,  upon  which  he  relied,  or  that  he  was 
actually  misled  by  his  grantor,  such  answer,  as  an  estoppel,  is  fatally  de- 
fective. 

Statute  op  Limitations. — Quieting  Title. — Statute  Applicable  to. — Actions 
to  quiet  title  are  governed  by  the  fifteen  years'  statute  of  limitation,  and 
not  by  the  two  years'  statute. 

Practice. — Overruling  Demurrer  to  Bad  Answer. — Effect  where  all  Defenses 
are  Admissible  under  General  Denial. — In  an  action  where  all  defenses  may 
be  given  in  evidence  under  the  general  denial,  yet  if  other  answers  set- 
ting up  specific  defenses  are  filed,  which  are  clearly  bad,  and  demurrers 
to  the  same  are  overruled,  such  action  will  constitute  reversible  error ; 
the  rule  being  that  a  judgment  will  be  reversed  for  an  error  in  overruling 
a  demurrer  to  a  bad  answer,  unless  it  affirmatively  appears  that  such 
ruling  was  harmless.  The  theory  that  the  answers  are  good  is  presumed 
to  have  been  adhered  to  throughout  the  case. 

From  the  Perry  Circuit  Court. 

E.  E.  Drumb  and  W.  A.  Lamb,  for  appellant. 

R.  M.  Johnson  and  W.  Henning,  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellant 
against  the  appellee  to  quiet  the  appellant's  title  to  certain 
real  estate  described  in  the  complaint. 

The  complaint  is  in  two  paragraphs.  The  first  is  in  the 
usual  form,  alleging  ownership  in  fee  simple  in  the  appel- 
lant, and  that  the  appellee  claims  an  interest  therein  ad- 
verse to  the  appellant,  which  claim  is  unfounded  and 
without  right,  and  casts  a  cloud  upon  appellant's  title. 

The  second  paragraph  alleges  a  sale  and  conveyance* 
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while  a  minor,  by  one  Richard  E.  VanWinkle,  the  owner 
of  the  land,  to  the  appellee,  Isaac  N".  VanWinkle,  and  ^iat 
after  he  became  twenty-one  years  old  he  disaffirmed  the 
deed  and  sold  and  conveyed  the  same  to  the  appellant. 

Prayer  to  have  the  deed  to  appellee  declared  void  and 
set  aside,  and  appellant's  title  quieted. 

Appellee  answered  in  four  paragraphs.  The  first  para- 
graph is  a  general  denial.  A  demurrer  was  addressed  to 
each  of  the  paragraphs  of  answer,  except  the  first,  and  was 
overruled  and  exceptions  reserved,  and  the  ruling  is  as- 
signed as  error.  The  appellant  filed  a  reply  in  denial,  and 
the  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury,  the  trial  resulting  in  favor  of  the  appellee. 
The  second  paragraph  of  the  answer  alleges  facts  suffi- 
cient to  make  it  good  under  section  2945,  R.  S.  1881. 
The  third  paragraph  of  answer  is  bad.  It  attempts  to 
plead  an  estoppel,  but  it  does  not  allege  facts  sufficient  to 
make  it  a  good  paragraph  for  this  purpose.  It  fails 
to  allege  that  the  grantor,  Richard  E.  VanWinkle,  made 
any  representations  as  to  his  age  in  connection  with  the 
sale,  and  as  an  inducement  for  the  appellee  to  purchase, 
upon  which  he  relied.  It  is  alleged  tljat  the  grantor  had 
sworn  in  court  that  he  was  of  full  age,  but  it  does  not 
even  allege  that  the  appellee  was  present  and  heard  him 
so  testify,  or  that  he  even  had  any  knowledge  that  he  had 
so  testified  at  the  time  appellee  purchased,  or  that  appel- 
lee relied  on  the  fact  of  his  having  heard  him  so  testify. 
The  paragraph  is  clearly  defective. 

The  fourth  paragraph  pleads  the  two  years  statute  of 
limitation.  Counsel,  in  their  brief,  have  not  attempted  to 
show  what  relation  this  statute  has  to  an  action  of  the 
character  of  the  one  at  bar,  and  its  application  has  not  oc- 
curred to  us. 

This  is  an  action  to  quiet  title  to  real  estate,  and  would 
not  be  barred  in  less  than  fifteen  years.     See  Eve  v.  Louis, 
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91  Ind.  457.  The  paragraph  of  answer  was  bad,  and  the 
demurrer  should  have  been  sustained  to  it. 

It  is  contended  that  this  being  an  action  to  quiet  titler 
all  defenses  might  have  been  given  in  evidence  under  the 
general  denial.  Admitting  this  to  be  true,  a  defendant 
may  file  other  answers  pleading  specific  defenses,  and 
having  done  so,  and  demurrers  having  been  addressed  to 
them,  the  court,  in  ruling  upon  the  demurrers,  neces- 
sarily held  that  the  facts  alleged  in  each  paragraph  of 
answer  constituted  a  good  defense  to  the  action.  It  must 
be  presumed  that  £he  court  adhered  to  this  ruling  and 
theory  throughout  the  case,  and  was  governed  by  it  in 
making  its  finding  in  the  case. 

The  finding  in  this  case  is  a  general  finding,  and  it  does 
not  affirmatively  appear  that  no  harm  resulted  to  the  ap- 
pellant on  account  of  such  erroneous  rulings,  in  the  over- 
ruling of  the  demurrers  to  the  third  and  fourth  paragraphs 
of  answer,  the  rule  in  such  cases  being  that  the  judgment 
will  be  reversed  for  an  error  in  the  overruling  of  a  demur- 
rer to  a  bad  answer,  unless  it  affirmatively  appears  that 
such  ruling  is  harmless.  Walling  v.  Burgess,  122  Ind. 
299.  See  also  Elliott's  Appellate  Procedure,  section  637, 
where  the  authorities  are  collected  and  cited. 

Judgment  reversed,  with  instructions  to  the  circuit 
court  to  sustain  the  demurrer  to  each  of  the  third  and 
fourth  paragraphs  of  answer. 

Filed  December  20,  1892. 
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No.  15,996. 

Sills  et  al.  v.  Lawson  et  al. 

Conveyance. — Deed. —  Violation  of  Recording  Act. — Effect  on  Purchaser  in 
Good  Faith  Without  Notice.— Tax  Sale.  —  Good  TUle  Not  Necessary  to  Vest 
Lien  in  Purchaser. — Pending  a  suit  to  foreclose  a  tax  lien  upon  a  cer- 
tain tract  of  land,  the  owner  thereof  sold  it  to  A,  and  after  a  judgment 
foreclosing  the  tax  lien,  and  at  the  sale  of  said  land  by  the  sheriff,  by 
virtue  of  said  lien,  B  in  good  faith,  and  without  knowledge  of  the  con- 
veyance to  A,  bought  the  land,  and  paid  the  purchase  money,  and  in  due 
course  of  time  obtained  a  sheriff's  deed  therefor,  which  he  had  recorded 
in  the  proper  office  in  due  time,  A  not  yet  having  had  his  deed  recorded, 
and  having  allowed  more  than  a  year  to  elapse  from  the  execution  of  his 
deed.    A  brought  suit  to  quiet  his  tile. 

Held,  that  B  having  purchased  the  land  in  good  faith,  without  notice  of  the 
unrecorded  conveyance,  and  having  paid  the  purchase  money  and  acquired 
a  sheriff's  deed,  and  had  it  recorded  before  notice  of  A's  claim,  he  was 
protected  against  such  claim. 

Held,  also,  that  it  is  not  necessary  under  the  recording  act,  section  2931,  B. 
S.  1881,  that  the  purchaser  should  acquire  a  good  title,  it  being  sufficient 
if  he  acquired  a  title  which  would  have  been  good  if  the  unrecorded  con- 
veyance had  never  been  executed. 

Appeal. — Lien  for  Purchase  Money. — Motion  for  Judgment  for  by  Appellant. — 
Not  Inconsistent  with  Prayer  for  Appeal. — Where,  before  a  prayer  for  ap- 
peal, the  record  contains,  by  motion  of  defendant  and  consent  of  the 
plaintiff,  a  judgment  of  the  court  declaring  a  lien  on  the  land  for  the 
purchase  money  and  interest  thereon,  which  was  offered  by  the  plaintiff 
in  his  complaint,  such  an  entry  does  not  constitute  a  settlement  of  the 
matter  in  controversy,  and  was  not  inconsistent  with  the  prayer  for  ap- 
peal, it  simply  being  intended  to  take  the  money  upon  failure  to  reverse 
the  judgment  on  appeal. 

From  the  White  Circuit  Court. 
W.  L.  Taylor  and  T.  F.  Palmer,  for  appellants. 
E.  B.  Sellers  and  W.  E.  Uhl,  for  appellees. 

Miller,  C.  J. — This  action  was  brought  by  the  appel- 
lees against  the  appellants  to  quiet  the  title  of  the  appel- 
lees to  a  tract  of  land. 

The  complaint  shows  that  on  the  17th  day  of  May,  1888, 
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a  decree  of  the  White  Circuit  Court  was  entered  in  an  ac- 
tion wherein  the  State  of  Indiana,  upon  the  relation  of 
the  prosecuting  attorney,  was  plaintiff,  and  Clinton  Keiser^ 
James  C.  Evans  and  Addison  K.  Sills  were  defendants,, 
foreclosing  the  lien  of  the  State  for  certain  taxes  against 
said  lands;  that  on  the  7th  day  of  July,  1888,  the  land  was 
sold  by  the  sheriff,  upon  the  decree,  to  the  appellant,'Ad- 
dison  K.  Sills ;  that  on  the  10th  day  of  July,  1889,  the 
sheriff*  executed  a  sheriff's  deed  to  Sills,  who  has  since 
conveyed  a  portion  of  the  same  to  his  wife,  by  a  voluntary 
conveyance ;  that  pending  the  suit,  but  prior  to  the  ren- 
dition of  the  judgment,  the  plaintiffs  purchased  the  real 
estate  in  good  faith,and  for  full  value,  from  said  James  C. 
Evans,  who  was  the  owner  in  fee  simple  of  the  land,  and 
received  from  him  a  deed  of  conveyance  for  the  same ;  that 
there  never  was,  at  any  time,  any  written  notice  of  the 
suit  filed  with  the  clerk  of  the  Circuit  Court,  nor  any  no- 
tice thereof  recorded  in  any  lis  pendens  record  kept  in  the 
office  of  the  clerk  of  said  court;  that  the  plaintiffs  are, 
and  have  been,  non-residents  of  the  State,  were  not  par- 
ties to  the  suit,  and  had  no  notice  or  knowledge  of  it  or 
the  sheriff's  sale  until  the  year  for  redemption  had  nearly 
expired,  at  which  time  they  were  informed  that  the  sale 
took  place  on  the  17th  day  of  July,  1889;  that  they  relied 
upon  this  information,  and  intended  to  redeem  within  the 
year  for  redemption,  but  learned  afterwards  that  the  time 
for  redemption  had  already  expired ;  that  the  suit  wa& 
brought  at  the  firpt  term  of  court  held  after  they  learned 
of  the  judgment  and  sheriff's  sale. 

The  plaintiffs  ask  that  the  sheriffs  sale,  and  deed  made 
thereunder,  be  vacated  and  set  aside,  and  their  title  quieted. 
The  prayer  for  relief  is  followed  by  the  following  offer: 
"  And  in  order  that  said  defendant  may  lose  nothing  on 
account  of  his  said  purchase  of  said  land,  the  plaintiffs 
hereby  consent,  if  the  relief  herein  asked  shall  be  granted, 
that  the  amount  paid  by  the  defendant  for  said  land,  as. 
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aforesaid,  with  interest  at  eight  per  cent,  from  the  date  of 
said  purchase,  shall  be  adjudged  herein  a  first  lien  on  said 
lands,  and  that  the  court  may  fix  the  time  when  the  same 
shall  he  paid." 

The  defendants  answered  in  three  paragraphs,  the  first 
of  which  was  subsequently  withdrawn.  The  second  par- 
agraph was.  an  answer  by  both  defendants.  It  admits  the 
recovery  of  the  judgment  and  sale  of  the  land  to  the  de- 
fendant, Addison  K.  Sills,  and  that  there  was  no  written 
notice  of  the  suit  filed  or  recorded  in  the  lis  pendens  record 
of  the  White  Circuit  Court. 

It  also  avers  that  on  the  10th  day  of  July,  1889,  the 
same  day  upon  which  the  defendant  received  the  sheriff's 
deed  for  the  land,  he  caused  it  to  be  duly  recorded  in  the  re- 
corder's office  of  White  county ;  that  afterwards,  and  for  a 
valuable  consideration,  he  sold  and  caused  a  portion  of 
the  land  to  be  conveyed  to  his  co-defendant. 

Defendants  further  say  that  plaintiffs  received  a  deed  of 
conveyance  from  said  James  C.  Evans  and  his  wife  of  said 
land,  prior  to  the  time  of  said  judgment,  but  not  until  after 
the  commencement  of  said  suit  and  service  of  process 
thereupon  upon  their  grantors,  and  that,  prior  to  the  re- 
cording of  their  said  deed,  they  were  holding  and  owning 
said  land  secretly,  and  that  said  deed  from  James  C.  Evans 
and  wife,  from  whom  and  by  which  they  claim  to  have  an 
interest  in  said  land,  although  bearing  date  of  February  6, 
1888,  was  not  recorded  in  the  office  of  the  recorder  of 
"White  county,  Indiana,  until  the  10th  day  of  July,  1889, 
long  after  the  taking  of  said  judgment,  and  said  sheriff's 
sale,  and  the  execution  and  recording  of  said  sheriff's 
deed  to  Addison  K.  Sills,  and  the  conveyance  as  aforesaid 
to  Lovenia  E.  Sills.  The  defendants  further  say  that  they 
purchased  said  real  estate  in  good  faith  for  $  valuable  con- 
sideration, in  manner  as  aforesaid,  without  any  notice 
whatever  of  any  claim  or  interest  in  the  same  by  plaintiffs, 
until  long  after  they  had  obtained  a  fee  simple  title  in  said 
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lands,  and  that  they  have  made  lasting  and  valuable  im- 
provements upon  said  lands,  in  ditches  and  drains,  amount- 
ing in  value  to  $200. 

The  other  paragraphs  of  answer  allege  substantially  the 
same  facts. 

Demurrers  were  overruled  to  the  complaint,  and  sus- 
tained to  each  paragraph  of  answer,  and  judgment  ren- 
dered upon  the  pleadings  in  favor  of  the  plaintiffs,  quieting 
their  title  to  the  real  estate  described  in  the  complaint. 

The  material  questions  of  law  which  must  control  the 
decisions  of  this  case  are  more  fully  presented  by  the  de- 
murrers to  the  •  several  paragraphs  of  answer  than  upon 
the  demurrers  to  the  complaint. 

Assuming,  without  deciding,  that  the  complaint  states  a 
cause  of  action  in  favor  of  the  plaintiff  on  account  of  the 
failure  of  the  prosecuting  attorney  to  file  a  lis  pendens  no- 
tice of  the  institution  of  the  suit  for  the  foreclosure  of  the 
tax  lien,  there  remains  for  consideration  the  effect  of  the 
failure  of  the  appellees  to  record  their  deed  from  Evans 
until  after  the  appellant,  Addison  K.  Sills,  purchased  the 
property  at  sheriff's  sale,  received  and  had  recorded  his 
sheriff's  deed. 

Section  2931,  R.  S.  1881,  provides  that  every  conveyance 
of  land,  not  recorded  within  forty-five  days  from  its 
execution,  shall  be  fraudulent  and  void  as  against  any 
subsequent  purchaser  in  good  faith,  and  for  a  valuable 
consideration. 

The  answer  shows  that  the  appellees  held  their  deed 
from  record  from  its  execution,  February  6,  1888,  until 
July  10,  1889,  more  than  a  year  after  the  sheriff's  sale, 
and  after  the  sheriff's  deed  had  been  recorded. 

No  objection  is  made  to  the  regularity  of  the  proceed- 
ings for  the  sale  of  the  property  under  the  decree  of  fore- 
closure, and  we  may  assume  that  Addison  K.  Sills  acquired, 
upon  the  face  of  the  record,  a  complete  title  to  the  property. 

The  answer  alleges  that  when  the  appellant,  Addison  K. 
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Sills,  received  his  sheriff's  deed  he  acted  in  good  faith, 
without  notice  or  knowledge  of  any  claim  by  the  plaintiffs 
to  the  land.  Having  purchased  the  land  in  good  faith, 
without  notice  of  the  unrecorded  conveyance,  and  having 
paid  the  purchase  money  and  acquired  a  sheriff's  deed,  and 
had  it  recorded  before  notice  of  the  appellee's  claim,  the 
purchaser  was  protected  against  such  claim.  Milner  v. 
Hyland,  77  Ind.  458;  Shirk  v.  Thomas,  121  Ind.  147;  Lee 
v.  Bcrmingham,  30  Kan.  312;  2  Freeman  on  Judgments, 
2  ed.,  section  366 ;  2  Freeman  on  Executions,  section  336. 

It  was  not  necessary,  in  order  to  protect  the  purchaser 
under  the  recording  act,  that  he  should  have  acquired  a 
good  title.  It  was  sufficient  if  he  acquired  a  title  which 
would  have  been  good  if  the  unrecorded  conveyance  had 
never  been  executed.     Meikel  v.  Borders,  129  Ind.  529. 

In  our  opinion  the  court  erred  in  overruling  the  demur- 
rers to  the  several  paragraphs  of  answer. 

The  record  contains,  near  the  concluding  portion  of  the 
judgment,  and  immediately  prior  to  the  prayer  of  appeal 
to  this  court,  the  following  entry : 

"  On  motion  of  the  defendants,  the  plaintiffs  consenting 
thereto,  the  sum  paid  by  the  defendant,  Addison  K.  Sills, 
for  said  real  estate,  at  said  foreclosure  sale,  with  eight  per 
cent,  interest  thereon  since  the  date  of  said  sale,  amounting 
to  the  sum  of  $243,  be  and  the  same  is  hereby  adjudi- 
cated a  first  lien  on  said  land  in  favor  of  said  Addison  K, 
Sills." 

Appellees  insist  that  this  offer,  being  made  on  condition 
that  the  relief  sought  by  the  plaintiffs  should  be  granted, 
the  defendant,  by  making  the  motion  for  a  judgment  for 
the  money,  accepted  the  condition,  and  that  this  consti- 
tuted a  settlement,  under  the  sanction  of  the  court,  of 
the  whole  matter  in  controversy. 

It  is  probably  sufficient  to  say  that  there  is  no  motion, 
assignment  of  error,  or  other  pleading  in  this  court  bring- 
ing the  question  before  us  for  decision.     We  will,  how- 
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ever,  add  the  opinion  that  merely  taking  a  judgment  for 
the  money  in  accordance  with  the  ofter  made  in  the  com- 
plaint, and  by  consent  of  the  plaintiffs,  was  not  an  elec- 
tion to  pursue  a  course  inconsistent  with  the  prosecution 
of  the  appeal  then  and  there  asked. 

It  was  clearly  the  intention  of  the  appellant  to  take  the 
money  only  upon  failure  to  reverse  the  judgment  on  ap- 
peal. If  the  appellant  had  proceeded  to  enforce  the  col- 
lection of  this  money,  a  very  different  question  would  be 
presented.  As  it  is,  the  appellants  have  not  received,  or 
the  appellees  parted  with  anything  of  value,  because  of 
the  rendition  of  the  judgment  in  this  form.  When  the 
offer  was  made  to  allow  a  judgment  to  be  entered  for  the 
refunding  of  the  money  paid  in  discharge  of  a  lien  for 
taxes,  the  plaintiffs  did  nothing  more  than  they  were  in 
equity  bound  to  do  in  order  to  make  their  complaint  good. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrers  to  the  several  paragraphs  of  answer. 

Filed  December  20,  1892. 
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169  177/  Conveyance. — Deed. — Construction  of. — Surplusage  in, — Inchoate  Interest  of 
Wife  can  not  be  Conveyed. — Not  a  Present  Estate. — Where  a  deed  made  by 
a  husband  and  wife  contains  all  the  matter  essential  to  a  conveyance  in 
fee  simple  of  the  interest  of  both  grantors,  but  contained  the  clause, 
tl  intending  hereby  to  convey  absolutely  to  said  grantee,  as  executor 
aforesaid,  all  the  interest  of  Sarah  Davenport  in  said  premises,"  such 
clause  will  be  treated  as  mere  surplusage,  and  will  not  operate  to  make  it 
the  intention  of  the  parties  to  convey  simply  the  inchoate  interest  of  the 
wife  (for  the  fee  simple  was  in  the  husband),  which  would  be  a  nullity. 
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The  inchoate  interest  of  the  wife  in  the  lands  of  her  husband  is  not  a 
present  estate,  and  so  long  as  the  title  remains  in  the  husband,  the  in- 
choate interest  alone  can  not  be  conveyed. 
Deed. — Construction  of. — Construed  Most  Favorably  to  Grantee. —  Will  be  given 
Some  Effect  if  Possible. — When  a  deed  is  ambiguous,  and  it  is  necessary  to 
resort  to  rules  of  construction;  the  instrument  will  be  considered  as  a 
whole,  and  construed  most  favorably  to  the  grantee;  and,  if  possible, 
some  effect  will  be  given  to  the  deed ;  for  it  will  be  assumed  that  the 
parties  intended  the  deed  to  be  operative,  and  not  a  mere  nullity. 

From  the  Benton  Circuit  Court. 

E.  P.  Hammond,  M.  H.  Walker,  G.  H.  Gray  and  W.  B. 
Austin y  for  appellant. 

J.  H.  Adams,  J.  B.  Co  froth  and  T.  A.  Stuart,  for  appellee. 

McBride,  C.  J. — While  several  errors  are  assigned  in 
this  case,  they  all  hinge  upon  the  construction  of  the  fol- 
lowing deed : 
"To  All  People  to  Whom  These  Presents  Shall  Come,. 

Greeting  : 

"  Know  ye  that  we,  Joseph  Davenport  and  Sarah  Daven- 
port, his  wife,  of  the  town  of  West  Hartford,  county  of 
Hartford,  and  State  of  Connecticut,  for  the  consideration 
of  one  dollar,  received  to  our  full  satisfaction  of  Shubael 
H.  Whaples,  of  the  town  of  Newington,  in  said  county, 
executor  of  the  will  of  Albert  S.  Hunn,  deceased, 

"Do  give,  grant,  bargain,  sell  and  confirm  unto  the  said 
Shubael  H.  Whaples,  executor  as  aforesaid,  a  certain  piece 
of  land  situated  in  the  county  of  Benton,  State  of  Indiana, 
being  the  northwest  quarter,  section  seventeen,  and  the 
east  half  of  section  eighteen,  in  the  township  number 
twenty -five,  range  seven  west,  containing  four  hundred  and 
eighty  acres  of  land.  Said  premises  were  mortgaged  by 
deed  recorded  in  mortgage  records,  Book  No.  9,  at  pages 
131  and  132,  by  Joseph  Davenport  to  said  Albert  S.  Hunn; 
intending  hereby  to  convey  absolutely  to  said  grantee,  as 
executor  as  aforesaid,  all  the  interest  of  Sarah  Davenport 
in  said  premises. 
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"  To  have  and  to  hold  the  above  granted  and  bargained 
premises,  with  the  appurtenances  thereof,  unto  the  said 
grantee,  his  heirs,  and  assigns  forever,  to  his  and  their 
own  proper  use  and  behoof.  And,  also,  I,  the  said  grant- 
ors, do  for  ourselves,  our  heirs,  executors,  and  administra- 
tors, covenant  with  the  said  grantee,  his  heirs,  and  assigns 
that,  at  and  until  the  ensealing  of  these  presents,  we  are 
well  seized  of  the  premises  as  a  good  indefeasible  estate 
in  fee  simple,  and  have  good  right  to  bargain  and  sell  the 
same  in  manner  and  form  as  is  above  written,  and  that 
the  same  is  free  from  all  incumbrances  whatsoever. 

"And,  furthermore,  we,  the  said  grantors,  do  by  these 
presents  bind  ourselves  and  our  heirs  forever  to  warrant 
and  defend  the  above  granted  and  bargained  premises  to 
him  and  the  said  grantee,1  his  heirs  and  assigns,  against  all 
claims  and  demands  whatsoever,  with  the  exception  of 
such  taxes  as  may  have  been  assessed  or  become  due  since 
March  30, 1878. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  fourteenth  day  of  April,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  seventy-nine. 

"  Joseph  Davenport.  \u  s. 
"  Sarah  Davenport,  [l.  s. 

"  Signed,  sealed,  and  delivered  in  the  presence  of 

"  Henry  Talcott. 
"  Sarah  J.  Bywater." 

When  the  deed  was  executed,  Joseph  Davenport  was 
owner  in  fee  of  the  land  in  controversy,  subject  to  the 
mortgage  referred  to  in  the  deed.  Sarah  Davenport  owned 
no  interest  whatever  therein,  except  her  inchoate  interest 
as  his  wife. 

We  quote  from  the  brief  of  counsel  for  the  appellant 
their  statement  of  the  contention : 

uThe  contention  between  the  parties  arises  upon  the 
construction  of  the  Davenport  deed  to  Whaples.  Appel- 
lee claims  that  it  was  effective  to  convey  Joseph  Daven- 
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port's  title.  Appellant  insists  that  its  manifest  purpose 
was  to  convey  only  the  inchoate  interest  of  Davenport's 
first  wife,  and  that,  as  her  death  occurred  before  that  of 
her  husband,  the  deed  was  inoperative  and  void." 

This  argument  rests  upon  the  use  by  the  parties  of  the 
words,  "intending  hereby  to  convey  absolutely  to  said 
grantee,  as  executor  aforesaid,  all  the  interest  of  Sarah 
Davenport  in  said  premises,"  which,  they  insist,  are  words 
of  limitation,  serving  to  limit  the  estate  couveyed  to  the 
inchoate  interest  of  the  wife  therein  referred  to. 

The  construction  contended  for  by  the  appellant  would 
violate  many  well-settled  rules  for  the  construction  of 
deeds.  The  purpose  of  all  such  rules  is  to  ascertain  the 
intention  of  the  parties.  3  Washburn  on  Real  Property, 
marginal  pages  622-631. 

A  deed  should,  if  possible,  be  so  construed  that  some  ef- 
fect will  be  given  it.  It  will  be  assumed  that  the  parties 
did  not  intend  that  it  should  be  a  nullity,  and  did  intend 
that  it  should  be  operative.  It  will  be  upheld  rather  than 
defeated.  2  Parsons  on  Contracts,  505 ;  Irwin  v.  Kilburn, 
104  Ind.  118 ;  Gano  v.  Aldridge,  27  Ind.  294. 

When  it  becomes  necessary  to  resort  to  rules  of  construc- 
tion, to  determine  the  meaning  and  purport  of  a  deed,  be- 
cause of  any  ambiguity  in  the  terms  used,  that  construc- 
tion will  be  adopted  which  is  most  favorable  to  the  grantee. 
Hunt  v.  Francis,  5  Ind.  302 ;  Hackleman  v.  Board,  etc.,  78 
Ind.  162 ;  2  Parsons  on  Conts.,  supra. 

It  is  also  a  cardinal  rule  in  the  construction  of  deeds 
that  it  be  made  on  the  entire  deed,  and  not  merely  upon 
a  particular  part  of  it;  and,  therefore,  every  part  of  a 
deed  ought,  if  possible,  to  take  effect,  and  every  word  to 
operate.  Willard  on  Keal  Estate  and  Conveyancing,  401 ; 
Williams  v.  Owen,  116  Ind.  70;  Allen  v.  Holton,  20  Pick. 
458-463. 

If  the  words  in  controversy  had  been  omitted  from  the 
Vol.  133.— 10. 
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deed,  there  would  have  been  no  room  for  doubt  as  to  its 
meaning.  It  is  clear  that  the  deed  without  them  would 
have  conveyed  the  entire  interests  of  both  grantors. 

Giving  to  that  clause,  however,  the  effect  contended  for 
by  the  appellant  renders  it  inoperative  and  defeats  it  as  a 
conveyance. 

The  inchoate  right  of  the  wife  in  the  lands  of  her  hus- 
band is  not  a  present  estate.  So  long  as  the  title  of  the 
husband  remains  vested  in  him,  such  inchoate  right  alone 
can  not  be  conveyed.  A  deed  which  attempts  to  convey 
such  inchoate  right,  and  no  more,  leaving  the  husband's, 
title  in  him,  is  void.  McCormick  v.  Hunter,  50  Ind.  186; 
Paulus  v.  Lattciy  93  Ind.  34 ;  Snoddy  v.  Leavitty  105  Ind.  357 ; 
Hudson  v.  Uvans,81  Ind.  596 ;  Rupe  v.  Iladley,  113  Ind.  416. 

Such  construction  is  not  that  most  favorable  to  the 
grantee,  but  is  destructive  of  his  interest.  It  assumes  that 
the  parties,  with  all  the  formalities  attending  the  execution 
of  a  valid  conveyance  of  land,  executed  a  paper  which 
conveys  nothing,  and  is  a  nullity.  These  words  relate 
solely  to  the  wife's  interest  in  the  land,  and  declare  the 
purpose  of  the  parties  to  convey  such  interest  to  the 
grantee.  The  language  previously  used  is  ample  to  con- 
vey that  interest.  The  words  in  question,  while  surplus- 
age, are  not  contradictory  of,  nor  are  they  inconsistent 
with  any  other  portion  of  the  deed.  Treating  them  as 
surplusage,  while  it' convicts  the  parties  of  using  unneces- 
sary and  redundant  language,  acquits  them  of  the  charge 
of  inconsistency  and  of  making  a  void  instrument.  It 
upholds  instead  of  striking  down  the  deed.  The  latter 
construction  harmonizes  all  of  the  provisions  of  the  deed, 
and  is,  in  our  opinion,  the  correct  one. 

The  conclusion  we  have  reached  is  in  accordance  with 
the  judgment  of  the  Circuit  Court,  and  its  judgment  is, 
therefore,  affirmed,  with  costs. 

Filed  September  14,  1892 ;  petition  for  a  rehearing  overruled  December 
22,  1892. 
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Jurisdiction. — Supreme  Court. — Agreement  of  Parties  Can  Not  Confer  Juris- 
diction.— A  Question  of  Law. — For  jurisdiction  of  the  subject-matter  in 
controversy,  the  court  must  look  to  the  law,  and  the  agreement  of  the 
parties  litigant  that  this  court  has  jurisdiction  does  not  affect  the 
question. 

Supreme  Court. — Highest  Judicial  Tribunal. — Takes  lis  Bank  and  Authority 
from  the  Constitution. — Not  Subject  to  Legislative  Interference. — The  Supreme 
Court  is  the  highest  judicial  tribunal  of  the  State,  and  takes  its  rank 
from  the  Constitution,  And  the  Legislature  can  not  deprive  it  of  author- 
ity incident  to  its  position  or  deprive  it  of  its  rank ;  for  distribution  of 
judicial  power  is  made  and  vested  by  the  Constitution. 

Legislature. — Constitutional  Law. — Power  to  Create  Appellate  Tribunals. — The 
Legislature  can  create  appellate  tribunals  inferior  to  the  Supreme  Court 
by  limiting  their  jurisdiction  to  cases  not  of  the  highest  grade,  and  to  ap- 
peals from  recoveries  of  a  limited  nature. 

Statute  Construed. — Appellate  Court. — Act  Creating. — Transferring  Cases 
from  Appellate  Court  Docket  to  Supreme,  and  vice  versa. — In  the  act  creating 
the  Appellate  Court  the  provision  regulating  the  practice  in  the  Supreme 
and  Appellate  Courts,  by  providing  for  the  transfer  of  cases  from  one 
docket  to  the  other,  is  not  special  legislation,  and  is,  therefore,  not  void 
as  being  unconstitutional. 

Appellate  Court. — Transfer  of  Cases  from  Supreme  Court  to. —  Validity  of 
Act — Statute  Construed. — The  act  providing  for  the  transfer  of  cases  to 
the  Appellate  Court,  which  were  appealed  to  the  Supreme  Court  prior  to 
its  enactment,  is  valid ;  for  remedies  and  tribunals  may  be  changed  by 
substitution  without  impairing  vested  rights. 

Same. — Jurisdiction  of. — Given  Expressly  by  Statute. — No  Implied  Jurisdic- 
tion.— The  statute  creating  the  Appellate  Court  expressly  designates  the 
class  of  appeals  over  which  it  is  given  jurisdiction,  and  the  express  men- 
tion of  one  thing  implies  the  exclusion  of  others. 

Same.—  Jurisdiction  of— Title  to  Real  Estate  Incidentally  Involved.—  Where  the 
question  of  title  to  real  estate  is  a  mere  incidental  matter,  and  there  is 
no  decree  or  judgment  affirming  it  to  be  in  one  or  denying  it  to  be  in  an- 
other, and  the  recovery  is  for  money  only,  and  does  not  exceed  one 
thousand  dollars,  the  jurisdiction  is  in  the  Appellate  Court. 

Appeal.  —Theory  in  Trial  Court,  Theory  on  Appeal. — The  theory  upon  which 
a  case  was  tried  must  be  adhered  to  on  appeal. 

Title. — Partition  Proceedings. — Title  in  Issue. — Effect  on. — In  an  action  for 
partition,  title  to  real  estate  may  be  put  in  issue;  and  the  judgment  ren- 
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dered  thereon,  if  in  a  court  of  competent  jurisdiction,  and  the  ques- 
tion of  title  appears  on  the  face  of  the  record,  will  operate  as  a  former 
adjudication  in  any  subsequent  litigation  between  the  same  parties  in- 
volving the  same  matter. 

Same. — In  Fee. — How  A  cquired.— Easement — Title  of  in  Fee. — Title  in  fee 
to  land  may  be  acquired  by  possession  or  limitation.  An  easement  is  an 
estate  in  land,  and  may,  therefore,  be  held  in  fee. 

Same. — In  Fee. — Effect  on  of  Strengthening  or  Augmenting  Deeds. — When  a 
grantee  once  acquires  an  estate  in  fee  it  remains  in  him,  unless  he  subse- 
quently divests  himself  of  it,  and  he  may  accept  deeds  strengthening  his 
title  or  augmenting  appertaining  privileges  without  losing  title  once 
vested. 

Speciax  Verdict. — Failure  to  Embrace  all  Matters  in  Issue. —  Venire  de  Novo. 
—  When  Motion  for  Will  Lie. — New  Trial. — Motion  for. —  When  Proper. — 
Practice. — A  special  verdict  that  does  not  embrace  all  the  matters  in  issue  is 
not  bad  as  against  a  motion  for  a  venire  de  novoy  as  such  motion  only  lies 
where  the  verdict  upon  its  face  is  defective  in  form.  Where  the  verdict 
is  contrary  to  the  evidence,  or  does  not  state  a  fact  which  the  party  be- 
lieves the  evidence  establishes,  the  remedy  is  by  a  motion  for  a  new  trial. 

Same. —  When  Sufficient  to  Support  a  Judgment. — Conclusions  of  Law  and  Mat- 
ters of  Evidence  in. — Eject  on. — If  a  special  verdict  states  sufficient  facts 
to  support  a  judgment,  the  mere  presence  of  conclusions  of  law  or  mat- 
ters of  evidence  will  not  vitiate  the  verdict;  the  rule  being  that  verdicts 
are  to  receive  a  reasonable  construction,  and  are  not  to  be  disregarded  if 
they  can  thus  be  sustained. 

Practice. — Special  Verdict. — Motion  for  Judgment  on. — Saving  Exceptions. — 
If  the  facts  stated  in  a  special  verdict  entitle  a  party  to  judgment,  the 
proper  procedure  is  by  a  motion  for  judgment ;  and  the  question  of  the 
sufficiency  of  the  facts  may  be  saved  by  an  exception  to  the  ruling  on 
such  motion  by  the  party  adversely  affected  thereby. 

Damages. —  What  the  Verdict  Must  Shoiv. — Assessment  of  in  the  Alternative. — 
In  action  to  recover  damages  only,  the  amount  of  the  damages  must  be 
stated,  or  such  facts  stated  as  leave  nothing  to  be  done  but  to  compute 
them ;  and  the  usual  and  appropriate  method  of  making  the  assessment 
is  in  the  alternative. 

Judgment. — Failure  of  to  Follow  Verdict. — Remedy  for. — When  the  judgment 
fails  to  follow  the  verdict,  the  remedy  is  not  by  a  motion  for  a  new  trial, 
or  for  a  venire  de  novo,  but  by  a  motion  to  modify  the  judgment. 

Same. — Special  Verdict. — Assessment  of  General  Sum  Inconsistent  with  Specific 
Facts. — Effect  on  Judgment. — Not  Ground  for  a  Venire  de  Novo. — Where  a 
special  verdict  states  the  general  sum  as  the  damages,  it  is  not  necessarily 
bad,  on  a  motion  for  a  venire  de  novof  although  the  specific  facts  stated 
may  not,  in  law,  entitle  the  successful  party  to  the  damages  specified  in 
the  general  statement,  for  the  appropriate  judgment  may  be  entered  on 
the  specific  facts. 
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Same. —  Ultimate. — Effect  on  of  Intermediate  Errors. — Intermediate  errors  will 
not  reverse  where  the  ultimate  judgment  is  right.  - 

Conveyance. —  What  Passes  by  Implication. — Grant  of  Mill,  MM-racey  etc. — 
In  a  conveyance  granting  a  mill-race,  a  mill,  or  the  like,  a  grant  of  the 
land  forming  an  essential  part  of  the  thing  granted  is  conveyed,  although 
there  may  he  no  specific  designation  of  the  particular  parcel  or  quantity 
of  land  occupied  by  the  mill  or  race.  f 

From  the  Randolph  Circuit  Court. 

J.  W.  Ryan,  W.  A.  Thompson,  A.  0.  Marsh  and  J.  W. 
Thompson,  for  appellant. 

J.  W.  Newton,  E.  L.  Watson  and  «7.  S.  Engle,  for  appellee. 

Elliott,  J. — A  question  of  jurisdiction  is  in  the  record, 
and  must  be  determined.  The  amount  recovered  in  the 
court  below  was  four  hundred  dollars,  and  there  is  no  spe- 
cific decree,  so  that,  on  the  face  of  the  judgment,  it  appears 
that  there  was  a  recovery  of  money  only.  Both  parties 
contend  that  jurisdiction  is  in  this  court,  and  not  in  the 
Appellate  Court,  but  the  grounds  upon  which  they  assert 
that  jurisdiction  resides  in  this  court  are  widely  different. 
The  agreement  of  the  parties  that  this  court  has  jurisdic- 
tion does  not  affect  the  question,  for  it  is  established  law 
that  consent  can  not  confer  jurisdiction  of  the  subject  mat- 
ter. See  authorities  cited,  Elliott's  Appellate  Procedure, 
sections  13,  418,  498.  A  court  must  look  to  the  law  for  its 
jurisdiction  of  the  subject,  and  must,  notwithstanding  the 
agreement  of  the  parties,  decline  to  entertain  jurisdiction 
if  it  is  not  conferred  by  the  law.  We  must,  therefore,  as- 
certain and  determine  whether  this  appeal  is  within  the 
jurisdiction  of  this  tribunal,  or  within  that  of  the  Appel- 
late Court. 

The  Supreme  Court  is  undoubtedly  the  highest  judicial 
tribunal  of  the  State,  and  takes  its  rank  from  the  Consti- 
tution. As  its  rank  is  bestowed  upon  it  by  the  Constitu- 
tion, the  Legislature  can  not  lower  that  rank  or  deprive  it 
of  the  authority  incident  to  its  position  as  the  superior  ju- 
dicial tribunal  of  the  State.     Judicial  power  is  an  element 
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of  sovereignty  which  the  people,  the  original  fountain  of 
all  governmental  power,  have  distributed  to  the  courts. 
This  distribution  is  made  by  the  Constitution,  and  when 
tribunals  are  created  pursuant  to  its  provision,  it  vests  the 
judicial  power  in  them,  for  the  Constitution,  not  statutes, 
vesti  judicial  power.  See  authorities  cited  Elliott's  Appel- 
late Procedure,  section  1.  It  is  not  in  the  power  of  the 
Legislature  to  make  the  Supreme  Court  inferior,  in  any  re- 
spect, to  any  other  tribunal ;  but  in  it  remains  secure  from 
legislative  attack,  the  highest  judicial  power  distributed  by 
the  Constitution.  There  must  be  in  every  State  a  court 
capable  of  exercising  ultimate  judicial  power,  otherwise 
there  would  be  unending  conflict.  In  this  State  there  is  a 
court  invested  with  ultimate  judicial  power,  and  that  is  the 
Supreme  Court.  See  authorities  cited  Elliott's  Appellate 
Procedure,  sections  25,  26.  If  it  were  otherwise,  there 
would  be  no  organ  of  government  capable  of  authoritatively 
and  finally  settling  judicial  questions ;  and  that  there  must 
be  such  an  organ,  there  can  be  no  doubt,  for  the  judicial 
department  is  an  independent  one,  and  the  element  of  sov- 
ereignty delegated  to  that  department,  must,  as  in  the  case  of 
the  executive  and  legislative,  reside,  in  its  last  and  highest 
form,  in  one  tribunal,  one  officer,  or  body  of  officers;  but, 
while  we  are  clear  that  no  statute  can  deprive  the  Supreme 
Court  of  its  rank  as  the  highest  and  ultimate  repository  of 
judicial  power,  we  are  equally  clear  that  appellate  jurisdic- 
tion of  an  inferior  grade  may  be  conferred  upon  other  ap- 
pellate tribunals.  The  Legislature  can  not,  under  the  guise 
of  conferring  inferior  appellate  jurisdiction  upon  other 
tribunals,  grant  them  unlimited  appellate  jurisdiction ;  but  it 
may  grant  such  tribunals  appellate  jurisdiction  by  limiting 
it  to  classes  of  cases  not  of  the  highest  grade,  and  restrict- 
ing its  authority  to  appeals  from  recoveries  of  a  limited 
nature.  We  have  no  doubt  that  the  statute  creating  the 
Appellate  Court  is  valid,  for  the  reason  that  it  so  limits  the 
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jurisdiction  of  that  tribunal  as  to  prevent  it  from  equalin 
in  authority  the  Supreme  Court  of  the  State. 

The  contention  of  the  appellee's  counsel  that  the  act 
creating  the  Appellate  Court  is  unconstitutional  in  so  far 
as  it  regulates  practice  in  the  courts  by  providing  for  the 
transfer  of  cases  from  one  docket  to  the  other,  because 
such  a  provision  is  special  legislation  upon  a  subject  where 
general  legislation  is  required  by  the  Constitution,  can  not 
prevail.  We  freely  grant  that  if  the  legislation  is  to  be 
regarded  as  special,  the  conclusion  of  counsel  would  be 
correct,  for  the  Constitution  requires  that  the  practice  of 
the  courts  shall  be  regulated  by  general  laws,  but  wc  are 
clear  that  the  legislation  can  not  be  regarded  as  special. 
The  statute  makes  a  general  classification  of  cases,  and  the 
classification  is  not  in  any  sense  such  as  justifies  the  con- 
clusion that  it  singles  out  particular  cases ;  so  that  the  pro- 
visions of  the  Constitution  requiring  laws  requiring  the 
practice  in  the  courts  of  the  State  to  be  general  are  not 
impinged  or  violated.  We  are  referred  by  counsel  to  the  case 
of  ihe  Madison,  etc.,  R.R.  Co.  v.  WAftenecA:,  8  Ind.  217,  wherein 
it  was  held  that  a  statutory  provision  inflicting  a  penalty 
upon  railroad  companies,  in  case  of  a  failure  to  reduce 
a  judgment  from  which  an  appeal  was  prosecuted,  was 
unconstitutional.  Assuming  that  the  doctrine  of  the 
case  is  sound,  we  deny  that  it  governs  the  present  ques- 
tion. The  statute  creating  the  Appellate  Court  does 
not  apply  to  one  class  of  litigants,  as  did  the  statute  over- 
thrown in  the  case  cited;  it  applies  to  all  litigants,  and 
makes  no  attempt  to  classify  by  individuals  or  parties. 
The  basis  of  the  system  of  classification  is  the  difference 
in  classes  of  cases,  and  not  in  the  situation  of  parties  or 
persons.  The  statute  is  general  and  uniform,  inasmuch  as 
it  makes  a  general  classification,  and  operates  uniformly 
upon  all  the  classes  included  in  the  system  adopted.  Han- 
cock v.  Yaden,  121  Ind.  366 ;  State  v.  Loomis,  46  Neb.  L.  J. 
488.     If  the  position  of  appellee's  counsel   is  correct,  it 
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would  be  impossible  to  give  one  court  jurisdiction  of  gen- 
eral classes  of  cases  and  another  court  jurisdiction  of  other 
classes ;  and  the  result  would  be  that  the  Criminal  Courts, 
Superior  Courts,  courts  of  justices  of  the  peace,  and  the 
like,  would  be  wholly  illegal.  Such  a  result,  it  is  evident, 
was  not  for  a  moment  contemplated  by  the  framers  of  our 
Constitution. 

The  provisions  of  the  statute  creating  the  Appellate  Court, 
and  authorizing  the  transfer  to  that  court  of  cases  appealed 
to  this  court  prior  to  its  enactment,  are  valid.  There  is  no 
vested  right  in  a  remedy  or  in  a  tribunal.  Remedies  and 
tribunals  may  be  changed  by  substitution  without  impair- 
ing vested  rights.  It  may  be  granted  that  a  remedy  can 
not  be  entirely  swept  away  or  rendered  utterly  ineffective 
by  the  destruction  of  a  tribunal,  but  granting  this  will  not 
authorize  the  conclusion  that  the  substitution  of  the  Ap- 
pellate Court  for  the  Supreme  Court,  in  a  class  of  cases 
falling  within  a  limited  jurisdiction,  impairs  a  vested  right, 
for  the  parties  have  still  a  remedy  and  still  a  competent 
tribunal  to  administer  that  remedy.  There  is  no  necessity 
for  deciding  how  far  the  Legislature  may  go  in  destroying 
judicial  tribunals,  for  here  the  Appellate  Court  is  a  legal 
tribunal  in  which  all  appeals  over  which  it  is  given  juris- 
diction may  be  heard  and  determined;  so  that  there  is 
neither  a  complete  destruction  of  a  remedy,  nor  the  utter 
annihilation  of  a  tribunal  for  the  administration  of  the 
remedy. 

The  provisions  of  the  statute  empowering  the  Appellate 
Court  to  transfer  cases  to  the  docket  of  this  court,  when 
ascertained  to  be  within  its  jurisdiction,  are  valid;  and  so 
are  the  provisions  of  the  statute  empowering  this  court  to 
transfer  cases  from  its  docket  to  that  of  the  Appellate 
Court.  It  is  true  that  the  judgmeut  or  order  of  the  Ap- 
pellate Court  can  not  conclude  the  higher  court  upon  a 
question  of  its  own  jurisdiction,  but  this  does  not  affect  the 
validity  of  the  general  provisions  concerning  the  transfer 
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of  eases.  It  is  also  true  that  the  Legislature  must  define 
the  jurisdiction  of  the  Appellate  Court,  for  that  is  a  legis- 
lative power  which  can  not  be  delegated.  Where,  however, 
the  jurisdiction  is  defined  by  statute,  the  determination 
and  designation  of  what  cases  fall  within  the  respective 
jurisdiction  of  the  two  courts  is  purely  a  judicial  act.  As 
jurisdiction  comes  from  the  law  there  must,  of  necessity, 
be  a  law  defining  it,  but  where  there  is  such  a  law  the  duty 
of  determining  where  cases  belong  is  one  that  the  courts 
must  perform. 

We  agree  with  the  appellant's  counsel,  that  if  the  title 
to  real  estate  is  in  question,  the  jurisdiction  is  in  this  tri- 
bunal. This  court  is  the  chief  repository  of  appellate  ju- 
risdiction, and  cases  not  expressly,  or  by  clear  implication, 
placed  within  the  jurisdiction  of  the  Appellate  Court,  re- 
main in  the  original  and  chief  repository  of  appellate 
jurisdiction.  See  authorities  cited  Elliott's  Appellate  Pro- 
cedure, sections  34,  47.  The  statute  creating  the  Appellate 
Court  expressly  designates  the  classes  of  appeals  of  which 
it  is  given  jurisdiction,  and  this  express  mention  ex- 
cludes implication.  "The  express  mention  of  one  thing 
implies  the  exclusion  of  others,"  is  here  the  ruling  maxim. 
We  are  also  of  the  opinion  that  where  the  title  to  land  is 
directly  and  necessarily  involved,  it  constitutes  the  princi- 
pal element  of  the  case,  and  that  the  principal  carries  with 
it  all  incidents ;  so  that,  if  the  title  to  land  is  necessarily  and 
directly  involved  in  the  case,  the  jurisdiction  is  in  the  Su- 
preme Court,  although  there  may  be  nothing  more  than  a 
mere  money  recovery.  See  Elliott's  Appellate  Procedure, 
section  40, 11. 1.  Ibid,  sections  36,  37  and  notes.  But  where 
there  is,  on  the  face  of  the  record,  a  simple  judgment  for 
money,  and  no  specific  decree,  or  no  order  afiecting  the 
title  to  real  estate,  the  case  prima  facie  falls  within  the  ju- 
risdiction of  the  Appellate  Court,  and  there  it  must  go, 
unless  it  appears  from  the  record  that  the  title  to  real  es- 
tate is  so  directly  in  issue  as  to  constitute  the  principal  and 
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controlling  element  in  the  case.  If  the  question  of  title 
is  a  mere  incidental  matter,  and  there  is  no  decree  or  no 
judgment  affirming  title  to  be  in  one  of  the  parties,  or  de- 
nying it  to  be  in  one  of  them,  the  jurisdiction  is  not  in 
this  court  where  the  recovery  is  for  money  only  and  the 
amount  does  not  exceed  one  thousand  dollars.  See  author- 
ities cited  Elliott's  Appellate  Procedure,  section  58 ;  Harris 
v.  Howe,  129  Ind.  72. 

As  effective  a  practical  test  as  can  be  found  is  supplied 
by  the  answer  to  the  question :  Is  the  effect  of  the  judg- 
ment appealed  from  such  as  to  divest  one  of  the  parties  of 
title  or  to  invest  one  of  them  with  title?  It  is  manifest 
that  if  the  issues  and  judgment  are  of  such  a  character  as 
to  settle  the  question  of  title  and  enable  the  parties  to 
make  use  of  the  judgment  as  the  basis  of  a  plea  of  res  ad- 
judicata,  in  a  controversy  concerning  the  title,  that  jurisdic- 
tion is  in  this  court;  but  it  is  equally  evident  that  where 
the  judgment  can  not  be  regarded  as  conclusively  adjudi- 
cating the  question  of  title,  jurisdiction  is  in  the  Appellate 
Court,  although  the  question  of  title  may  be  incidentally 
or  indirectly  involved ;  provided,  of  course,  there  is  a  sim- 
ple money  recovery  not  exceeding  the  limit  designated  by 
the  statute. 

It  is  necessary  to  apply  the  general  principles  we  have 
stated  to  this  particular  case,  and,  as  most  often  happens, 
there  is  more  difficulty  in  the  application  of  the  principles 
than  there  is  in  ascertaining  and  announcing  the  princi- 
ples themselves.  To  make  the  application  of  the  principles 
enunciated,  it  is  essential  to  exhibit,  with  some  particular- 
ity, the  result  of  our  analysis  of  the  record  and  briefs  of 
counsel ;  and  we  begin  this  work  by  saying  that  the  judg- 
ment is  vested  upon  a  special  verdict,  wherein  many  deeds 
are  contained,  but  which  appellant's  counsel  affirm  is  insuf- 
ficient, for  the  reason  that  it  does  not  state  facts  showing 
title  to  the  land  described  in  it  to  be  in  the  appellee,  and 
they  also  assert  that  the  evidence  does  not  support  the 
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averment  of  the  complaint  that  the  appellee  is  the  owner 
of  the  land  which  the  controversy  concerns.  They  quote, 
in  their  brief  on  the  question  of  jurisdiction,  from  the 
special  verdict  the  following  finding : 

"The  plaintiff  and  hie  successive  grantors  have  had  the 
actual,  visible  and  continuous  occupancy  and  possession  of 
said  mill,  mill-race,  mill-dam  and  appurtenance,  adversely 
to  all  claims  of  other  parties  whatsoever,  for  a  period  of 
more  than  twenty  years  next  before  the  commencement  of 
this  suit.  They  also  refer  to  a  finding  contained  in  the 
verdict,  "that  the  defendant  did  not,  at  the  time  of  the 
commencement  of  the  suit,  own  any  part  of  the  mill,  race, 
dam  or  appurtenances."  They  further  direct  attention  to 
the  fact  that  in  the  first  paragraph  of  the  complaint  it  is 
alleged  that  the  plaintiff  is  the  owner,  and  in  possession  of 
the  land  in. controversy;  and  they  also  direct  to  the  alle- 
gations in  the  fourth  paragraph  of  the  complaint,  that 
the  plaintiff,  through  the  deeds  therein  set  forth,  "became 
the  owner  of  the  lands,  mill-seat,  and  mill-race  therein; 
and,  also,  to  the  averments  concerning  title  by  possession 
or  limitation,  described."  The  appellee's  counsel  contend 
that  the  first  paragraph  does  not  put  in  issue  the  owner- 
ship of  the  land,  and  that  the  allegation  of  ownership  is 
satisfied  by  evidence  of  a  possessory  right.  Of  the  fourth 
paragraph  it  is  said  that  it  pleads  simply  a  prescriptive 
right,  but  it  is  elsewhere  stated  that  facts  are  specifically 
pleaded  showing  title  by  possession,  and  is  argued  that 
title  in  incorporeal  property  may  be  acquired  in  fee,  and 
in  support  of  this  proposition  we  are  referred  to  Cooley's 
Blackst.,  vol.  1,  top  p.  105 ;  1  Washburn  on  Real  Prop- 
erty (5th  ed.),  top  p.  87. 

Appellant's  counsel  assert  that  the  law  is  that  where  a 
case  is  tried  upon  a  definite  theory,  that  theory  must  be  ad- 
hered to  on  appeal,  and  they  refer  us  to  Elliott's  Appellate 
Procedure,  sections  489,  490,  491.  Chicago,  etc..  It.  R.  Co.  v. 
Bills,  104  Ind.  13;  May  v.  Reed,  125  Ind.  199;  Pearson  v. 
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Pearson,  125  Ind.  341 ;  Feder  v.  Field,  117  Ind.  386 ;  First 
National  Bank  v.  Root,  107  Ind.  224  (228) ;  Western  Union 
Tel  Co.  v.  Meed,  96  Ind.  195 ;  Mescall  v.  Tally,  91  Ind.  96 ; 
Crabb  v.  Orth,  133  Ind.  11.  The  law  upon  this  point  undoubt- 
edly is  as  the  appellants  assert  it  to  be,  for  it  is  so  declared 
in  many  other  cases  besides  those  cited.  If  title  can  be  put 
in  issue  in  such  an  action  as  this,  it  was  undoubtedly  here 
put  in  issue,  inasmuch  as  the  complaint  not  only  specifi- 
cally asserts  title  in  the  plaintiff,  but  denies  that  the  de- 
fendant has  title.  The  findings  contained  in  the  special 
verdict  clearly  show  that  the  parties  construed  the  plead- 
ings as  putting  title  in  issue,  and  that  construction  must 
prevail  in  this  court.  See  authorities  cited  Elliott's  Ap- 
pellate Procedure,  section  494,  note  2.  The  appellee  asked 
judgment  upon  the  verdict,  and,  as  that  asserted  title  in 
him,  he  necessarily  demanded  judgment  upon  the  theory 
that  he  was  the  owner  of  the  land.  We  can  see  no  escape 
from  the  conclusion  that  the  plaintiff  acted  throughout 
upon  the  theory  that  he  owned  the  land,  and  that  he  con- 
strued his  complaint  as  putting  title  in  issue.  As  this  was 
the  effect  of  his  acts,  we  must  adjudge  that,  if  the  case  is 
one  in  which  title  could  be  put  in  issue,  it  was  put  in  issue 
and  tried. 

Before  we  enter  upon  an  examination  of  the  question  as 
to  whether  title  can  be  put  in  issue  in  such  a  case  as  this, 
we  think  it  proper  to  consider  the  argument  of  appellee's 
counsel,  based  upon  the  proposition  that  it  was  not  neces- 
sary to  put  the  title  in  issue.  We  have  no  doubt  that 
counsel  are  right  in  asserting  that  it  was  not  necessary  to 
put  the  title  in  issue,  but  this  does  not  warrant  the  conclu- 
sion that  the  title  was  not  put  in  issue  and  tried.  A  party 
may  not  be  bound  to  put  title  in  issue,  and  yet  he  may 
voluntarily  make  it  an  issue  in  the  case.  This  rule  has 
been  again  and  again  applied  in  partition  proceedings,  for 
while  it  is  not  necessary  to  put  the  title  in  issue  in  such 
proceedings,  a  party  may  elect  to  put  it  in  issue,  and  if  he 
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does  so  elect,  title  may  be  tried  and  a  conclusive  judgment 
rendered.  Robertson  v.  VanCleave,  129  Ind.  217  (230); 
Hawkins  v.  Taylor,  128  Ind.  431,  and  cases  cited ;  Powers 
v.  Nesbit,  127  Ind.  497  (498) ;  Luntz  v.  Greve,  102  Ind.  173, 
and  cases  cited ;  Woolery  v.  Grayson,  110  Ind.  149 ;  Spencer 
v.  McGonagle,  107  Ind.  410.  So  in  actions  concerning  per- 
sonal property,  a  party  is  not  obliged  to  put  the  question 
of  ownership  in  issue,  but  he  may  do  so  if  he  elects,  and 
if  he  does  put  it  in  issue  the  judgment  is  conclusive  upon 
that  question.  Smith  v.  Mosby,  98  Ind.  445 ;  McFadden  v. 
Fritz,  110  Ind.  1.  It  is  doubtful  whether  the  appellee  is  not 
precluded  from  asserting  that  the  title  could  not  be  put  in 
issue  in  this  case  since  he  did  at  least  do  all  he  could  to 
put  it  in  issue,  and,  by  the  theory  acted  upon  in  the  trial 
court,  he  assumed  that  it  was  in  issue ;  but  as  the  question 
whether  title  to  land  can  be  put  in  issue  in  such  a  case  as 
this  is  important  in  its  influence  upon  another  branch  of 
this  case,  we  here  consider  it. 

In  order  to  understand  the  question  whether  title  can  be 
put  in  issue  in  this  case,  it  is  necessary  to  give  a  somewhat 
fuller  outline  of  the  case,  although  it  is  not  necessary  to 
repeat  all  the  allegations  of  the  complaint  concerning  the 
ownership  of  the  land.  The  first  paragraph  of  the  com- 
plaint, after  the  allegations  of  ownership  in  the' plaintiff*, 
charges  that  the  defendant  unlawfully  and  knowingly  per- 
mitted his  hogs  and  cattle  to  break  and  enter  upon  the  land 
u  and  injure  the  mill-race."  *  The  fourth  paragraph  sets  forth 
a  deed  executed  to  the  appellee  by  Seaman  and  another,  and, 
also,  a  deed  from  Mary  Shaw  and  her  husband,  and  avers  that 
"by  said  deeds,  together  with  the  facts  and  deeds  hereinafter 
stated,  the  plaintiff  became  the  owner  of  the  land  in  fee  sim- 
ple, and  is  now  the  owner  thereof.'*  Thisaverment  is  followed 
by  other  deeds,  extending  over  a  period  of  more  than  forty 
years,  and  by  allegations  that  the  remote  grantors  took  and 
held  continuous  possession  of  the  land  involved  in  this  con- 
troversy.    The  allegations  concerning  the  trespass  by  the 
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hogs  and  cattle  of  the  defendant  are,  in  substance,  the 
same  as  those  of  the  first  paragraph.  Our  judgment  is 
that  title  can  be  put  in  issue  in  such  a  case  as  this, 
although  it  may  not  be  necessary  to  put  it  in  issue,  as  a 
possessory  right  is  sufficient  to  maintain  trespass.  The 
action  is  substantially  what  was  known  under  the  common 
law  practice  as  trespass  quare  clausum  /regit,  and  in  that 
action  title  was  not  necessarily  in  issue,  but  it  might,  as 
the  weight  of  authority  declares,  be  put  in  issue  if  the  par- 
ties so  elected.  There  is,  however,  some  conflict  upon  the 
question  where  the  common  law  practice  prevails,  but 
under  the  code  practice,  where  facts  must  be  averred  and 
fictions  are  excluded,  the  reason  for  holding  that  title  may 
be  put  in  issue  is  clearer  and  stronger  than  under  ^he  com- 
mon law  system,  where  fictions  were  recognized,'  forms 
slavishly  adhered  to,  and  judgments  in  ejectment  not  con- 
clusive upon  questions  of  title.  Our  code  is  principally 
built  up  of  equity  doctrines,  and  its  object  is  to  compel 
parties  to  plead  the  facts.  Where  facts  are  pleaded,  they 
give  character  to  the  issue,  make  it  real  and  not  formal, 
and  require  a  judgment  upon  verdicts  according  to  the  real 
facts  therein  stated,  whenever  such  facts  are  within  the 
issues.  Boots  v.  Canine,  94  Ind.  408  (414),  and  authorities 
cited.  As  said  in  Shinloub  v.  Ammerman,  7  Ind.  347: 
"  The  spirit  of  the  code  is,  that  the  parties  shall  place  upon 
the  record,  in  the  form  of  averments,  the  real  facts  of  the  case, 
eschewing  all  fictions  and  repetitions."  The  many  authori- 
ties cited  in  Boots  v.  Canine,  supra,  leave  no  room  to  doubt 
that  the  code  system  so  far  incorporates  the  equity  doctrines 
as  to  require  parties  to  state  the  facts  and  to  hold  them  to 
their  averments  as  statements  of  the  real  facts  upon  which 
they  place  their  right  of  action.  It  is  upon  this  principle 
that  it  has  been  repeatedly  held  by  our  own  and  other 
courts  that  statements  in  the  pleadings  of  parties  are  ad- 
missible in  evidence,  as  were  statements  in  the  plead- 
ings in   suits  in  equity.     Boots  v.   Canine,  supra,  and  au- 
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thorities  cited ;  Tobin  v.  Young,  124  Ind.  507  (514) ;  Louis- 
ville, etc.,  E.  W.  Co.  v.  Hubbard,  1J6  Ind.  193  (197) ;  Cox  v. 
Ratcliffe,  105  Ind.  374  (379).  But  the  rule  at  common  law, 
as  declared  by  many  authors  and  courts,  was  that  where  title 
was  appropriately  put  in  issue  it  might  be  litigated,  al- 
though the  action  might  have  been  maintained  upon  a 
mere  possessory  right.  It  is  said  in  one*  of  the  text-books 
that  "  at  common  law  trespass  is  not  properly  an  action 
to  try  titles,  and  the  question  of  titles  does  not  necessarily 
arise,  but  it  may  do  so  when  the  ownership  of  the  prem- 
ises is  in  dispute."  The  same  author  also  says :  "  Yet  the 
title  may  be  litigated  as  a  matter  directly  involved  in  the 
issue,  and  when  the  question  is  adjudicated  and  a  judg- 
ment rendered  in  this  form  of  action  by  a  court  of  compe- 
tent jurisdiction,  the  judgment  will  conclude  the  parties 
and  operate  as  an  estoppel  if  the  matter  appears  on  the 
face  of  the  record,  or  as  evidence  conclusive  in  relation  to 
the  title,  in  any  subsequent  litigation  of  the  matter  be- 
tween them."  2  Waterman  on  Trespass,  564  (565). 
Many  courts  have  recognized  and  enforced  the  general 
doctrine  stated  by  the  author  from  whom  we  have  quoted, 
but  we  deem  it  unnecessary  to  cite  cases  outside  of  our  re- 
ports, for  we  regard  the  general  question  as  conclusively  set- 
tled by  our  own  decisions.  In  the  case  of  State  v.  Newton,  5 
Blackf.  455,  it  was  said,  in  speaking  of  an  action  of  tres- 
pass, that, i  although  the  title  may  come  in  question,  it  is 
not  essential  to  an  action  of  this  kind  that  it  should.'  A 
somewhat  more  explicit  recognition  of  the  rule  was  given 
in  the  case  of  Parker  v.  Bussell,  3  Blackf.  441,  where  it  was 
said,  in  illustration  of  the  position  of  the  court,  that  the 
fact  that  damages  only  were  sought  furnished  no  reason 
for  holding  that  title  to  real  estate  could  not  be  put  in 
issue,  that,  "we  will  take,  for  instance,  the  action  of  tres- 
pass quare  clausum  /regit,  and  injuries  done  to  land,  such 
an  action  does  not  of  itself  bring  the  title  of  land  in  ques- 
tion ;  for  the  defendant  may  admit  the  title  of  the  land  to 
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be  in  the  plaintiff,  but  may  deny  the  trespass.  2'it  it*  ne 
plead  liberum  tenementum,  then  the  title  to  the  land  must 
come  in  question."  In  Campbell  v.  Cross,  39  Ind.  155,  it 
was  decided  that  title  might  be  put  in  issue  in  an  action 
to  recover  damages  for  a  trespass  to  lands,  and  that  an 
answer  pleading  a  judgment  in  such  an  action  as  a  former 
recovery  was  g»od,  because  it  showed  an  adjudication 
upon  the  question  of  title.  The  coitrt  s&id,  among  other 
things,  that  "here  was  an  adjudication  as  to  the  title  of 
the  property  by  which  the  parties  are  bound.  We  shall 
not  range  through  all  the  authorities  on  this  point.  They 
are  numerous.  It  will  be  sufficient  to  cite  one  or  two.  In 
the  case  of  Outram  v.  Morewood,  3  East,  345,  it  was  decided 
that  Mf  a  verdict  be  founded  on  any  fact  or  title  distinctly 
put  in  issue  in  an  action  of  trespass,  such  verdict  may  be 
pleaded  by  way  of  estoppel  in  another  action  between  the 
same  parties  or  privies  in  respect  of  the  same  fact  or 
title.' "  The  court  also  cited,  as  sustaining  its  decision, 
Doty  v.  Brown,  4  N".  Y.  71 ;  and  Hargus  v.  Goodman,  12  Ind. 
629.  There  are  other  cases  in  our  reports  asserting  the 
same  general  doctrine,  but  we  can  not  prolong  this  opinion 
by  commenting  upon  them,  and  cite  them  without  com- 
ment :  Dixon  v.  Hill,  8  Ind.  147 ;  Anderson  v.  Buchanan,  8 
Ind.  132;  Burnett  v.  Coffin,  4  Ind.  218;  Cromwell  v.  Loxoty 
14  Ind.  234 ;  Wolcott  v.  Wigton,  7 Ind.  44 ;  Smith  v.  Cronkhitey 
8  Ind.  134.  These  cases  are  in  line  with  the  cases  already 
referred  to,  which  hold  that  title  may  be  put  in  issue  in 
partition  proceedings  and  in  actions  of  replevin,  and,  when 
put  in  issue,  the  adjudication  upon  it  is  conclusive. 

Our  ultimate  conclusion  upon  this  branch  of  the  case  is 
that  the  appellee  did  put  the  title  in  issue  by  the  specific 
statements  of  title  in  the  fourth  paragraph  of  his  com- 
plaint ;  that  the  special  verdict  shows,  upon  its  face,  that 
the  finding  rests  on  the  specific  averments  of  title,  and, 
as  the  record  thus  shows,  that  title  was  in  issue,  and  waa 
passed  upon,  the  jurisdiction  is  in  this  court. 
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As  we  have  adjudged  that  title  was  in  issue,  and  is  shown 
by  the  special  verdict  to  have  been  passed  upon  and  de- 
termined by  the  jury,  we  affirm  the  correctness  of  the  ap- 
pellant's theory  in  that  regard,  and  it  remains  for  us  to 
iuquire  and  decide  whether  counsel's  contention,  based 
upon  the  theory  that  there  are  prejudicial  errors  in  the 
record,  can  be  sustained. 

The  position  of  counsel  that  the  special  verdict  is  bad, 
because  it  does  not  embrace  all  the  issues,  is  untenable.  If 
the  assumption  that  the  verdict  does  not  cover  all  the  issues 
be  conceded  to  be  valid,  the  conclusion  deduced  would  not 
follow.  It  is  the  rule  in  this  State,  and  long  has  been,  that 
a  special  verdict  is  not  bad  as  against  a  motion  for  a  venire 
de  novo j  although  it  may  not  embrace  all  the  issues.  There 
has  been  some  conflict  and  wavering  upon  this  question, 
but  the  authoritative  decisions  all  assert  the  rule  as  we  have 
stated  it.  See  authorities  cited  Elliott's  Appellate  Proce- 
dure, section  759.  It  is  well  settled  that  a  motion  for  a 
venire  de  novo  lies  only  where  the  verdict  upon  its  face  ap- 
pears to  be  defective -in  form;  where  it  is  against  the  evi- 
dence, or  does  not  state  a  fact  which  the  party  believes  the 
evidence  establishes,  the  remedy  is  by  a  motion  for  a  new 
trial.  Young  v.  Bergery  32  N.  E.  It.  318,  and  authorities  cited. 
Where  the  facts  stated  entitle  a  party  to  judgment,  the 
proper  mode  of  procedure  is  by  a  motion  for  judgment ;  or, 
if  the  motion  of  the  adverse  party  for  judgment  is  sus- 
tained, the  question  of  the  sufficiency  of  the  facts  to  sup- 
port a  judgment  may  be  saved  by  a  proper  exception.  See 
authorities  cited  Elliott's  Appellate  Procedure,  sections 
753,  754 ;  Austin  v.  Earhart>  88  Ind.  182 ;  Dixon  v.  Dukey 
85  Ind.  434 ;  Johnson  v.  Culver,  116  Ind.  278  (280).  We  do 
not  doubt  the  correctness  of  appellant's  position  that  where 
damages  only  are  recoverable  the  damages  must  be  stated, 
or  such  facts  stated  as  leave  nothing  for  the  court  to  do 
except  to  make  a  mere  mathematical  computation ;  but  the 
Vol.  133.— 11. 
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basis  of  fact  essential  to  the  support  of  the  appellant's  posi- 
tion is  entirely  wanting,  inasmuch  as  the  special  verdict 
does  assess  the  damages.  It  is  true  that  the  assessment  is 
in  the  alternative;  this  is,  however,  the  usual  and  appro- 
priate method  of  stating  the  assessment  in  special  verdicts; 
hut  the  rule  of  law  invoked  by  the  appellant  would  not 
apply  if  there  was  no  assessment  of  damages ;  for,  accord- 
ing to  counsel's  theory,  as  appears  from  our  references  to 
their  brief  made  on  the  preceding  pages,  there  is  a  finding 
upon  the  question  of  title,  and  hence  it  follows  that,  by  the 
appellant's  own  theory,  there  was  a  finding  sufficient  to  sus- 
tain a  judgment. 

Our  code  requires  that  a  judgment  shall  follow  the  ver- 
dict, but  the  failure  to  follow  a  verdict  in  rendering  judg- 
ment is,  plainly  enough,  no  cause  for  a  venire  de  novo.  A 
failure  to  follow  the  verdict  is  not  a  cause  for  a  venire  de 
novo,  nor  is  it  a  cause  for  a  new  trial,  although  it  may  be  a 
sufficient  ground  for  a  motion  to  modify  the  judgment. 

The  decisions  fully  sustain  the  general  rule  asserted  by 
appellant's  counsel,  that  special  verdicts  must  state  ulti- 
mate facts  and  not  conclusions  of  law  or  mere  matters  of 
evidence;  but  it  is  equally  well  settled  that  if  sufficient 
facts  to  support  a  judgment  are  stated,  the  presence  of  con- 
clusions of  law  or  of  matters  of  evidence  will  not  vitiate 
the  verdict.  See  authorities  cited,  Elliottfs  Appellate  Pro- 
cedure, sections  753, 757.  Terre  Haute,  etc.,  E.  R.  Co.  v.  Brun- 
ker,  128  Ind.  542 ;  Faurote  v.  State,  ex  reZ.,123  Ind.  6  (9).  In 
this  case  our  opinion  is  that  all  mere  matters  of  evidence 
may  be  eliminated  and  enough  remain  to  sustain  a  judg- 
ment. The  elementary  and  familiar  rule  is  that  verdicts  are 
to  receive  a  reasonable  construction  and  not  be  disregarded 
if,  upon  a  reasonable  construction,  they  can  be  sustained. 
It  is  quite  difficult  for  the  trained  lawyer,  with  ample  time 
and  deliberation,  to  nicely  and  accurately  draw  the  line 
between  facts  and  evidence.  There  is,  it  is  true,  a  differ- 
ence, for  facts  are  the  result  of  proof,  and  evidence  the 
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mean^by  which  the  proof  is  made.  Parks  v.  Satterthwaite, 
32  N.  E.  R.  82.  But  there  are  cases  where  the  dividing 
lines  so  shade  into  each  other  that  it  is  quite  difficult  to 
trace  them  under  any  circumstances,  and  where  the  hurry 
and  excitement  of  a  trial  are  pressing  upon  counsel  they 
can  not  be  expected  to  be  entirely  and  absolutely  accurate 
in  preparing  special  verdicts  in  all  cases.  It  is  evident  that 
if  the  rule  upon  the  subject  of  special  verdicts  was  very 
illiberal  or  extremely  strict,  few  verdicts  would  stand ;  and 
yet,  in  justice,  all  ought  to  stand,  unless  it  clearly  appears 
that  material  facts  are  absent.  Facts  may  be  clouded  and 
obscured  by  improper  matters  or  surplusage,  but  if  they 
are  actually  in  the  verdict,  judgment  should,  nevertheless, 
be  given  upon  it.  "We  are  satisfied  that  the  statements  in 
the  special  verdict  before  us  regarding  title  can  not  be  re- 
garded as  mere  conclusions  or  as  mere  matters  of  evidenoe. 
Perkins  v.  Hayicard,  124  Ind.  445,  and  cases  cited.  Whether 
the  evidence  supports  the  finding  of  title  in  the  appellee, 
is  quite  a  diflerent  question,  and  one  that  can  not  be  pre- 
sented by  a  motion  for  a  venire  de  novo. 

Where  a  special  verdict  states  the  general  sum  as  the 
damages,  it  is  not  necessarily  bad  on  a  motion  for  a  venire 
de  novo,  although  the  specific  facts  stated  may  not,  in  law, 
entitle  the  successful  party  to  the  damages  specified  in 
the  general  statement;  for,  where  specific  facts  are  stated, 
clearly  enabling  the  court  to  fix  the  amount  of  the  recovery, 
the  appropriate  judgment  may  be  entered  on  the  specific 
facte.  The  decisions  in  Baughan  v.  Baughan,  114  Ind.  73, 
and  Carver  v.  Career,  83  Ind.  368,  can  not  rule  where  spe- 
cific facts  of  a  controlling  nature  appear  in  the  verdict; 
but  in  this  instance  a  remittitur  was  entered,  so  that,  if  the 
general  assessment  was  not  warranted  by  the  specific  facts, 
no  harm  was  done,  and  there  can  be  no  reversal.  Inter- 
mediate errors  will  not  reverse  where  the  ultimate  judg- 
ment is  right.  Authorities  cited  Elliott's  Appellate  Pro- 
cedure, sections  590,  633. 
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Title  in  fee  may  be  acquired  by  possession ;  it  is,  itldeed, 
true  that  title  acquired  by  limitation  is  always  in  fee. 
Roots  v.  Beck,  109  Ind.  472,  and  authorities  cited ;  Wilson 
v.  Brookshire,  126  Ind.  497.  In  the  case  of  Sims  v.  City  of 
Frankfort,  79  Ind.  446  (449),  the  court  adopted  the  state- 
ment of  Professor  Washburn,,  made  respecting  the  acqui- 
sition of  title  by  limitation,  that  "  It  should  be  clearly  un- 
derstood that  the  title  thereby  acquired  is,  and  must  be,  if 
anything,  a  fee."  A  fee  may  exist  in  an  incorporeal  her- 
editament, and  may,  of  course,  under  this  principle,  exist 
in  an  easement.  1  Washburn  on  Real  Property  (5th  ed.), 
top,  p.  87.  The  general  doctrine  6tated  is  recognized  in  the 
case  of  Water  Works  Co.  v.  Burkhart,  41  Ind.  364,  and  the 
cases  following  it ;  Nelson  v.  Fleming,  56  Ind.  310 ;  Cromie 
v.  Board,  etc.,  71  Ind.  208 ;  Brookville,  etc.,  Co.  v.  Butler, 
91  Ind.  134 ;  Shirk  v.  Board,  106  Ind.  573 ;  Frank  v.  Evans- 
ville,  etc.,  R.  R.  Co.,  Ill  Ind.  132.  The  facts  contained  in 
the  special  verdict  make  the  case  a  much  clearer  and  plainer 
one  than  that  of  Water  Works  Co.  v.  Burkhart,  supra,  for  here 
there  was  an  acquisition  of  title  by  contract,  while  in 
that  case  the  title.of  the  original  owner  was  wrested  from 
him  by  condemnation  proceedings.  We  do  not  affirm  that 
the  line  of  cases  referred  to  are  precisely  in  point  upon  all 
the  questions  in  this  case,  but  we  do  affirm  that  they  neces- 
sarily, and  by  clear  implication,  establish  the  general  prin- 
ciple that  a  fee  may  exist  in  an  easement.  In  Burk  v. 
Simonson,  104  Ind.  173,  the  existence  of  a  perpetual  right 
in  an  easement  was  clearly  recognized.  But  we  can  not, 
independently  of  these  cases,  hold  that  there  may  not  be 
a  fee  in  an  easement  without,  as  we  have  seen,  running 
counter  to  elementary  principles.  Nor  is  there  anything 
novel  or  strange  in  the  doctrine  that  there  may  be  a  fee  in 
an  easement,  for  an  easement  is  an  estate  in  land.  Snow- 
den  v.  Wilas,  19  Ind.  10 ;  Hazlett  v.  Sinclair,  76  Ind.  488 
(494) ;  Scott  v.  Stetler,  128  Ind.  385 ;  Midland  R.  W.  Co.  v. 
Fisher,  125  Ind.  19,  and  cases  cited.     All  easements  are 
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estates  in  land.  A  fee  may  exist  in  all  estates  in  laud; 
therefore,  a  fee  may  exist  in  an  easement. 

Assuming,  for  the  sake  of  the  argument,  that  the  appel- 
lant's counsel  are  correct  in  their  contention  that  there  is 
no  specific  description  or  designation  in  the  deed  of  the 
land  covered  by  the  mill-race  in  the  first  Miller  deed,  still, 
it  will  not  follow  that  no  right  of  ownership  vested,  for 
where  a  deed  conveys  an  estate  in  property,  it  conveys  every- 
thing essential  to  the  enjoyment  of  the  estate,  or  property 
granted.  In  Sheets  v.  SelderCs  lessee,  2  Wall.  177,  the  Su- 
preme Court  of  the  United  States  thus  stated  the  law : 

"  The  objection  that  the  deed  does  not  cover  the  premises 
in  controversy  rests  upon  the  fact  that  it  does  not  convey 
the  parcels  of  land,  for  which  the  action  is  brought,  by 
•specific  designation  and  description.  Such  designation  and 
•description,  though  usual,  are  not  always  essential.  Land 
will  often  pass  by  other  terms.  Thus,  the  grant  of  a  mes- 
suage,-or  a  messuage  with  appurtenances,  will  carry  the 
•dwelling-house  and  buildings,  and,  also,  its  orchard,  gar- 
den and  curtilage.  The  true  rule  on  the  subject  is  this : 
That  everything  essential  to  the  beneficial  use  and  enjoy- 
ment of  the  property  designated  is,  in  the  absence  of  lan- 
guage indicating  a  different  intention  on  the  part  of  the 
grantor,  to  be  considered  as  passing  by  the  grant.  Thus, 
the  devise  of  a  mill  and  its  appurtenances  was  held  by  Mr. 
Justice  Story  to  pass  to  the  devisee,  not  merely  the  build- 
ing, but  all  the  land  under  the  mill  and  necessary  for  its 
use,  and  commonly  used  with  it." 

Other  illustrations  are  given  by  the  court,  and  the  fol- 
lowing authorities  are  cited  and  approved:  Shepherd's 
Touchstone,  94 ;  Sparks  v.  Mess,  15  Cal.  186 ;  Whitney  v. 
Olney,  3  Mason  C.  C.  289 ;  Wise  v.  Wheeler,  6  Ired.  196 ; 
Blaine  v.  Chambers,  1  S.  &  R.  (Pa.)  169.  We  add  to  the 
cases  collected  by  the  court  in  Sheets  v.  Selden,  supra,  the 
following :  Mixer  v.  Reed,  25  Vt.  254 ;  Johnson  v.  Raynor, 
6  Gray  107;   Cook  v.  Whiting,  16  111.  481 ;  Brackett  v.  God- 
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dard,  54  Me.  313.  Our  own  case  of  Kenworthy  v.  Tullis,  3 
Ind.  96,  is  quite  as  strong  in  its  assertion  of  the  general 
doctrine  stated  in  Sheets  v.  Seidell,  supra,  as  any  of  the 
cases  to  which  we  have  referred.  It  is  clear  upon  princi- 
ple and  authority  that,  by  granting  a  mill-race,  a  mill,  or 
the  like,  a  grant  of  the  land  forming  an  essential  part  of 
the  thing  granted  is  conveyed,  although  there  may  be  no 
specific  designation  or  description  of  the  particular  parcel 
or  quantity  of  land  occupied  or  covered  by  the  mill  or 
race. 

In  the  deed  to  which  we  have  referred,  executed  on  the 
17th  day  of  August,  1840,  Miller  conveyed  to  "William 
Maurie,  his  heirs,  and  assigns  forever,  all  that  certain  tract 
or  parcel  of  land  and  water  privileges  lying  and  being  in 
the  county  of  Randolph."  Immediately  following  the  lan- 
guage quoted  is  a  specific  description  of  a  parcel  of  land* 
and  following  the  specific  description  is  this  language: 
"  Said  piece  of  land  is  to  be  for  a  site  for  the  purpose  of 
erecting  a  new  mill,  to  be  propelled  by  water  coming 
through  the  before-mentioned  race,  and  said  Maurie  is  to 
have  the  privilege  of  widening  said  race  if  necessary,  but 
not  to  make  unnecessary  waste  of  land  along  said  race, 
and  to  have  the  privilege  of  cleaning  and  of  keeping  said  race 
in  repair  at  any  time.  The  6aid  Peter  S.  Miller  to  have 
the  privilege  of  passing  and  repassing  over  said  race  at  any 
time  and  at  all  times,  and  to  have  the  privilege  of  putting 
his  fences  on  the  race  bank  if  necessary.  The  said  William 
R.  Maurie  is  to  have  the  wheels,  stones,  and  fixtures  in  the 
old  mill-house ;  also,  to  have  and  to  hold  the  appurtenances 
thereunto  belonging,  and  the  reversions,  remainders  and 
profits  thereof,  and  all  the  estate  of  the  said  Peter  S.  Mil- 
ler in  and  to  the  same." 

It  seems  quite  clear  to  us  that  the  deed  vested  in  the 
grantee  a  fee  in  all  the  property  mentioned.  The  clause  "all 
that  certain  parcel  or  tract  of  land  and  water  privileges,'* 
taken  in  connection  with  the  other  language  of  the  deed, 
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dearly  means  that  the  grantor  conveys  land  for  a  mill- 
site  and  mill-race,  together  with  the  privilege  of  using 
water.  Under  the  authorities  to  which  we  have  referred, 
the  clause  quoted,  standing  alone,  would  carry  the  land 
-covered  by  the  mill-race;  for  it  is  manifest  that  whatever 
was  conveyed,  besides  mere  water  privileges,  was  land. 
The  mill-site  and  land  necessary  to  the  existence  and  op- 
eration of  a  mill  were  designated  as  land,  and  as  land  con- 
veyed. But  the  language  in  other  parts  of  the  deed  makes 
the  meaning  entirely  free  from  doubt.  If  the  land  cov 
ered  by  the  race  was  not  conveyed,  there  is  no  meaning  in 
the  provisions  reserving  to  the  grantor  the  right  "of  pass- 
ing and  repassing  over  said  race,"  and  "to  have  the  privi- 
lege of  putting  his  fences  on  the  race-bank  if  necessary." 
If  the  fee  remained  in  Miller,  he  would  have  possessed 
these  rights  without  any  mention  or  reservation  in  the 
deed.  See  authorities  cited  in  Elliott  on  Roads  and 
Streets,  308  (518).  The  entire  conveying  part  of  the 
deed  bears  upon  its  face  an  intention  to  pass  the  mill-site, 
mill-race,  and  the  like,  as  corporeal  property,  and  we  can 
wot  assent  to  the  appellant's  contention  that,  so  far  as  the 
race  is  concerned,  a  mere  privilege  to  convey  water 
through  it  is  granted.  Our  judgment  is  that  the  land 
needed  for  a  race  was  conveyed,  and,  in  addition  to  the 
land,  water  privileges  necessary  to  operate  the  mill  were 
granted.  The  conveying  part  of  the  deed  can  not  be  dis- 
severed into  fragments,  and  part  of  the  property  treated 
as  corporeal  and  part  as  incorporeal,  except  such  as  is  in- 
cluded within  the  words  "water  privileges,"  for  all  the 
other  words  appropriately  designate  land.  In  Kenworthy 
v.  Tullis,  supra,  the  language  of  the  deed  was  less  explicit 
than  in  the  one  we  are  considering,  and  yet  it  was  held 
that  the  deed  conveyed  a  fee.  It  was  necessary  to  decide 
the  question  as  to  the  construction  of  the  deed  in  that 
case,  and  it  was  decided.  Under  our  decisions,  if  there  are 
apt  words  of  conveyance  in  a  deed,  no  matter  where,  they 
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are  effective.  Hummelman  v.  Mounts,  87  Ind.  178.  The 
decisiou  iu  the  case  of  Wickersham  v.  Bills,  8  Ind.  387,  sup- 
ports the  doctrine  just  stated,  and  declares  a  conclusion 
very  similar  to  that  declared  in  Kenworthy  v.  TuUis,  supra. 

If  we  are  right  in  our  construction  of  the  first  deed  ex- 
ecuted by  Miller,  then  other  deeds  granting  other  priv- 
ileges, confirming  those  previously  granted,  or  granting 
other  property,  can  not  cut  down  the  estate  conveyed  by 
the  original  deed.  If  a  grantee  once  rightfully  acquires 
an  estate  in  fee,  it  remains  in  him  unless  he  subsequently 
divests  himself  of  title.  lie  may  accept  deeds  strengthen- 
ing his  title  or  augmenting  appertaining  privileges  without 
losing  title  once  fully  vested.  Here  there  is  no  element  of 
estoppel  nor  any  conveyance,  but,  on  the  contrary,  operat- 
ing against  the  appellee,  there  is  continuous  and  uninter- 
rupted possession  for  more  than  twenty  years  under  a  deed 
assuming  to  convey  land,  so  that  we  can  see  no  possible- 
reason  for  asserting  that  the  grantee  had  lost  his  estate  in 
fee. 

Our  ultimate  conclusion  is  that  whatever  view  may  be^ 
taken  of  this  case,  whether  the  fee  be  held  to  have  been 
created  by  deed,  or  to  have  been  created  by  limitation,  tha 
law  of  the  case  and  the  merits  are  with  the  appellee. 

Judgment  affirmed. 

Filed  December  20,  1892. 
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No.  15,375. 

Barnes  et  al.  v.  Born. 

Pabtthon. — Sale  of  Husband's  Land  on  Personal  Judgment — Death  of  Hut- 
band. — Inchoate  Interest  of  Wife  in. — Does  not  Constitute  Her  a  Tenant  in 
Common. — Bight  Barred  by  Limitation. — Co-tenants. — Adverse  Possession. — 
Ouster. — While  A.  was  in  possession  and  owned  a  certain  tract  of  land,  B. 
obtained  a  judgment  against  him  for  $500;  but,  prior  to  the  judgment, 
A.  and  his  wife  had  mortgaged  said  land  to  G,  and  after  B.  had  bought 
said  land  at  sheriff's  sale,  under  said  judgment,  and  had  obtained  a  sher- 
iffs deed  for  the  same,  C.  obtained  a  decree  of  foreclosure,  on  his  said 
mortgage,  against  A.  and  his  wife.  B.  became  replevin  bail  on  the  decree 
in  foreclosure,  and  paid  the  same  and  took  an  assignment  of  the  decree 
from  C.  Soon  after  obtaining  his  deed,  B.  took  possession  of  said  land, 
and  from. that  time  to  the  present  B.  and  his  heirs  and  their  grantees  have 
been  continually  in  the  actual  possession  of  said  land,  receiving  the 
rents,  paying  the  taxes,  making  repairs  thereon,  and  treating  it  as  their 
own  to  the  exclusion  of  A.  and  his  wife,  and  all  other  persons.  Soon 
after  the  foreclosure  of  said  mortgage,  A.  died,  and  shortly  after  him  his 
wife  died.  Afterwards  B.  died  intestate,  and  his  wife,  by  conveyance 
from  his  heirs,  became  the  sole  owner  of  said  land.  After  the  death  of 
A.,  B.  and  his  heirs  and  their  grantees  continued  to  occupy  the  premises 
to  the  exclusion  of  all  others,  receiving  and  converting  to  their  own  use 
all  the  rents  and  profits,  paying  taxes,  and  making  improvements,  for 
more  than  twenty  years ;  nor  was  A.'s  wife  nor  any  one  else  recognized  as 
having  any  interest  in  said  land,  nor  did  any  other  person  make  any 
claim  of  title  to  the  land.  D.,  a  descendant,  and  heir  of  A.  and  his  wife, 
brought  suit  to  have  said  land  partitioned,  and  one-third  of  said  land  set 
off  to  him,  claiming  it  as  the  inchoate  interest  of  his  mother,  which  de- 
scended to  him  upon  her  death. 

Quaere,  was  the  action  barred  by  the  fifteen  year  statute  of  limitation  ? 

Held,  that  where  one  tenant  openly  occupies  the  premises  as  his  own, 
to  the  exclusion  of  all  others,  taking  and  converting  the  rents  to  his 
own  use,  ignoring  and  failing  to  recognize  others  as  having  any  interest 
in  the  premises  or  right  to  the  possession  of  the  same,  and  no  claim  is 
made  by  the  co-tenant  out  of  possession,  such  possession  for  fifteen  years 
will  bar  an  action  for  partition. 

Held,  also,  that  if  a  tenant  in  possession  occupies  the  premises,  and  does 
so  recognizing  the  rights  of  his  co-tenants,  he  gains  no  rights,  nor  does 
any  one  lose  any  rights  as  being  barred  from  a  recovery  by  the  statute  of 
limitation,  even  though  the  tenant  in  possession  retains  the  rents  and 
profits,  pays  the  taxes,  and  makes  improvements. 
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Held,  also,  that  B.,  under  his  sheriff's  deed,  had  possession  of  all  the 
premises  as  of  right,  and  that  an  occupancy  thus  taken  will  continue  so- 
until  interrupted;  and  that  A. 's  wife,  upon  his  death,  only  obtained  a 
legal  right  to  the  undivided  one-third  of  the  land  which  was  in  the  ad- 
verse possession  of  another,  and  that  she  and  ner  heirs  slept  upon  their 
rights  until  they  were  barred  by  limitation. 

Held,  also,  that  as  there  was  no  effort  to  obtain  possession  of  the  land, 
either  by  the  widow  or  her  son,  until  after  the  decree  assigned  to  B.  had. 
been  barred  by  limitation,  in  equity,  there  is  as  strong  reason  for  apply- 
ing the  statute  of  limitation  to  the  right  ot  the  widow  or  her  heir,  as  for 
applying  it  to  the  decree  of  foreclosure  in  favor  of  the  purchaser. 

From  the  Vanderburgh  Circuit;  Court. 

T.  E.  Garvin,  6r.  A.  Cunningham  and  D.  B.  Kumler,  for 
appellants. 

C.  L.  Wedding,  for  appellee. 

Olds,  J. — On  the  23d  day  of  February,  1889,  the  appellee^ 
Oscar  Born,  filed  his  complaint  in  this  action  against  the 
appellants,  Sarah  E.  Barnes,  Thomas  Garvin  and  the 
unknown  heirs  of  Robert  Barnes,  alleging  that  he  was  the 
owner  of  the  undivided  one-third  of  a  certain  lot  in  the 
city  of  Evansville,  and  that  the  defendants  were  the  owners, 
of  the  other  two-thirds,  and  asking  for  partition.  After- 
wards Edward  C.  Reitz,  Frederick  Buente  and  Henry  Hoye 
were  made  parties  defendant,  and  summons  was  issued  and 
served  upon  them. 

Issues  were  joined  and  a  trial  had,  resulting  in  a  find- 
ing and  judgment  for  the  appellee.  Motion  for  a  new 
trial  was  filed  by  the  appellants,  which  was  overruled,  and 
exceptions  taken,  and  the  ruling  assigned  as  error.  The  facts 
important  to  be  considered  are  as  follows :  On  September- 
23, 1856,  Jacob  Born,  father  of  appellee,  was  the  owner  of 
the  lot  in  question,  and,  together  with  his  wife,  was  in  pos- 
session thereof  and  occupying  the  same  as  a  dwelling.  On 
that  day  Born  and  his  wife  mortgaged  said  real  estate  to 
the  firm  of  Bement  &  Viele,  to  secure  the  payment  of  a 
note  for  about  $500.     On  the  1st  of  May,  1857,  Robert, 
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Barnes  recovered  a  judgment  against  the  said  Jacob  Born 
in  the  Vanderburgh  Circuit  Court  for  $500.  An  execution 
was  issued  on  the  judgment,  and  the  land  was  sold  in  pur- 
suance thereof  on  the  15th  day  of  August,  1857,  to  Robert 
Barnes  for  $500,  and  the  sheriff  executed  to  him  a  deed 
for  the  same.  At  the  June  term  (1857)  of  the  Court  of 
Common  Pleas  of  said  county,  Bement  &  Viele  took  a  de- 
cree of  foreclosure  on  their  said  mortgage  against  said 
Jacob  Born  and  Barbara  Born,  his  wife.  Robert  Barnes 
became  replevin  bail  on  the  judgment  in  favor  of  Bement 
A  Viele,  and  on  the  18th  day  of  August,  1857,  paid  the 
same  and  took  an  assignment  of  the  same  from  Bement  & 
Viele.  No  sale  was  ever  made  on  said  decree  of  fore- 
closure. Soon  after  receiving  his  deed  for  said  lot,  Robert 
Barnes  took  possession  of  said  lot.  From  the  time  he  took 
possession  of  the  same  up  to  the  present  time  he  and  his 
heirs  and  their  grantees  have 'been  continuously  in  the 
actual  possession  of  said  real  estate,  receiving  the  rents, 
paying  the  taxes,  making  repairs  thereon,  and  treating  it 
as  their  own  to  the  exclusion  of  the  said  Jacob  Born, 
Barbara  Born  and  all  other  persons.  Jacob  Born  died  in 
September,  1866,  leaving  as  his  heirs  his  widow,  Barbara 
Born,  and  his  son,  the  appellee,  Oscar  Born.  His  widow 
died  in  July,  1867.  Afterward,  in  1871,  Robert  Barnes 
died  intestate,  and  by  conveyances  from  his  heirs,  ap- 
pellant, Sarah  E.  Barnes,  became  the  sole  owner  of  the 
land.  Afterward  she  conveyed  the  same  to  Edward  C. 
Reitz,  appellant,  who  conveyed  the  same  to  appellants, 
Buente  and  Hoye,  who  at  the  time  of  the  trial  were  in 
possession,  claiming  title. 

The  case  was  tried  and  the  rulings  of  the  court  were 
made  upon  the  theory  that  the  purchaser,  Robert  Barnes, 
his  heirs  and  their  grantees  occupied  and  had  possession  of 
the  real  estate,  after  the  death  of  Jacob  Born,  as  co-tenants 
with  Barbara  Born,  during  her  life,  and  after' her  death,  as 
co-tenants  with  the  son,  the  appellee ;  that  the  acts  of  the 
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occupants  were  those  of  co-tenants,  and  did  not  operate  as 
a  denial  to  the  title  of  Barbara  Born  or  the  appellee,  or  as 
an  ouster  of  them,  and  were  not  such  as  caused  the  statute 
of  limitation  to  run  against  them,  and  that  the  right  ta 
recover  the  one-third  interest  in  the  land  was  not  barred 
by  the  statute  of  limitation.     If  this  theory  is  not  correct,, 
then  the  judgment   must  be   reversed.     The   purchaser, 
Robert  Barnes,  took  possession  of  the  real  estate  in  pur- 
suance  of  his   purchase.     The  judgment   debtor,  Jacob 
Born,  and  his  wife,  Barbara  Born,  were  in  possession  at 
the  time  of  the  sheriff's  sale.     Soon  afterward  they  vacated 
the  premises,  and  the  purchaser  (Barnes)  took  possession. 
By  the  purchase  Barnes  received  an  absolute  title  in  fee  to- 
the  premises,  subject  only  to  the  right  of  the  wife  to  an  un- 
divided one-third  interest  in  the  same,  in  case  she  survived 
her  husband.     During  the  lifetime  of  the  husband,  Barnes 
was  entitled  to  the  exclusive  possession  of  the  premises, 
and  to  all  of  the  rents  and  profits.     Neither  the  wife  of 
Born  nor  any  other  person  could  dispute  his  possession  or 
his  right  to  all  of  the  rents  and  profits  during  the  lifetime 
of  the   husband.    Barnes  took  exclusive  possession  and 
held  it,  receiving  all  the  rents  for  nearly  ten  years  prior  to* 
the  husband's  death.    No  person  could  or  did  dispute  his 
ownership  of  the  property.     After  the  death  of  Jacob  Born 
said  Barnes  and  his  heirs  and  their  grantees  continued  to  ■ 
occupy  the  premises,  as  he  had  done  before,  to  the  exclusion 
of  all  other  persons,  receiving  all  of  the  rents  and  profits,, 
converting  the  same  to  their  own  use,  paying  taxes  and 
making  improvements  for  over  twenty  years  after  the 
death  of  Jacob  Born,  not  recognizing  the  widow,  Barbara. 
Born,  or  any  other  person  as  having  any  interest  in  the 
real  estate ;  and  neither  she,  the  appellee,  nor  any  person 
made  any  claim  of  title  to  the  land. 

Our  statutes  of  limitation  are  statutes  of  repose.  If  the 
theory  of  counsel  for  appellee,  and  the  theory  upon  which 
this  case  was  tried,  is  correct,  an  imperfect  title  acquired 
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in  the  manner  in  which  the  appellant's  was  acquired  would 
never  become  perfect  by  the  lapse  of  time ;  at  least  not 
where  the  title  passed  by  descent.  The  parties  would  con- 
tinue to  hold  for  centuries  as  tenants  in  common,  and  acts 
of  mere  exclusive  possession,  or  occupancy  to  the  exclu- 
sion of  others,  paying  taxes,  making  improvements  and 
using  the  same  as  their  own  would  amount  to  nothing  in 
the  way  of  establishing  or  perfecting  title ;  for  it  is  said 
that,  being  a  co-tenant,  such  acts  inure  to  the  benefit,  and 
are,  in  law,  the  acts  of  the  tenant  out  of  possession,  as  well 
as  the  tenant  in  possession ;  that  one  co-tenant  occupies, 
not  only  for  himself,  but  for  all  his  co-tenants. 

We  fully  comprehend  the  doctrine  contended  for  by 
counsel  for  appellee,  and  appreciate  the  extent  to  which 
the  authorities  carry  it.  The  doctrine  is  clearly  applicable^ 
and  is  proper  to  be  carried  to  its  full  extent  in  a  case  where 
one  tenant  occupies  the  joint  premises,  when  the  interest 
of  the  parties  are  understood  and  known  and  recognized. 
One  gains  no  rights  when  he  occupies  premises  owned  by 
himself  and  a  co-tenant,  with  a  mutual  understanding  that 
he  should  do  so,  or  does  so,  recognizing  the  rights  of  his 
co-tenant  in  the  premises,  even  though  he  retain  the  rents 
and  profits,  and  pays  taxes,  and  makes  improvements.  In 
such  a  case  persons  might  own  land  as  co-tenants  for  any 
length  of  time  without  the  one  gaining  any  rights  or  the 
other  losing  any,  as  being  barred  from  recovery,  but  such 
a  case  differs  very  materially  from  the  one  at  bar.  When 
the  party  goes  into  possession  with  the  absolute  right  of 
exclusive  possession,  and  having  the  right  to  exclude  all 
others,  and  claims  and  occupies  the  same  as  his  own,  ex- 
cluding all  others,  collecting  and  using  all  rents  as  his  own,, 
paying  all  taxes,  making  improvements  and  treating  the 
property  as  his  own ;  and  when  the  fact  occurs,  which  divests 
him  of  the  legal  title  to  the  undivided  one-third,  he  fails  to 
acknowledge  any  such  failure  or  defect  of  title  to  such  un- 
divided interest,  but  continues  to  use  the  property  as  be- 
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fore,  ignoring  all  interest  of  other  persons,  and  did  so  while 
no  other  person  claims  any  interest  in  it.  The  widow's  right 
under  the  law  accrued  in  1866,  at  the  death  of  her  hus- 
band. At  that  time  Barnes  was  in  full  possession,  to  the 
exclusion  of  her  and  all  others.  He  ignored  her  interest 
and  continued  to  treat  the  land  as  his  own.  She  made  no 
demand  for  it,  and  so  it  continued,  aud  she  died,  and  her 
interest  descended  to  her  son,  the  appellee.  The  same  state 
of  facts  still  existed,  and  the  son  made  no  claim,  and  was 
not  recognized  by  the  occupant  as  having  any  interest. 
The  right  of  action  Tor  the  possession  or  for  partition  ac- 
crued when  Jacob  Born  died.  No  action  was  brought  for 
fifteen,  indeed,  for  over  twenty  years  thereafter.  This 
court  has  held  that  an  action  for  partition  is  barred  in  fif- 
teen years.  Nutter  v.  Hawkins,  93  Ind.  260;  McCray  v. 
Humes,  116  Ind.  103.  We  think  these  decisions  correctly 
declare  the  law  in  cases  where,  as  in  this  case,  one  tenant 
openly  occupies  the  premises  as  his  own  to  the  exclusion 
of  the  other,  taking  and  converting  the  rents  to  his  own 
use,  ignoring  and  failing  to  recognize  the  others  as  having 
any  interest  in  the  premises  or  right  to  the  possession  or 
use  of  the  same,  and  no  claim  is  made  by  the  tenant  out 
of  possession.  Such  occupancy  constitutes  an  ouster;  but 
a  different  rule  would  apply  when  the  right  is  acknowl- 
edged, and  the  premises  occupied  by  a  mutual  understand- 
ing or  agreement  of  the  parties.  Barnes  took  possession 
of  the  land  as  owner  of  the  whole ;  there  was  no  change 
in  the  nature  or  status  of  his  occupancy,  notwithstanding 
the  widow,  some  two  years  afterwards,  acquired  the  legal 
title  to  an  undivided  one-third  through  the  death  of  her 
husband.  Barnes  did  not  recognize  her  right,  but  continued 
to  hold  and  occupy  as  before,  to  the  exclusion  of  her  and 
iill  others.  Had  there  been  a  demand  and  recognition,  and 
acknowledgment  of  the  right  of  the  widow  to  the  one- 
third  after  the  death  of  her  husband,  to  some  extent  a  dif- 
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ferent  question  would  be  presented,  but  it  is  not  contended 
that  this  was  done. 

The  appellee's  right  of  action,  as  appears  from  the  un- 
controverted  facts,  was  barred  in  fifteen  years  from  the 
death  of  Jacob  Born,  and  the  court  erred  in  overruling 
appellant's  motion  for  new  trial.  The  judgment  is  re- 
versed, with  instructions  to  proceed  in  accordance  with 
this  opinion. 

Filed  March  16,  1892. 

Dissenting  Opinion. 

McBride,  J. — During  the  life  of  the  husband,  Barnes 
was  entitled  to  and  did  hold  the  entire  premises,  subject  to 
the  inchoate  interest  of  the  wife.  When  the  husband  died 
her  inchoate  interest  became  absolute,  and  she  was  there- 
after  the  owner  in  fee  of  the  undivided  one-third  of  the 
premises,  and  tenant  in  common  with  Barnes. 

I  doubt  that  the  mere  continued  occupancy  of  Barnes, 
which  is  all  that  is  shown  by  the  record,  was,  of  itself,  suffi- 
cient to  set  in  operation  the  statute  of  limitation  as  against 
his  co-tenant.  I,  therefore,  doubt  the  correctness  of  the 
conclusion  reached. 

Miller,  J.,  also  doubts  upon  the  same  grounds. 

Filed  March  16,  1892. 

On  Petition  for  a  Rehearing. 

Olds,  J. — Counsel  for  appellee  have  filed  a  petition  for 
rehearing,  and  support  it  by  an  earnest  and  able  argument, 
and  cite  numerous  authorities  on  the  questions  as  to  what 
constitutes  an  ouster,  adverse  possession,  and  that  the  oc- 
cupancy of  one  co-tenant  is,  in  law,  the  occupancy  of  all 
the  tenants,  and  not  adverse  to  those  out  of  possession ;  and 
counsel  contend  that  the  statute  of  fifteen  years'  limitation 
only  applies  in  a  partition  suit  where  one  of  the  co-tenants 
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has  ousted  his  co-tenants  and  occupied  adversely  to  them, 
and  further  contend  that  in  this  case  there  is  no  ouster  or 
adverse  possession  shown.  As  stated  in  the  original  opin- 
ion, we  do  not  controvert  any  of  the  general  principles  so 
earnestly  contended  for  by  the  counsel. 

In  this  case  the  party  took  possession  of  the  real  estate? 
not  as  a  co-tenant,  but  as  purchaser  and  owner  of  the  prem- 
ises. At  the  time  he  took  possession  in  pursuance  of  the 
purchase  at  the  sheriff's  sale,  he  had  the  right  to  the  pos- 
session of  the  whole  premises,  and  he  had  the  right  to  the 
rents  for  the  whole  premises.  Had  Mr.  Born,  the  judg- 
ment defendant,  survived  his  wife,  the  purchaser's  title, 
by  virtue  of  the  purchase,  would  have  been  perfect  to  the 
whole  premises.  Thus,  when  the  purchaser  took  posses- 
sion under  the  purchase  he  did  so  as  owner,  and  was  en- 
titled to  the  possession  of  the  whole,  and  not  as  a  part 
owner  or  as  a  co-tenant  with  any  person.  Barnes,  the 
purchaser,  afterward  died,  and  the  land  went  by  descent  to 
his  heirs,  and  through  mesne  conveyances  the  title  and 
possession  passed  to  the  appellants.  Barnes  and  those 
claiming  under  and  through  him  continued  the  possession 
of  the  land  after  the  death  of  Born  the  same  as  before. 

The  law  fixes  the  status  by  which  Barnes,  the  purchaser, 
took  possession  and  held  the  land.  He  took  possession  of 
all  of  the  land  and  received  all  of  the  rent  for  the  same, 
because  he  had  the  legal  right  to  the  whole.  No  person 
prior  to  the  death  of  Born  had  any  right  ^o  occupy  the 
land  with  him  or  to  have  any  share  of  tin  rents.  Having 
taken  possession  and  taken  all  the  rents  he  continued  to 
hold  possession  and  receive  and  use  all  of  the  rents  until 
his  death,  when  his  heirs  did  likewise  until  they  sold  it  and 
turned  the  possession  over  to  their  grantees,  who  continued 
to  occupy  and  collect  and  use  the  rents  for  the  whole  prem- 
ises. The  occupancy  once  taken  as  of  right,  it  continues 
in  the  same  way  until  interrupted. 

When  Born  died  the  land  which  Mrs.  Born  took  a  one- 
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third  interest  in  was  and  for  ten  years  had  been,  in  the 
possession  of  Barnes,  he  occupying  it  and  collecting  and 
using  all  the  rents,  as  he  had  a  legal  right  to  do,  and  he 
and  his  heirs  and  their  grantees  continued  to  occupy  an4 
use  the  property  in  the  same  manner  afterward  as  before. 
Neither  the  widow  of  Born  nor  his  heirs  ever  had  the  pos- 
session, nor  did  any  person  occupy  it  for  them  or  either  of 
them.    It  amounted  to  an  ouster,  for  at  the  time  she  took 
the  title  it  was  held  by  another  as  his  own.     All  she  ob- 
tained was  a  legal  right  to  the  undivided  one-third  of  the 
property,  which  was  in  the  adverse  possession  of  another, 
and  she  and  her  heirs  slept  upon  their  rights  until  they 
were  barred  by  limitation.     When  the  right  of  the  widow 
first  accrued,  there  was  a  judgment  of  foreclosure  against 
both  Born  and  his  wife  in  force,  and  not  barred  by  limita- 
tion, which  the  purchaser  (Barnes)  had  become  replevin 
bail  upon,  and  which  he  had  paid  and  taken  an  assign- 
ment of   the  judgment.    Having  possession  of  the  real 
estate  under  his  sale  on  the  judgment,  he  never  sold  the 
land  on  the  decree.    Had  Mrs.  Born  sought  to  enforce  her 
rights  on  the  death  of  her  husband,  the  purchaser  (Barnes) 
could  have  enforced  his  decree  of  foreclosure  against  the 
land,  but  no  effort  was  made  to  obtain  the  possession,  or 
to  assert  the  right  to  the  one-third  interest  in  the  land, 
either  by  the  widow  or  her  son  and  heir  until  after  the  de- 
cree was  barred  by  the  statute  of  limitation.    In  equity  there 
are  as  strong  reasons  for  applying  the  statute  of  limitation  to 
the  right  of  the  widow  or  her  heir  to  recover  the  one-third 
of  the  land,  as  there  are  for  applying  it  to  the  decree  of 
foreclosure  against  the  land  in  favor  of  the  purchaser,  who 
all  the  time  held  possession  and  occupied  aud  used  the 
same  as  his  own  uuder  his  former  foreclosure. 
The  petition  for  rehearing  is  overruled. 

Filed  December  16,  1892. 

Vol.  133—12. 
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No.  16,731. 

9        Parker  et  al.  v.  The  State,  ex  rel.  Powell. 

Apportionment. — In  Violation  of  the  Constitution. — Judicial  Jurisdiction  of 
Act  for. — Legislative  Discretion. — A  Political  Question. — The  Legislature,  in 
making  an  apportionment  of  the  State  for  legislative  purposes,  has  a  cer- 
tain degree  of  discretion  which  can  not  be  interfered  with;  but  when 
such  act  is  in  violation  of  the  Constitution  of  the  State,  and  the  validity 
of  the  statute  is  called  in  question,  the  question  is  not  merely  political, 
but  is  a  judicial  one,  and  the  courts  have  jurisdiction  to  pass  upon  it. 

Same. — Legislative  Discretion. — Equality  of  Representation. — Approximation 
to. —  Unit  of  Representation. — Fractions  of. — The  Legislature  lias  no  discre- 
tion to  make  an  apportionment  in  violation  of  the  enumeration  of  the 
inhabitants  authorized  to  vote,  as  provided  for  in  the  Constitution ;  and, 
because  exact  equality  is  not  possible,  the  General  Assembly  is  not  ex- 
cased  from  making  such  an  apportionment  as  will  approximate  the 
equality  required  by  the  Constitution ;  and  this  rule  forbids  the  forma- 
tion of  districts  containing  large  fractions  unrepresented,  where  it  i& 
possible  to  avoid  it,  while  other  districts  are  largely  over-represented. 
While  the  General  Assembly  has  much  discretion  in  disposing  of  the 
fractions  of  the  unit  of  representation,  yet  it  is  not  beyond  control. 

Jurisdiction. — A  Political  Question. — What  Constitutes  Such  a  Question. — 
Courts  Will  not  Take  Cognisance  of. — Courts  decline  to  take  cognizance  of 
political  questions,  which  generally  arise  when  there  is  an  attempt  made 
to  prevent  the  incumbent  of  either  the  executive  or  legislative  depart- 
ment of  government  from  performing  an  act  which  such  incumbent 
claims  the  right  to  perform  by  virtue  of  his  office,  or  to  compel  him  to 
perform  some  act  which  he  declines  or  refuses  to  perform. 

Constitution. — Provisions  of. — How  Construed. — Constitutional  provisions 
are  rarely,  if  ever,  merely  directory. 

Statute  Construed. — Questions  of  Validity  of. —  When  Considered. — Rules 
Governing. — Courts  are  reluctant  to  declare  acts  of  the  Legislature  un- 
constitutional, and,  in  passing  upon  such  a  question,  are  governed  by 
the  following  rules :  first,  a  court  will  never  decide  a  question  involving 
the  constitutionality  of  a  statute,  if  the  merits  of  the  case  in  which  it  is 
involved  can  be  determined  without  such  decision;  and,  second,  a  court 
will  never  declare  a  statute  unconstitutional  where  there  is  any  doubt 
upon  the  subject. 

Same. — Apportionment  Acts  of  1891  and  1879. — Constitutionality  of. — The  act 
of  March  5,  1891,  and  the  act  of  1879,  purporting  to  redistrict  the  State, 
for  legislative  purposes,  are  in  conflict  with  the  Constitution  of  the  State, 
and  therefore  void. 
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Office  and  Officer.— Officer  De  Facto.— Validity  of  Acts  of— Where  one  is 
elected  to  an  office  under  an  unconstitutional  statute,  he  is  an  officer  de 
facto,  and  his  acts  performed  before  ouster  are  as  valid  as  the  acts  of  an 
officer  de  jure. 

Ebcoveky.— Theory  of  Complaint.— BelieJ  Sought.— Not  Entitled  to.— Suit 
Must  Fail. — As  the  complaint  proceeds  upon  the  theory  that  representa- 
tives and  senators  should  be  elected  under  the  act  of  1879,  and  as  that  act 
has  been  held  unconstitutional,  the  relief  sought  can  not  be  granted,  and 
the  suit  must  fail.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

Rehearing. — Petition  for. —  Waiver  of — Effect  of  Waiver.  —After  an  opinion 
has  been  rendered  in  a  cause  pending  in  this  court,  and  all  the  parties  to 
the  appeal  have  joined  in  a  waiver  of  the  right  to  petition  for  a  rehear- 
ing of  the  case,  and  accept  as  conclusive  such  opinion  of  the  court,  and 
the  court  has  ordered  the  clerk  of  this  court  to  certify  the  cause  to  the 
court  below,  such  procedure  divests  this  court  of  jurisdiction  of  both  the 
cause  and  the  parties. 

Same. — Appearance  of  Attorney  General  as  Amicus  Curias. — Can  not  Petition 
for  a  Rehearing. — Where  a  suit  pending  in  this  court  is  of  such  a  charac- 
ter as  to  affect  the  entire  people  of  the  State  so  as  to  require  the  services 
of  the  Attorney  General,  and  he  is  ordered  by  the  court  to  appear  in  be- 
half of  the  people,  he  is  not  a  party  to  the  suit,  and  is,  therefore,  not 
entitled  to  petition  for  a  rehearing,  his  relation  being  that  of  an  amicus 
eurice. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  A.  G.  Smithy  Attorney  General,  for  ap- 
pellants. 

A.  W.  Wishard,  M.  E.  Forkner,  F.  Winter  and  J.  B.  Elam> 
for  appellee. 

Coffey,  J. — This  was  an  action  by  the  State  of  Indiana, 
on  the  relation  of  Simon  T.  Powell,  a  legal  voter  of  Henry 
county,  against  the  appellants,  Benjamin  S.  Parker,  as 
clerk  of  the  Circuit  Court  of  that  county,  William  Rine- 
walt,  as  sheriff,  and  Richmond  Wisehart,  as  auditor,  to 
compel  them,  by  writ  of  mandamus,  as  such  officers,  to 
take  the  necessary  steps  to  hold  the  election  of  1892,  for 
senators  and  representatives,  under  the  act  of  the  General 
Assembly  for  the  apportionment  of  senators  and  repre- 
sentatives, approved  March  8,  1879,  and  to  enjoin  them 
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from  proceeding  under  the  act  of  the  General  Assembly 
for  the  apportionment  of  senators  and  representatives, 
passed,  notwithstanding  the  Governor's  veto,  March  5, 
1891. 

It  is  alleged  that  the  appellants,  as  such  officers,  are 
threatening,  and  are  about  to  issue  and  give  the  necessary 
notices  and  take  the  necessary  steps  to  hold  the  election 
of  November  8, 1892,  for  senators  and  representatives,  un- 
der the  apportionment  made  by  the  latter  act,  claiming 
and  asserting  that  the  first  named  act  was  repealed  by  the 
act  of  the  General  Assembly  of  the  State  for  the  appor- 
tionment of  senators  and  representatives,  approved  March 
6,  1885.  It  is  alleged  that  the  act  of  March  6,  1885,  as 
well  as  the  act  of  March  5, 1891,  is  void,  being  in  conflict 
with  the  Constitution  of  the  State.  The  matters  wherein 
each  of  these  acts  are  supposed  to  be  in  conflict  with  the 
Constitution  are  fully  and  minutely  set  forth  in  the  com- 
plaint. As  to  the  act  of  March  5, 1891,  it  is  alleged  that 
in  the  year  1889,  the  year  prescribed  by  the  Constitution 
therefor,  an  enumeration  of  all  the  male  inhabitants  over 
the  age  of  twenty-one  years,  in  the  State,  was  taken  under 
the  authority  and  by  the  direction  of  the  General  Assem- 
bly, as  required  by  the  Constitution,  which  enumeration 
showed  the  number  of  male  inhabitants  in  each  township 
and  county,  as  well  as  the  total  number  in  the  State,  over 
twenty-one  years  of  age.  The  complaint  then  sets  out  the 
enumeration  by  counties,  showing  the  total  number  to  be 
551,048.  It  is  alleged  that  it  was  provided  by  the  act  of 
March  5,  1891,  that  the  General  Assembly  of  the  State 
should  consist  of  fifty  senators  and  one  hundred  repre- 
sentatives, and  that  it  became  the  duty  of  the  then  sitting 
General  Assembly,  under  the  Constitution  of  the  State,  to 
apportion  the  number  of  senators  and  representatives  to  the 
ensuing  General  Assembly,  based  upon  the  enumeration  of 
the  year  1889,  so  that  each  senatorial  district  should  con- 
tain 11,020  male  inhabitants  above  the  age  of  twenty-one 
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years,  as  nearly  as  reasonably  possible,  and  that  each 
representative  district  should  contain  5,510  male  inhab- 
itants above  the  age  of  twenty-one  years,  as  nearly  as 
reasonably  possible.  The  complaint  sets  out  the  appor- 
tionment for  senatorial  and  representative  purposes,  as 
fixed  by  the  act  of  March  5, 1891,  together  with  the  num- 
ber of  male  inhabitants  over  the  age  of  twenty-one  years 
in  each  district,  as  shown  by  the  enumeration  of  1889. 

It  is  then  alleged  that,  by  this  act,  forty-three  counties 
are  formed  into  twenty-two  districts,  to  each  of  which  one 
senator  is  apportioned.  Eleven  of  these  districts,  composed 
of  twenty-three  counties,  contain,  by  the  enumeration  of 
1889,  148,496  male  inhabitants  over  the  age  of  twenty-one 
years,  while  the  other  eleven  of  said  districts,  composed  of 
twenty  counties,  contain  only  99,609  such  inhabitants. 
That  no  other  senatorial  representation  is  given  by  the  act 
to  any  of  the  counties  contained  in  the  first  mentioned 
eleven  districts ;  and  by  such  apportionment,  the  senatorial 
representation  of  27,276  male  inhabitants  over  twenty-Qne 
years  of  age,  of  said  districts,  being  two  senators,  with  a 
fraction  over  5,236,  is  wrongfully  denied  to  the  counties 
contained  in  said  districts  and  given  to  the  counties  con- 
tained  in  the  other  eleven,  whereby  their  representation, 
which  of  right  should  be  but  nine  senators,  is  increased  to 
eleven,  and  the  representation  of  the  counties  contained  in 
the  first  mentioned  eleven  districts  is  reduced  to  eleven, 
when,  of  right,  it  should  be  thirteen;  that  the  county  of 
Brown,  which,  by  the  enumeration  of  1889,  contained  only 
2,382  male  inhabitants  over  the  age  of  twenty-one  .years, 
is  placed  in  two  senatorial  districts,  namely,  one  composed 
of  the  counties  of  Brown,  Monroe  and  Bartholomew,  and 
one  composed  of  the  counties  of  Brown,  Morgan  and  John- 
son, while  the  county  of  Clark,  which,  by  the  enumera- 
tion, contains  only  7,304  male  inhabitants  over  the  age  of 
twenty-one  years,  is  also  placed  in  two  senatorial  districts, 
namely,  one  composed  of  the  counties  of  Clark,  Scott  and 
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Jennings,  and  one  composed  of  the  couuties  of  Clark  and 
Jefferson,  whereby  each  of  said  counties  of  Brown  and 
Clark  is  given  senatorial  representation  greatly  in  excess 
of  that  to  which  they  are  entitled. 

It  is  further  alleged  that,  under  the  enumeration  of  1889, 
Jay  county  was  shown  to  have  5,823  male  inhabitants  over 
the  age  of  twenty-one  years,  being  315  more  than  the  rep- 
resentative unit,  and  that,  by  the  act  of  March  5,  1891,  it 
was  denied  a  representative,  and  was  united  with  the  coun- 
ties of  Adams  and  Blackford  for  the  election  of  one  joint 
representative,  such  district  having  an  excess  over  the  unit 
of  representation  of  2,007,  and  with  said  county  of  Adams 
for  the  election  of  one  other  joint  representative,  such  dis- 
trict having  an  excess  over  the  unit  of  representation  of 
5,077 ;  that  by  the  act  of  March  5, 1891,  sixty-one  counties 
are  formed  into  forty  representative  districts,  to  each  of 
which  one  representative  is  apportioned.  These  districts, 
so  far  as  composed  of  counties  entitled  to  any  representa- 
tion therein,  are  made  up  of  counties  otherwise  wholly  un- 
represented in  the  apportionment  for  representatives ;  and 
counties  having  an  excess  over  the  unit  of  representation, 
which  excess  is  otherwise  unrepresented,  and  is  alone  rep- 
resented in  said  district.  Twenty  of  said  districts,  com- 
posed of  thirty-one  counties,  contain,  as  shown  by  the 
enumeration  of  1889,  139,955  male  inhabitants  over  the 
age  of  twenty-one  years,  who  have  no  representation  for 
representatives  in  the  General  Assembly  under  this  act, 
except  the  twenty  representatives  apportioned  to  said  dis- 
tricts ;  while  the  other  twenty  of  said  districts,  composed 
of  thirty  counties,  contained,  as  shown  by  the  enumera- 
tion, only  85,764  such  inhabitants  otherwise  unrepresented ; 
by  reason  of  which  apportionment,  29,755  male  inhabitants 
over  the  age  of  twenty-one  years,  in  said  first  mentioned 
districts,  who  are  entitled  to  five  representatives,  with  a 
fraction  over  of  2,205  of  the  representative  unit,  are  en- 
tirely deprived  of  such  representation,  and  four  of  such 
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representatives  are  given,  without  right,  to  the  second  men- 
tioned districts,  whereby  their  representation  is  increased 
to  twenty,  when,  of  right,  it  should  be  only  fifteen,  and  that 
of  the  first  mentioned  districts  is  reduced  to  twenty,  when, 
of  right,  it  should  be  twenty -five. 

These  several  districts,  and  the  counties  of  which  they 
are  composed,  together  with  the  number  of  male  inhab- 
itants in  each,  as  shown  by  the  enumeration  of  1889,  are  set 
out  in  detail.  It  is  then  alleged  tfcat  included  in  the  second 
mentioned  districts  are  nine  counties,  each  of  which  is 
given  a  separate  representative,  although  each  of  said 
counties  lacks  more  than  1,000  of  possessing  the  unit  of 
representation  under  the  enumeration  of  1889,  while  Jay 
county,  with  315  in  excess  of  such  unit,  is  denied  separate 
representation ;  that  five  counties  are  each  given  a  separate 
representative  independent  of  the  districts  above  men- 
tioned, while  each  of  said  counties  lacks  the  unit  of  rep- 
resentation as  follows :  Tipton,  lacking  1,125 ;  Harrison,  613 ; 
Putnam,  17 ;  Ripley,  637 ;  and  Franklin,  819,  are  each  again 
represented  in  four  of  said  mentioned  twenty  districts ;  said 
Tipton  county,  in  the  district  composed  of  the  counties  of 
Clinton,  Tipton  and  Madison;  Harrison  county,  in  the 
district  composed  of  .the  counties  of  Floyd,  Harrison  and 
Crawford ;  Putnam  county,  in  the  district  composed  of  the 
counties  of  Putnam,  Clay  and  Montgomery,  in  which  dis- 
tricts said  counties  respectively  serve  the  purpose  of  mak- 
ing the  other  counties  in  said  districts  contiguous,  which 
otherwise  they  would  not  be ;  and  that  said  Ripley  and 
Franklin  counties  are  represented  in  the  district  composed 
of  the  counties  of  Ripley,  Franklin  and  Union. 

The  complaint  also  contains  allegations  in  relation  to  the 
act  approved  March  6, 1885,  similar  in  character  to  those 
set  out  above,  but  in  view  of  the  conclusion  we  have 
reached  in  this  case,  we  deem  it  unnecessary  to  set  them 
out  in  this  opinion. 

Prayer  for  an  alternative  writ  of  mandamus  requiring 
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the  appellants  to  show  cause  why  they  should  not  proceed 
to  hold  the  election  for  senators  and  representatives,  at  the 
election  to  be  held  on  the  8th  day  of  November,  1892,  un- 
der the  apportionment  as  fixed  by  the  act  of  1879,  and  that 
they  be  enjoined  from  proceeding  under  the  act  of  1891  or 
the  act  of  1885. 

Upon  this  complaint  the  court  issued  the  alternative  writ, 
as  prayed,  to  which  writ  the  court  overruled  a  demurrer 
interposed  by  the  appellants,  to  which  they  excepted ;  and, 
failing  and  refusing  to  answer  or  plead  further,  a  peremp- 
tory writ  was  ordered,  and  a  decree  entered  enjoining  the 
appellants  from  proceeding  under  either  the  act  of  1885  or 
act  of  1891,  above  referred  to. 

The  only  causes  of  demurrer  which  need  be  considered 
in  this  opinion  are  tw?o,  namely : 

First  That  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action. 

Second.  That  the  facts  stated  in  the  alternative  writ  of 
mandamus,  aud  the  complaint  filed  in  the  cause  are  not 
sufficient  to  constitute  a  cause  of  action. 

It  is  not  claimed  that  the  Circuit  Court  has  no  juris- 
diction to  issue  writs  of  mandamus  and  to  grant  injunc- 
tions in  all  proper  cases,  nor  is  it  claimed  that  this  suit  is 
not  properly  brought  by  the  State  on  the  relation  of  Powell 
against  the  appellants;  but  the  contention  is  that  the  suit 
involves  a  political  question,  over  which  the  courts  have 
no  jurisdiction.  If  this  contention  can,be  sustained,  that 
is  the  end  of  the  controversy,  for  this  court  will  not  at- 
tempt an  adjudication  in  a  matter  over  which  it  has  no 
jurisdiction. 

A  political  question  is  one  over  which  the  courts  decline 
to  take  cognizance,  in  view  of  the  line  of  demarkation  be- 
tween the  judicial  branch  of  the  government,  on  one  hand, 
and  the  executive  and  legislative  branches,  on  the  other. 
American  and  English  Encyclopaedia  of  Law,  title,  "Po- 
litical Questions." 
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Such  questions  most  generally  arise  when  there  is  an 
attempt  made  to  prevent  the  incumbents  of  either  the 
legislative  or  executive  departments  of  the  government 
from  the  performance  of  some  act  which  such  incumbent 
claims  the  right  to  perform  by  virtue  of  his  office,  or  to 
compel  him  to  perform  some  act  which  he  declines  or  re- 
fuses to  perform. 

Many  illustrations  of  the  rules  by  which  such  questions 
are  governed  are  to  be  found  in  the  adjudicated  cases, 
among  wjiich  are  the  cases  of  Mississippi  v.  Johnson,  Presi- 
dent, 4  Wall.  475 ;  Georgia  v.  Stanton,  6  Wall.  50,  and  Mar- 
bury  v.  Madison,  1  Cranch,  137,  cited  by  the  appellants. 

In  the  latter  case  John  Adams,  as  President  of  the 
United  States,  in  the  last  days  of  his  administration,  ap- 
pointed MarburyHo  an  office,  and  caused  his  commission 
to  be  made  out,  signed,  sealed  and  authenticated  by  the 
Secretary  of  State,  but  the  same  had  not  been  delivered 
when  the  administration  expired.  The  new  secretary, 
upon  taking  his  office,  refused  to  deliver  the  commission. 
Marbury  thereupon. applied  to  the  Supreme  Court  of  the 
United  States  for  a  mandamus  to  compel  such  delivery,  and 
in  argument  it  was  contended,  on  behalf  of  the  defendant, 
that  the  question  presented  was  a  political  matter  for  the 
sole  determination  of  the  President  and  his  secretary,  and 
in  no  sense  a  judicial  question. 

It  was  declared  by  Chief  Justice  Marshall,  in  an  elab- 
orate opinion,  covering  the  whole  ground,  that  the  case 
presented  a  judicial  and  not  a  political  question. 

The  case  of  Mississippi  v.  Johnson,  supra,  was  an  effort 
on  behalf  of  the  State  of  Mississippi  to  enjoin  Andrew 
Johnson,  as  President  of  the  United  States,  and  his  officers 
and  agents,  appointed  for  the  purpose,  and  especially  E.  0. 
C.  Ord,  assigned  as  military  commander  of  the  district  of 
which  that  State  constituted  a  part,  from  executing,  or  in 
any  manner  carrying  out,  two  acts  of  Congress,  known  as 
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the  reconstruction  acts,  upon  the  grounds  that  such  acts 
were  unconstitutional. 

It  was  held  that  the  bill  tendered  for  that  purpose  pre- 
sented a  political  question  only,  of  which  the  court  de- 
clined to  assume  jurisdiction,  but  the  Chief  Justice,  in  the 
course  of  the  opinion  delivered  by  hira  in  the  case,  took 
occasion  to  remark  that,  "  The  Congress  is  the  legislative 
department  of  the  government ;  the  President  the  execu- 
tive department.  Neither  can  be  restrained  in  its  action 
by  the  judicial  department,  though  the  acts  of  both,  when 
performed,  are,  in  proper  cases,  the  subject  of  its  cogni- 
zance." 

The  case  of  Georgia  v.  Stanton,  supra,  was  an  action  on 
behalf  of  that  State  to  enjoin  Stanton,  as  Secretary  of 
War,  Grant,  as  general  of  the  army,  and  Pope,  Major- 
General,  assigned  to  the  third  military  district,  consisting 
of  the  State  of  Georgia  and  other  States,  from  carrying 
into  effect  the  same  acts  of  Congress  involved  in  the  case 
of  Mississippi  against  Johnson  and  Ord.  It  was  again 
held  that  the  bill  presented  a  political  question  only,  of 
which  the  courts  could  not  assume  jurisdiction. 

But  in  cases  like  the  one  now  under  consideration,  where 
there  is  no  effort  to  control,  in  any  manner,  the  action  of 
either  of  the  other  departments  of  the  government,  and 
where  it  is  sought  simply  to  determine  the  validity  of  an 
act  of  the  legislative  department,  the  decided  weight  of 
authority  is,  we  think,  to  the  effect  that  the  question  pre- 
sented is  not  political  .but  judicial,  and  that  the  courts 
have  jurisdiction.  This  question  has  been  so  fully  dis- 
cussed and  decided  by  the  Supreme  Court  of  Wisconsin,  in 
the  recent  case  of  State,  ex  rel.  Lamb,  v.  Cunningham,  re- 
ported in  vol.  53  N.  W.  Rep.  35,  and  in  the  case  of  State,ex 
rel.  Attorney  General, v.  Cunningham,  51  N".  W.  Rep.  725, 
and  in  the  case  of  Giddings  v.  Blacker,  decided  by  the  Su- 
preme Court  of  Michigan,  Albany  Law  Journal,  Septem- 
ber 3, 1892,  vol.  46,  p.  193,  that  it  would  seem  unnecessary 
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to  review  it.  It  was  determined  in  these  several  cases, 
which  were  all  actions  calling  in  question  the  validity  of 
apportionment  acts,  that  the  question  presented  was  a  judi- 
cial question,  of  which  the  courts  had  jurisdiction ;  and 
such  acts  were  adjudged  by  the  courts  to  be  invalid  by 
reason  of  being  in  conflict  with  the  Constitutions,  under 
which  the  Legislature  attempted  to  apportion  the  State  for 
legislative  purposes.  In  holding  that  the  court  had  juris- 
diction, the  coiirts  did  nothing  more  than  follow  a  long  line 
of  precedents  to  their  logical  results,  as  shown  by  the  au- 
thorities cited  in  support  of  their  opinions. 

It  has  always  been  held  by  this  court  that  it  is  its 
bounden  duty,  in  all  proper  cases,  to  pass  upon  the  validity 
of  the  acts  of  the  General  Assembly  and  to  declare  them 
void  when  in  conflict  with  the  Constitution  of  the  State. 
Thus,  as  early  as  the  case  of  Bice  v.  State,  7  Ind.  334, 
Justice  Perkins  said :  "  There  are  some  propositions  that 
may  be  regarded,  we  think,  at  this  day,  as  being  settled ; 
*  *  *  among  them  are  these :  that  the  Constitution  of 
the  State,  relative  to  the  acts  of  the  Legislature,  is  the  para- 
mount or  supreme  law;  that  when  the  two  conflict  the 
acts  of  the  Legislature  must  yield  as  utterly  void ;  that  it 
is  the  duty  of  the  courts,  in  every  case  arising  before  them 
for  decision,  to  decide  and  declare  the  law  governing  the 
case.  *  *  *  The  duty  of  the  courts  to  give  construction 
to  laws,  and  to  declare  void,  or  disregard  because  not  laws, 
those  legislative  acts  in  conflict  with  the  Constitution, 
grows,  of  necessity,  out  of  this  other  duty  of  declaring 
what  the  law  is." 

To  the  same  effect  is  Campbell  v.  Dwiggins,  Treas.,  83  Ind. 
473,  and  Cooley's  Constitutional  Limitations,  45. 

It  is  conceded,  however,  by  the  appellants,  as  we  under- 
stand them,  that  there  might  arise  a  case  in  which  the 
courts  would  have  jurisdiction  to  declare  a  law  apportion- 
ing the  Stata  for  legislative  purposes  void,  as  where  the 
General  Assembly  should  form  districts  of  counties  not 
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contiguous.  If  the  courts  have  jurisdiction  to  declare  an 
apportionment  act  void  because  it  violates  one  provision 
of  the  Constitution  we  are  unable  to  perceive  why  they 
have  not  such  jurisdiction  where  it  violates  some  other 
provision.  The  Constitution  forbids  the  formation  of  sen- 
atorial or  representative  districts  of  counties  not  contigu- 
ous. It  is  conceded  that  an  act  which  violates  this  pro- 
vision would  be  declared  void  for  that  reason,  and  that  the 
courts  would  have  jurisdiction,  in  a  proper  case,  to  adjudi- 
cate the  matter.  If  the  General  Assembly  should  district 
the  State  in  such  a  manner  as  to  apportion  to  the  south 
half  ninety  representatives,  and  to  the  north  half  ten  only, 
no  one  would  doubt  that  this  would  be  as  plain  a  violation 
of  the  Constitution  as  where  it  forms  districts  of  counties 
not  contiguous.  What  good  reason  can  be  given  for  hold- 
ing that  the  courts  may  take  jurisdiction  in  the  one  case 
and  denying  such  jurisdiction  in  the  other?  It  will  not 
do  to  say  that  the  courts  have  no  jurisdiction  in  the  latter 
case,  because  the  General  Assembly  has  a  discretion  in  the 
matter  of  districting  the  State,  for  it  can  not  be  success- 
fully maintained  that  the  incumbents  of  any  department 
of  the  government  have  a  discretion  to  disregard  the  Con- 
stitution of  the  State.  We  think  if  the  courts  have  juris- 
diction in  the  one  case  they  also  have  it  in  the  other.  We 
do  not  mean  by  this  to  be  understood  as  holding  that  the 
courts  have  the  power  to  interfere  in  any  matter  confided 
to  the  discretion  of  either  the  legislative  or  executive  de- 
partment of  the  government.  No  court  in  the  Union  has 
maintained  more  vigorously  than  this  the  independence  of 
the  three  several  departments  of  the  State  government. 
State,  ex  reL  Hovey,  v.  Noble,  118  Ind.  350 ;  Hovey,  Governor, 
v.  State,  ex  reL,  127  Ind.  588. 

But  it  is  safe  to  say  that  when  the  acts  of  either  of  the 
three  departments  are  in  violation  of  the  Constitution  of  the 
State,  such  acts  are  not  within  the  discretion  confided  to 
that  department.     That  the  General  Assembly  has  some 
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discretion  in  the  matter  of  districting  the  State  for  legisla- 
tive purposes  there  can  be  no  doubt,  and  there  can  be  as 
little  doubt  that  where  it  acts  within  this  discretion  the 
courts  have  no  power  to  interfere.  If  it  should  be  found, 
upon  examination,  that  the  several  acts  of  the  Qeneral 
Assembly,  of  which  complaint  is  made  in  this  action,  are 
within  the  discretion  confided  to  the  legislative  department 
of  the  State, that  will  be  the  end  of  this  investigation;  for 
we  have  no  power,  much  less  the  inclination,  to  interfere 
with  such  discretion ;  nor  are  we  able  to  perceive  how  such 
cases  as  that  of  Smith  v.  Myers,  109  Ind.  1,  and  Hovey  v. 
State,  supra,  can  affect  the  question  now  under  considera- 
tion. If  this  were  a  case  in  which  the  appellee  sought 
to  compel  the  Qeneral  Assembly  to  district  the  State  in 
a  particular  manner,  or  even  to  act  at  all  in  any  manner 
whatever,  then  this  line  of  authorities  would  be  applica- 
ble; and,  by  reason  of  the  independence  of  the  several 
departments  of  the  State  government,  we  would  hold, 
without  hesitation,  that  we  had  no  jurisdiction  over  the 
matter.  The  courts  have  no  power  to  district  the  State 
for  legislative  purposes.  That  duty  belongs  to  another  de- 
partment. The  most  the  courts  can  do  is,  in  a  proper 
case,  to  pass  upon  the  validity  of  a  law  enacted  for  that 
purpose,  and,  if  such  law  is  found  to  be  in  conflict  with  the 
Constitution  of  the  State,  declare  it  invalid,  leaving  the 
Legislature  free  to  enact  one  that  does  conform  to  the 
Constitution.  This  is  quite  a  different  thing,  we  think, 
from  undertaking  to  control  legislative  action  or  discretion. 

Our  opinion  is  that  the  question  presented  by  the  record 
in  this  case  is  judicial  and  not  political. 

The  case  of  People,  ex  rel.  Carter,  v.  Rice,  Secretary  of 
State,  recently  decided  by  the  Court  of  Appeals  of  the 
State  of  New  York,  reported  in  Albany  Law  Journal,  Oc- 
tober 22,  1892,  vol.  46,  p.  324,  was  an  action  brought  to 
test  the  constitutionality  of  an  act  of  the  Qeneral  Assembly 
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of  that  State,  dividing  it  into  districts  for  senatorial  and 
representative  purposes. 

The  court  assumed  that  the  questions  presented  were 
judicial,  and  not  political,  aud  proceeded  to  adjudicate 
upon  the  validity  of  the  law.  The  conclusion  at  which  we 
have  arrived  in  this  case  is  in  accordance  with  all  the  au- 
thority to  which  our  attention  has  been  called,  except  the 
case  of  Wise  v.  Bigger,  79  Va.  269,  in  which  the  validity 
of  an  act  of  the  General  Assembly  of  that  State,  creating 
districts  for  representatives  in  Congress,  was  called  in  ques- 
tion. All  that  was  said  by  the  learned  judge,  who  wrote 
the  opinion  in  that  case,  at  all  pertinent  to  the  question  in- 
volved iu  this  case,  was  that:  "The  laying  off  and  defin- 
ing the  congressional  districts  is  the  exercise  of  a  political 
and  discretionary  power  of  the  Legislature,  for  which  they 
are  amenable  to  the  people,  whose  representatives  they 
are."  This  would  be  literally  true  in  the  absence  of  some 
constitutional  provision  requiring  the  districts  to  be  formed 
in  some  particular  manner.  The  opinion  cites  no  author- 
ity to  the  rule  thus  announced,  nor  does  the  judge,  who 
delivered  it,  give  any  argument  in  its  support;  but  if  it  is 
to  be  construed  as  holding  that  all  apportionment  acts  are 
but  the  exercise  of  a  political  or  discretionary  power,  it  is 
in  conflict  with  the  great  weight  of  authority,  and  can  not 
be  followed. 

We  approach  the  other  questions  in  the  case  with  much 
reluctance,  and  with  a  full  sense  of  their  gravity.  Courts 
always  approach  questions  involving  the  validity  of  stat- 
utes reluctantly,  and  out  of  this  reluctance  has  grown  two 
well  known  rules :  first,  that  the  court  will  never  decide 
a  question  involving  the  constitutionality  of  a  statute,  if  the 
merits  of  the  case  in  which  it  is  involved  can  be  determined 
without  such  decision ;  and,  second,  the  court  will  never  de- 
clare a  statute  unconstitutional  where  there  is  any  doubt 
upon  the  subject.  To  doubt  the  validity  of  a  statute  is  ta 
resolve  in  favor  of  its  constitutionality.     Warren  v.  Brit- 
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ton,  84  Ind.  14;  Campbell  v.   Dwiggins,  supra;  Hays  v. 
Tippy,  91  Ind.  102. 

The  chief  object  of  this  suit  is  to  secure  a  decision  upon 
the  question  of  the  constitutionality  of  the  several  acts  of 
the  General  Assembly,  referred  to  in  the  complaint.  The 
question  is  presented  in  the  same  manner  as  the  question 
was  presented  in  the  case  of  Giddings  v.  Blacker,  supra, 
and  in  the  case  of  People,  ex  reL  Carter,  v.  Rice,  Secretary  of 
Stale,  supra.  The  case  of  Giddings  v.  Blacker  was  an  ac- 
tion to  enjoin  the  secretary  of  State,  of  the  State  of  Mich- 
igan, from  taking  the  necessary  steps  to  hold  an  election 
for  State  senators,  under  an  apportionment  act  approved  in 
the  year  1891,  upon  the  ground  that  such  act  was  uncon- 
stitutional, and  to  compel  him,  by  mandamus,  to  proceed 
under  an  apportionment  act  approved  in  the  year  1885. 
The  case  of  People,  ex  reL  Carter,  v.  Rice  was  an  action  to 
enjoin  the  proper  officers  of  the  State  of  New  York  from 
proceeding  to  the  election  of  senators  and  representatives, 
under  an  apportionment  act  approved  in  the  year  1892, 
upon  the  ground  that  such  apportionment  act  was  uncon- 
stitutional, and  to  compel  them,  by  mandamus,  to  proceed 
to  such  election  under  an  apportionment  act  approved  in 
the  year  1879.  In  each  of  these  cases,  it  seems  not  to  have 
been  doubted  that  the  question  of  the  validity  of  these  sev- 
eral acts  was  presented  in  such  a  form  as  to  require  a  de- 
cision upon  that  point.  So,  in  this  case,  we  are  unable  to 
perceive  how  the  merits  of  the  controversy  are  to  be  de- 
termined without  a  decision  upon  the  question  of  the  valid- 
ity of  the  apportionment  law  of  this  State,  passed  in  the 
year  1891.  Should  we  reach  the  conclusion  that  this  act 
is  not  unconstitutional,  it  will  not  be  necessary  to  pass 
upon  the  validity  of  the  other  acts ;  but  should  we  decide 
it  invalid,  then,  in  determining  whether  the  appellee  was 
entitled  to  the  relief  demanded,  it  would  become  necessary 
to  pass  upon  the  validity  of  the  act  of  1879 ;  and  if  that  is 
found  valid,  the  question  of  the  constitutionality  of  the  act 
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of  1885  arises.  If  the  act  of  1891  and  the  act  of  1879  are 
both  unconstitutional,  the  appellee  was  not  entitled  to  the 
relief  sought,  and  the  question  of  the  validity  of  the  act 
of  1885  is  not  involved  in  such  a  way  as  to  require  a  de- 
cision upon  the  question  of  its  constitutionality. 

Assuming,  therefore,  that  the  question  is  presented  in 
such  a  manner  as  to  require  a  decision,  we  proceed  to  an 
examination  into  the  several  provisions  of  what  is  known 
as  the  apportionment  act  of  1891,  and  to  a  comparison  of 
such  provisions  with  the  sections  of  our  State  Constitution 
with  which  it  is  claimed  they  conflict.  Before  such  com- 
parison can  be  had,  it  is  necessary  to  set  out  and  analyze 
the  provisions  of  the  Constitution  upon  the  subject  of  ap- 
portioning the  State  for  legislative  purposes. 

Section  2,  article  4,  provides  that  "  the  senate  shall  not 
exceed  fifty  nor  the  house  of  representatives  one  hundred 
members ;  and  that  they  shall  be  chosen  by  the  electors  of 
the  respective  counties  or  districts  into  which  the  State 
may,  from  time  to  time,  be  divided." 

Section  4  of  the  same  article  provides  that  "the  General 
Assembly  shall,  at  its  second  session  after  the  adoption  of 
this  Constitution,  and  every  six  years  thereafter,  cause  an 
enumeration  to  be  made  of  all  the  male  inhabitants  over 
the  age  of  twenty-one  years." 

Section  5  provides  that "  the  number  of  senators  and  repre- 
sentatives shall,  at  the  session  next  following  each  period 
of  making  such  enumeration,  be  fixed  by  law,  and  appor- 
tioned among  the  several  counties  according  to  the  number 
of  male  inhabitants  above  twenty-one  years  of  age  in  each  : 
Provided,  That  the  first  and  second  elections  of  members 
of  the  General  Assembly,  under  this  Constitution,  shall  be 
according  to  the  apportionment  last  made  by  the  General 
Assembly  before  the  adoption  of  this  Constitution." 

Section  6  provides  that  "A  senatorial  or  representative 
district,  where  more  than  one  county  shall  constitute  a  dis- 
trict, shall  be  composed  of  contiguous  counties;  and  no- 
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county,  for  senatorial  apportionment,  shall  ever  be  divided." 
We  think  it  was  the  intention  of  the  Constitutional  Con- 
vention to  secure  to  the  electors  of  the  State,  by  the  pro- 
vision above  referred  to,  an  equal  voice,  as  nearly  as  possible, 
in  the  selection  of  those  who  should  make  the  laws  by 
which  they  were  to  be  governed.  The  General  Assembly 
has  no  discretion,  in  our  opinion,  to  make  an  apportion- 
ment in  disregard  of  the  enumeration  provided  for  by  the 
Constitution. 

The  enumeration  required  is  not  of  the  citizens  gener- 
ally, but  of  the  inhabitants  authorized  to  vote;  and  unless 
the  General  Assembly  is  to  be  governed  by  the  enumera- 
tion, when  made,  in  the  matter  of  districting  the  State  for 
legislative  purposes,  the  enumeration  is  a  useless  ceremony, 
and  an  unnecessary  expense.  The  purpose  in  requiring  the 
enumeration  is  to  fix  the  number  of  voters  in  each  county, 
at  the  time  the  apportionment  is  made,  in  order  that  the 
Legislature  may  form  districts  so  as  to  secure  to  each  voter, 
as  nearly  as  may  be,  an  equal  voice  with  every  other  voter 
in  the  State,  in  the  selection  of  senators  and  representa- 
tives. The  cardinal  principle  of  free  representative  gov- 
ernment, that  the  electors  shall  have  equal  weight  in 
exercising  the  right  of  suffrage  is  recognized  and  secured. 
Representation  according  to  population  is  the  rule  fixed 
by  these  several  provisions  of  our  Constitution,  and  the 
General  Assembly  lias  no  more  discretion,  in  our  opinion, 
to  disregard  this  rule  than  it  has  to  disregard  any  other 
plain  provision  found  in  that  instrument.  The  enumera- 
tion, at  the  short  periods  of  six  years,  was  intended  to  se- 
cure a  readjustment  and  correction  of  the  inequalities  that 
might  arise  from  the  growth  or  shifting  of  the  population 
within  that  period. 

In  argument,  it  seems  to  be  agreed  that  it  was  the  inten- 
tion to  provide  that,  in  making  an  apportionment  among 
the  several   counties  for  legislative   purposes,  the   integ- 
Vol.  133.— 13. 
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rity  of  the  counties,  when  possible,  should  be  preserved. 
This,  we  think,  is  true ;  and  when  that  is  done,  it  is  plain 
that  exact  equality  can  not  be  secured.  But,  because  exact 
equality  is  not  possible,  the  General  Assembly  is  not  ex- 
cused from  making  such  an  apportionment  as  will  approx- 
imate that  equality  required  by  the  organic  law  of  the 
State. 

A  question  somewhat  similar  to  the  one  now  under  dis- 
cussion arose  in  the  Congress  of  the  United  States,  in  the 
year  1832,  relative  to  the  construction  to  be  placed  upon 
section  2,  article  1,  of  the  Constitution  of  the  United  States, 
which  provides  that,  "representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  States  which  may 
be  included  within  this  Union,  according  to  their  respec- 
tive numbers,"  etc.  The  committee,  to  whom  was  referred 
the  question  as  to  what  was  the  constitutional  method  of 
apportioning  unassigned  representatives  as  between  the 
States  having  fractions  of  population  less  than  a  full  ratio, 
was  of  the  unanimous  opinion  that  the  loss  of  members 
arising  from  the  residuary  numbers  should  be  made  by  as- 
signing as  many  additional  members,  as  are  necessary  for 
that  purpose,  to  the  States  having  the  largest  fractional  re- 
mainders. 

Upon  that  occasion  Mr.  Webster  said.:  "The  Constitu- 
tion, therefore,  must  be  understood,  not  as  enjoining  an 
absolute  relative  equality,  because  that  would  be  demand- 
ing an  impossibility,  but  as  requiring  Congress  to  make  an 
apportionment  of  representatives  among  the  several  States, 
according  to  their  respective  numbers,  as  nearly  as  may  be. 
That  which  can  not  be  done  perfectly  must  be  done  in  a 
manner  as  near  perfection  as  can  be.  If  exactness  can  not, 
from  the  nature  of  things,  be  attained,  then  the  nearest 
practicable  approach  to  exactness  ought  to  be  made.  Con- 
gress is  not  absolved  from  all  rule,  merely  because  the  rule 
of  perfect  justice  can  not  be  applied.  In  such  a  case  ap- 
proximation becomes  a  rule ;  it  takes  the  place  of  the  other 
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rule,  which  would  be  preferable,  but  which  is  found  inap- 
plicable, and  becomes  itself  an  obligation  of  binding  force. 
The  nearest  approximation  to  exact  truth,  or  exact  right, 
when  that  exact  truth  or  exact  right  can  not  be  reached, 
prevails  in  other  cases,  not  as  a  matter  of  discretion,  but  as 
an  intelligible  and  definite  rule,  dictated  by  justice,  and 
conforming  to  the  common  sense  of  mankind ;  a  rule  of  no 
less  binding  force  in  cases  to  which  it  is  applicable,  and  no 
more  to  be  departed  from  than  any  other  rule."  The  rule 
recommended  by  this  committee  was  subsequently  adopted 
by  Congress,  so  that  representatives  are  now  apportioned 
among  the  several  States  of  the  Union  under  it  as  a  fixed 
and  binding  obligation. 

The  rule  here  announced  is,  we  think,  the  true  one. 
When  it  is  found  that  exact  equality  can  not  be  attained, 
where  the  integrity  of  the  counties  is  preserved,  approxi- 
mation becomes  a  rule  as  binding  upon  the  General  Assem- 
bly as  any  other  rule  fixed  by  the  Constitution. 

It  is  said,  however,  that  as  to  the  fractions  of  the  repre- 
sentative unit,  the  Constitution  is  silent,  and  that,  there- 
fore, the  General  Assembly  has  a  discretion  to  provide  for 
the  representation  of  such  fractions  or  to  leave  them  un- 
represented. 

That  is  true  in  a  limited  sense  only.  The  Constitution 
requires  that  the  State  shall  be  reapportioned  every  six 
years  according  to  the  male  inhabitants  over  the  age  of 
twenty-one  years  in  each  county.  It  contemplates  the 
formation  of  districts,  each  embracing  as  nearly  as  possi- 
ble an  equal  number  of  the  electors  of  the  State.  But  the 
rule  requiring  an  approximation  to  equality  forbids  the 
formation  of  districts  containing  large  fractions  unrepre- 
sented where  it  is  possible  to  avoid  it,  while  other  districts 
are  largely  over-represented.  That  the  General  Assembly 
has  much  discretion  in  the  disposition  of  the  fractions  of 
the  unit  of  representation  can  not  be  doubted,  but  it  is  not 
a  discretion  beyond  control.    In  so  far  as  the  Constitution 
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secures  equality  iu  representation,  it  is  not  silent  as  to  the 
disposition  of  fractions,  and  the  Legislature  must  dispose 
of  them  with  a  view  of  securing  that  end,  otherwise  an 
apportionment  could  be  made  which  would  give  to  one 
portion  of  the  State  nearly  double  the  representation  given 
to  other  portions.  Constitutional  provisions  are  seldom,  if 
ever,  to  be  construed  as  merely  directory. 

It  may  be  that  a  General  Assembly  could  make  a  valid 
apportionment,  where  none  existed,  at  a  time  different 
from  that  fixed  in  the  Constitution,  for  the  reason,  as  held 
in  the  case  of  People,  ex  rel.  Carter,  v.  Rice,  supra,  that  there 
is  a  continuing  obligation  resting  upon  it  to  do  so ;  but, 
however  this  may  be,  we  have  no  doubt  that  our  constitu- 
tional provisions  relating  to  the  manner  of  making  an 
apportionment  of  the  State  for  legislative  purposes  are 
mandatory.     Cooley's  Const.  Lim.  (6  ed.),  93. 

With  these  constitutional  rules  constantly  in  mind,  we 
proceed  to  test  the  act  of  the  Legislature  under  immediate 
consideration  by  them,  with  a  view  of  determining  its  con- 
stitutionality. It  is  alleged  in  the  complaint,  and  admitted 
to  be  true  by  the  demurrer,  that  under  the  apportionment 
for  legislative  purposes,  as  fixed  by  this  act,  forty-three 
counties  of  the  State  are  formed  in  twenty-two  districts,  to 
each  of  which  one  senator  is  apportioned.  Eleven  of 
these  districts,  composed  of  twenty-three  counties,  con- 
tain, by  the  enumeration  of  1889, 148,496  male  inhabitants 
over  the  age  of  twenty-one  years,  while  the  other  eleven, 
composed  of  twenty  counties,  contain  only  99,609  such  in- 
habitants. 

It  is  thus  shown  that  in  a  voting  population  of  248,105 
there  is  a  difference  in  favor  of  eleven  districts,  as  against 
the  other  eleven  named,  of  48,887.  We  must  take  notice 
of  the  geography  of  the  State,  as  well  as  of  the  enumera- 
tion of  1889,  taken  pursuant  to  law,  and  with  such  notice 
we  doubt  whether  any  one  can  be  found  so  bold  as  to  main- 
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tain  that  this  apportionment  approximates  equality,  or  that 
equality  can  not  be  much  more  nearly  attained. 

It  further  appears  that  the  counties  of  Browi}  and  Clark 
are  each  contained  in  two   separate  senatorial   districts. 
Brown  county  is  in  the  senatorial  district  composed  of  the 
counties  of  Brown,  Monroe  and  Bartholomew.    It  is  also  in 
the  senatorial  district  composed  of  the  counties  of  Brown, 
Morgan  and  Johnson.    Clark  county  is  in  the  senatorial 
district  composed  of  the  counties  of  Clark,  Scott  and  Jen- 
nings.    It  is  also  in  the  senatorial  district  composed  of  the 
counties  of  Clark  and  Jefferson.     The  number  of  male  in- 
habitants over  the   age  of  twenty-one  years   in    Brown 
county,  as  shown  by  the  enumeration  of  1889,  is  only  2,332, 
while  the  number  of  such  inhabitants  in  Clark  county,  as 
shown  by  the  same  enumeration,  is  only  7,304.     The  sena: 
torial  unit,  or  the  number  required  to  entitle  a  district  to 
one  senator,  under  this  law,  is  11,020.     Brown  county,  un- 
der the  apportionment  as  fixed  by  this  law,  with  a  voting 
population  of  8,688  less  than  the  senatorial  unit,  votes  for 
two  senators,  while  Clark  county,  with  a  voting  popu- 
lation of  3,716  less  than  the  unit,  does  the  same  thing. 
Many  other  counties  in  the   State  with  four  times  the 
voting  population  contained  in  Brown  county  vote  for  one 
only.     In  our  opinion,  under  the  constitutional  provisions 
above  referred  to,  requiring  equality  in  representation,  no 
scheme  for  senatorial  districts  could  be  devised  in  which  a 
county  with  a  population  no  larger  than  that  contained  in 
Brown  county  could  legally  be  entitled  to  vote  for  two  sen- 
ators.    When  «a  county  of  that  size  has  been  assigned  to  a 
senatorial  district,  and  given  a  voice  in  the  election  of  one 
senator  it  ceases,  in  our  opinion,  to  be  a  factor  in  any 
legitimate  scheme  of  apportionment  for  senatorial  pur- 
poses.    At  the  time  our  Constitution  was  framed,  the  con- 
vention had  before  it  the  history  of  the  famous  apportion- 
ment law  of  Massachusetts,  passed  on  the  11th  day  of 
February,  1812, from  which  the  word  "gerrymander"  orig- 
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inated.  It  is  fair  to  presume  that  they  had  learned  of  the 
evils  resulting  from  such  a  law,  and  that  "the  death  and 
burial  of  this  monster,  in  the  year  1814,  was  celebrated 
throughout  the  country  in  prose  and  verse."  By  the  pro- 
visions of  our  Constitution,  prohibiting  the  division  of 
counties  in  the  formation  of  senatorial  districts  and  requir- 
ing equality  in  representation,  it  is  plain,  we  think,  that  the 
convention  intended  to  put  it  beyond  the  power  of  the 
General  Assembly  to  form  districts  upon  the  principle 
contained  in  the  Massachusetts  law.  The  two  senatorial 
districts  of  which  Brown  county  forms  a  part  are  con- 
structed upon  the  same  principle  as  the  apportionment  law 
above  mentioned,  with  the  single  exception  that  the  integ- 
rity of  counties  is  preserved.  If  Brown  county,  with  its 
small  population,  may  be  included  in  two  senatorial  dis- 
tricts, it  may  be  included  in  four,  and  thus  given  a  voice 
in  the  selection  of  .four  senators.  The  same  is  true  of 
Clark  county.  With  a  large  number  of  other  counties  in 
the  State,  containing  a  much  larger  population,  restricted  to 
a  vote  for  one  senator  only,  this  can  not  be  said  to  be 
equality.  The  counties  of  Brown  and  Clark  are  entitled 
to  an  equal  voice  in  the  selection  of  senators,'considering 
their  population,  with  other  counties  in  the  State,  and  no 
more.  So  much  of  the  act  as  gives  to  each  of  these  two 
counties  a  voice  in  two  separate  senatorial  districts  is,  in 
our  opinion,  in  plain  violation  of  the  provisions  of  our 
Constitution. 

Under  this  law  the  unit  for  a  representative  is  5,510.  Jay 
county,  as  shown  by  the  enumeration  of  1889,  has  5,823 
male  inhabitants  over  the  age  of  twenty-one  years.  It  is 
denied  a  separate  representative.  As  we  have  seen,  it  is 
agreed,  in  argument,  that  the  constitutional  provisions, 
above  set  out,  were  intended  to  secure  the  integrity  of  the 
counties.  Jay  county,  having  more  than  the  representative 
unit,  was,  we  think,  entitled  to  a  separate  representative, 
and  it  was  not  within  the  power  of  the  General  Assembly 
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to  deprive  it  of  such  representative.  This  would  seem  to 
be  too  plain  for  argument. 

The  three  representative  districts  composed,  respectively, 
of  the  counties  of  Cliuton,  Tipton  and  Madison,  the  coun- 
ties of  Floyd,  Harrison  and  Crawford,  and  of  the  counties 
of  Putnam,  Clay  and  Montgomery,  can  not  be  sustained. 
Each  of  the  counties  of  Tipton,  Harrison  and  Putnam  has 
less  than  the  unit  of  representation,  and  each  is  given 
a  separate  representative.  They  were  not  entitled  to 
further  consideration  or  representation.  The  formation 
of  these  districts  was  an  attempt  to  do  indirectly  that 
which  could  not  be  done  directly,  namely,  form  districts 
of  counties  not  contiguous.  By  the  same  process,  if  it 
were  permissible,  the  county  of  Marion  can  be  made  con- 
tiguous to  the  county  of  Vanderburgh,  and  that,  too,  not- 
withstanding every  county  intervening  between  the  two  is 
fully  represented.  Counties  fully  represented  can  not,  in 
our  opinion,  be  used  for  the  purpose  of  joining  counties 
whichr  are  not  otherwise  contiguous. 

There  are  found  in  this  act  many  other  violations  of  the 
rule  of  equality  in  representation  as  fixed  by  the  Constitu- 
tion, especially  in  the  formation  of  representative  districts ; 
but  we  deem  it  unnecessary  to  extend  this  opinion  by  set- 
ting them  out.  We  have  been  asked  to  examine  and  com- 
pare the  act  now  under  consideration  with  other  acts  of 
the  General  Assembly,  dividing  the  State  into  districts  for 
legislative  purposes,  which  we  have  cheerfully  done.  Such 
examination  only  serves  to  confirm  a  well  known  historical 
fact,  and  that  is,  that  as  each  party  succeeded  to  power  in 
the  State  it  endeavored  to  so  district  it  for  legislative  pur- 
poses as  to  retain  that  power,  and  that,  too,  very  often  in 
total  disregard  of  the  Constitution  of  the  State  demanding 
equality  in  representation.  The  rule  of  practical  construc- 
tion is  of  no  value  when  it  is  plain  that  the  practice  has 
been  in  open  violation  of  the  instrument  which  the  court 
is  called  upon  to  construe. 
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Our  conclusion  is  that  the  act  of  the  General  Assembly, 
passed  on  the  5th  day  of  March,  1891,  notwithstanding  the 
Governor's  veto,  purporting  to  redistrict  the  State  for  legis- 
lative purposes,  is  in  conflict  with  the  Constitution  of  the 
State,  and  is  for  that  reason  void. 

Nor  do  we  apprehend  that  from  this  conclusion  the  dis- 
astrous consequences  predicted  in.  argument  will  follow. 
The  office  of  senator,  as  well  as  the  office  of  representative, 
is  not  a  statutory  office,  but  an  office  created  by  the  Con- 
stitution of  the  State. 

It  is  true  that  the  number  is  fixed  by  act  of  General  As- 
sembly, but  this  is  true  also  of  the  circuit  judges  in  the 
State.  This  fact  does  not  change  the  nature  of  the  office, 
and  it  is  for  this  reason  none  the  less  a  constitutional  office. 

It  seems  to  be  well  settled  that  one  who  is  elected  or 
appointed  to  an  office  under  an  unconstitutional  statute, 
before  it  is  adjudged  to  be  so,  is  an  officer  de  facto. 
Throop  Public  Officers,  sections  628-637;  Mechem's  Pub- 
lic Offices  and  Officers,  section  318;  State  v.  Carroll,  38 
Conn.  449;  Brown  v.  O'Connell,  36  Conn.  432;  Meagher  v. 
Story  County,  5  Nev.  244 ;  Ex  parte  Strang,  21  Ohio  St.  610 ; 
Commonwealth  v.  McCombs,  56  Pa.  St.  436;  State  v.  Bloom, 

17  Wis.  538 ;  Kirker  v.  City  of  Cincinnati,  27  N.  E.  Rep.  898. 
The  rule  that  the  acts  of  an  officer  de  facto,  performed 

before  ouster,  are,  as  to  the  public,  as  valid  as  the  acts  of 
an  officer  de  jure,  is  too  familiar  to  the  profession  to  need 
the  citation  of  authority.  The  public  is  not  to  suffer  be- 
cause those  discharging  the  functions  of  an  officer  may 
have  a  defective  title,  or  no  title  at  all.  Case  v.  State,  69 
Ind.  46 ;  Blackman  v.  State,  12  Ind.  556 ;  Bansemer  v.  Mace, 

18  Ind.  27 ;  Mowbray  v.  State,  88  Ind.  324. 

If,  at  the  next  ensuing  election,  the  State  is  without  a 
valid  law  creating  senatorial  and  representative  districts 
under  the  enumeration  of  1889,  the  responsibility  must  rest 
with  the  Legislature  and  not  with  the  judicial  department 
of  the  State  government. 
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The  apportionment  act  of  1879  requires  separate  consid- 
eration, for  the  reasons  that  its  provisions  are,  in  many  re- 
spects, quite  different  from  the  act  of  1891.  While  it  differs 
materially  from  the  latter  in  many  respects,  an  examina- 
tion will  disclose  the  fact  that  it  disregards,  unnecessarily, 
the  principle  of  equality  in  representation  required  by  our 
Constitution.  It  is  subject  to  many  of  the  constitutional 
objections  urged  against  the  act  of  1891 ;  but,  as  it  is  not 
at  all  likely  there  will  ever  be  another  effort  to  enforce  it, 
no  useful  purpose  would  be  subserved  by  setting  them  out 
in  detail.  It  is  sufficient  to  say  that,  in  our  opinion,  the 
act  of  1879  is  void  for  the  same  reasons  given  as  to  the  in- 
validity of  the  act  of  1891. 

The  complaint,  in  this  case,  proceeds  upon  the  theory 
that  the  appellee  is  entitled  to  have  senators  and  representa- 
tives elected  under  the  act  of  1879.  He  must  succeed  upon 
this  theory,  if  he  succeeds  at  all.  First  Nat.  Bank  v.  Moot, 
107  Ind.  224;  Western  Union  Tel.  Co.  v.  Young,  93  Ind.  118; 
Chicago,  etc.,  R.  R.  Co.  v.  Bills,  104  Ind.  13. 

The  demurrer  filed  by  the  appellants  necessarily  calls  in 
question  his  right  to  the  relief  sought.  As  the  act  of  1879 
is  unconstitutional,  the  appellee  was  not  entitled  to  the  re- 
lief he  sought  in  this  action,  and  for  that  reason  the  court 
erred,  we  think,  in  overruling  the  demurrer  filed  by  the 
appellants. 

This  being  true,  the  apportionment  law  of  1885  is  not  in 
question  in  such  a  manner  as  to  require  a  decision  as  to 
whether  it  is  valid  or  invalid.  The  court  being  able  to  de- 
cide the  case  upon  its  merits,  without  a  consideration  of 
the  act  of  1885,  the  rule  that  the  courts  will  not  consider  a 
question  of  the  constitutionality  of  a  statute,  except  when 
it  is  necessary  to  a  decision  of  the  cause  under  considera- 
tion, applies,  in  this  case,  with  all  its  force. 

The  apportionment  law  of  1885,  under  which  the  inter- 
vener, Chandler,  was  elected  as  a  member  of  the  State 
senate,  not  being  involved  in  this  suit,  he  has  no  personal 
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interest  in  this  controversy.  The  adjudication  in  this  case 
can  in  nowise  affect  his  right  to  hold  the  office  to  which 
he  was  elected. 

For  the  error  of  the  court,  in  overruling  the  demurrer 
of  the  appellants  to  the  alternative  writ  of  mandate,  the 
judgment  of  the  Henry  Circuit  Court  must  be  reversed. 

Judgment  reversed,  with  directions  to  the  Circuit  Court 
to  sustain  the  demurrer  of  the  appellants  to  the  alternative 
writ  of  mandate. 

Filed  December  17,  1892. 

Separate  Opinion. 

Elliott,  J. — In  much  of  the  reasoning  of  the  principal 
opinion,  I  unreservedly  concur,  and  to  many  of  the  propo- 
sitions unqualifiedly  assent ;  but,  from  so  much  of  the  opin- 
ion as  proceeds  upon  the  theory  that  questions  as  to  the 
construction  of  the  constitutional  provisions  relative  to  the 
apportionment  of  the  State  for  legislative  purposes,  and  as 
to  the  validity  of  the  act  of  1891,  are  properly  before  us,  I 
am  compelled  to  dissent.  It  is  proper  to  say,  at  the  outset, 
that  I  neither  affirm  nor  deny  the  correctness  of  the  con- 
struction placed  upon  the  Constitution,  nor  do  I  either 
affirm  or  deny  the  validity  of  the  conclusion  that  the  act 
of  1891  violates  the  provisions  of  that  instrument.  I  sim- 
ply affirm  that  long  settled  principles  forbid  us  from  giving 
judgment  upon  such  questions.  *     . 

It  is  my  purpose  to  state  and  develop,  as  briefly  as  the 
nature  of  the  questions  which  I  conceive  are  properly  be- 
fore us  will  permit,  the  reasons  which  control  my  judg- 
ment, using  only  such  authorities  as  are  near  at  hand,  and 
not  attempting  to  elaborate  the  propositions  I  state  by  ex- 
tended argument  or  illustration : 

I.  The  relator's  complaint  rests  entirely  upon  the  the- 
ory that  the  act  of  1879  is  valid,  but,  if  he  is  right  in  the 
grounds  upon  which  he  assails  the  subsequent  acts,  that  act 
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is  as  bad  as  any  of  the  others,  hence,  he  has  no  standing 
in  court,  as  he  himself  makes  evident;  and  when  we  have 
adjudged  that  lie  has  no  standing  in  court,  we  have  decided 
all  questions  properly  in  the  case,  except  jurisdictional 
ones,  so  that  we  can  not  properly  or  authoritatively  give 
judgment  upon  the  validity  of  subsequent  legislative  en- 
actments. 

The  relator  is  involved  in  a  fatal  dilemma.  If  the  acts 
of  1885  and  1891  are  valid,  he  can  have  no  relief;  if  they 
are  void,  so,  also,  is  that  of  1879 ;  so  that,  whether  the  acts 
of  1885  and  1891  are  valid  or  void,  he  can  have  no  relief, 
and  in  either  event  he  must  utterly  fail.  The  act  of  1879 
being  void,  according  to  the  relator's  own  theory,  he  has, 
as  he  himself  demonstrates,  no  fulcrum  capable  of  sup- 
porting a  lever  for  the  overthrow  of  subsequent  legislative 
enactments ;  and,  hence,  all  that  we  can  decide  beyond 
jurisdictional  questions,  without  transgressing  settled  prin- 
ciples, is  that,  by  his  own  averments,  his  case  is  foundation- 
less.  Such  a  decision  ends  the  case,  and  we  can  not,  with 
propriety,  consider  other  questions,  except  jurisdictional 
ones,  and,  certainly,  not  high  and  grave  constitutional 
questions.  If  the  system  which  the  relator  avers  is  in  con- 
flict with  the  Constitution,  is  to  be  smitten  to  its  death  by 
the  courts,  it  must  be  at  the  suit  of  one  who  assails  all  the 
legislative  acts  founded  on  that  system,  for  it  can  not  be 
done  at  the  suit  of  a  party  who  demands  that  one  of  the 
acts  resting  on  that  system  be  upheld  and  the  others  de- 
stroyed. The  relator  is  the  actor,  and  is  bound  to  make  a 
case  rendering  it  imperatively  necessary  to  decide  the  con- 
stitutional questions  he  assumes  to  present ;  and  he  must 
succeed  upon  the  strength  of  his  own  case,  or  fail,  for  he 
can  not  succeed  upon  the  weakness  of  his  adversary's. 
The  act  of  1879  is,  according  to  his  own  theory,  as  full  of 
evil  as  those  he  assaults,  so  that  if  one  goes  down  so  must 
all,  and,  with  the  fall  of  the  act  of  1879,  ends  the  relator's 
case.    It  would  be  strange,  indeed,  if  one  of  several  acts 
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,  resting  upon  the  same  system  should  be  upheld  and  the 
others  cast  down ;  and  stranger  still,  if  that  should  be  done 
where  the  one  rescued  from  condemnation  contains  more  of 
evil  than  those  condemned.,  One  who  secures  or  demands 
a  benefit  under  an  unconstitutional  act  is  estopped  to  assert 
its  invalidity.  Daniels  v.  Tierney,  102  U.  S.  415.  See, 
also,  authorities  collected  in  Elliott  on  Roads  and  Streets, 
note  2,  p.  422.  "Like  reason  doth  make  like  law,"  and  the 
reason  of  the  cases  referred  to  warrants  the  conclusion  that 
the  relator  can  not  be  heard  to  deny  the  validity  of  the 
acts  of  1885  and  1891,  while  demanding  relief  upon  an 
earlier  act  subject  to  the  same  objections  as  the  acts  he 
seeks  to  have  overthrown.  It  can  not  be  necessary  to  de- 
cide upon  the  validity  of  any  of  the  acts,  since  all  that  is 
proper  to  do  is  to  accept  the  relator's  own  theory,  and  to  do 
this  is  to  end  the  pending  case. 

II.  Courts  will  not  send  against  a  public  officer  the  ex- 
traordinary writ  of  injunction  or  of  mandamus,  unless  the 
complainant  makes  it  appear  that  the  writ  will  be  effective 
in  the  particular  case  in  which  it  is  demanded. 

A  writ  issued  in  a  case  where  it  can  not  be  effective  goes 
forth  without  power  and  comes  back  unobeyed.  Courts 
do  not  require  parties  to  do  fruitless  acts,  and  they  will  not 
themselves  do  what  they  will  not  require  of  parties.  A 
writ  that  will  be  unavailing  will  not  be  issued,  since  to 
issue  it  would  be  an  idle  ceremony.  Smith  v.  Myers,  109 
Ind.  1  (6).  I  fully  concur  in  the  conclusion  contained  in 
the  very  able  opinion  of  my  brother  Coffey,  that  the  re- 
lator is  not  entitled  to  the  writ  of  mandamus  because  he 
himself  adopts  a  theory  which  affirms  that  the  legislative 
enactment  on  which  he  rests  his  complaint  is  void ;  but  I 
think  that  when  the  conclusion  that  he  is  not  entitled  to 
the  writ  is  reached,  it  follows  as  an  inevitable  sequence, 
that  questions  involved  in  the  contention  that  the  acts  of 
1885  and  1891  are  void  can  not  be  considered  or  decided, 
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inasmuch  as  the  decision  of  such  questions  is  not  necessary 
to  a  final  disposition  of  the  case. 

III.  If  the  relator  has  a  right  to  a  decision  upon  the 
constitutionality  of  the  act  of  1891,  and  if  that  act  be  ad- 
judged void,  then  it  is  necessary  to  determine  what  one 
of  the  apportionment  acts  enacted  since  the  adoption  of 
the  present  Constitution  is  valid,  but  the  relator  having 
placed  his  asserted  right  of  action  solely  upon  the  act  of 
1879,  and  having,  by  his  own  theory,  shown  that  act  to  be 
void,  he  has  no  right  to  demand  that  the  court  point  out 
what  act  is  valid,  or  declare  under  what  act  legislative  elec- 
tions shall  be  held. 

The  relator  can  not  successfully  give  a  protean  charac- 
ter to  his  complaint  and  assert  that  if  it  is  not  good  be- 
cause founded  on  the  act  of  1879,  it  may,  nevertheless,  be 
good  upon  the  ground  that  somewhere — where  he  does  not 
say — in  the  long  series  of  apportionment  acts  there  is  to 
be  found  an  act  authorizing  an  effective  legislative  elec- 
tion. A  complainant  must  construct  his  pleading  on  a 
definite  theory,  and  on  that  theory  it  must  state  a  cause  of 
action  or  it  will  be  incurably  bad.  The  complaint  in  this 
case  is,  as  we  all  agree,  bad  upon  the  theory  that  the  rela- 
tor has  a  right  to  a  writ  coercing  the  election  officers  to 
proceed  under  the  act  of  1879,  so  that  it  is  self-destructive ; 
and,  when  this  is  adjudged,  there  is  no  necessity  for  consid- 
ering questions  affecting  the  validity  of  the  acts  of  1885 
or  1891.  If,  however,  it  be  conceded  that  it  is  necessary  to 
decide  such  questions  and  to  adjudge  either  of  those  acts 
void,  then  it  is  indispensably  necessary  to  designate  a  valid 
law,  either  in  the  statutes  or  the  Constitution,  under  which 
legislators  can  be  chosen,  for  it  is  inconceivable  that  no. 
law  exists  providing  for  legislative  elections.  If  the 
hypothesis  involved  in  the  provisional  concession  be 
granted  to  be  correct,  and  the  court  assumes  to  enter  the 
field  covering  the  acts  of  1885  and  1891,  it  must,  as  a  mat- 
ter of  judicial  knowledge,  take  notice  of  all  the  statutes 
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upon  the  subject,  and  fix  upon  a  valid  one,  if  any  such  can 
be  found,  or  else  declare  that  no  such  act  exists,  and  travel 
back  to  the  apportionment  made  by  our  present  Constitu- 
tion ;  for  it  can  hardly  be  possible  that  the  court  can  enter 
the  field  containing  the  acts  of  1885  and  1891,  strike  down 
the  latter  act,  and  yet  not  determine  under  what  law  legis- 
lators can  be  elected.  As  well  send  men  out  upon  an  un- 
known sea  without  a  compass  as  to  adjudge  the  act  of 
1891  void,  and  yet  not  adjudge  what  law  is  valid ;  for  with- 
out the  designation  of  a  valid  act  the  electors  and  their 
officers  would  be  entirely  without  guidance  and  utterly  at 
a  loss  to  know  under  what  law  to  proceed.  It  can  not  be 
reasonably  expected  that  the  electors  or  their  officers  can 
find  such  a  law  where  the  search  of  the  highest  court  of 
the  State  proves  unavailing.  But  the  concessions  which 
require  the  hypothesis  indicated,  and  lead  to  the  conse- 
quences suggested,  can  not,  as  I  am  convinced,  be  made,  for 
the  relator,  having  singled  out  as  the  sole  support  of  his 
case  one  act  of  the  Legislature,  has  not  the  semblance  of 
right  to  require  the  court  to  hunt  for  some  other  act  and 
pronounce  it  valid.  There  is  neither  principle  nor  prece- 
dent that  will  authorize,  much  less  justify,  us  in  entering 
the  field  in  which  lie  the  acts  of  1885  and  1891.  It  is  evi- 
dent that  when  it  is  adjudged,  as  it  certainly  must  be,  that 
the  relator's  own  theory  gives  the  death-blow  to  his  as- 
serted right  of  action,  a  final  disposition  of  the  case  is 
made,  and  hence  we  can  not  without  a  direct  violation  of 
the  well-known  rule  outlined  in  my  fourth  proposition 
consider  any  of  the  questions  made  upon  the  acts  of  1885 
or  1891. 

IV.  The  inexorable  rule  is  that  constitutional  questions 
will  never  be  decided  unless  their  decision  is  indispensably 
necessary  to  a  final  disposition  of  the  case  actually  before 
the  court. 

The  general  doctrine  outlined  in  the  proposition  stated 
is  asserted  in  the  principal  opinion,  but  the  course  of  my 
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discussion  requires  its  re-statement,  although,  as  to  the  ex- 
istence of  the  general  principle,  there  is  substantial  har- 
mony of  opinion.  I  am,  however,  forced  to  the  conclusion 
that  the  principle  has  not  been  given  its  necessary  effect  or 
just  application.  The  principle  is  deeply  rooted  in  the 
law,  and  has  stood  unchallenged  by  denial,  and  unshad- 
owed by  doubt,  since  the  first  authoritative  declaration  by 
the  Supreme  Court  of  the  United  States  of  the  power  and 
duty  of  the  judiciary  to  give  judgment  upon  the  constitu- 
tionality of  legislative  enactments.  Cooley's  Const.  Lim. 
(6th  ed.)  196.  This  principle  as  firmly  fetters  the  action  of 
the  court  as  does  the  Constitution  the  action  of  the  Legis- 
lature. The  principle  is  one  which,  for  obvious  reasons 
that  have  been  often  given,  is  to  be  implicitly  obeyed,  and 
to  obey  it  in  this  case  it  is  absolutely  necessary  to  decline 
to  consider  questions  involving  the  validity  of  the  acts  of 
1885  and  1891,  as  well  as  questions  respecting  the  construc- 
tion of  the  provisions  of  the  Constitution  governing  the 
subject  of  the  apportionment  of  the  State  for  legislative 
purposes.  An  incidental  rule  necessarily  involved  in  this 
principle,  and  clearly  resulting  from  it,  is  this :  Constitu- 
tional questions  will  not  be  decided  unless  the  party  de- 
manding their  decision  makes  it  evident  that  he  has  a  right 
to  require  the  court  to  decide  them.  To  me  it  seems  very 
clear  that  the  relator  has  shown  no  such  right.  He  falls 
far  short,  indeed,  of  showing  such  a  right,  for  he  has  shown 
that  there  is  no  necessity  for  deciding  the  constitutional 
questions  he  professes  to  present,  and  showing,  too,  that 
his  own  standing  is  such  that  those  questions  can  not  be 
considered  without  violating  fundamental  principles. 

V.  The  decision  of  the  question  involved  in  the  con- 
tention that  the  court  has  no  power  to  give  judgment  upon 
an  act  making  an  apportionment  for  legislative  purposes 
is  essential,  inasmuch  as  the  decision  of  that  general  ques- 
tion determines  the  right  of  the  court  to  assume  juris- 
diction. 
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The  court  must  meet  and  decide  the  general  question 
stated,  for  if  it  has  no  right  to  assume  jurisdiction,  it  can  do 
nothing  more  than  direct  a  dismissal  of  the  suit,  for  it  is 
established  elementary  law  that  where  there  is  no  juris- 
diction of  the  general  subject  there  can  be  no  effective 
judgment  beyond  a  mere  direction  to  the  trial  court  to  dis- 
miss the  proceeding.    Robertson  v.  State,  ex  rel.,  109  Iud.  79. 

VI.  The  court  has  power  to  give  judgment  upon  the 
constitutionality  of  an  apportionment  act  where  the  ques- 
tion of  its  constitutionality  is  necessary  to  a  decision  of 
the  case  at  its  bar,  and  the  question  is  presented  by  a  party 
in  a  position  to  present  it,  and  who  does  so  present  it  as  to 
make  it  the  duty  of  the  court  to  decide  it. 

The  power  to  adjudge  invalid  such  legislative  acts  as 
violate  the  provisions  of  the  Constitution  is  an  element  of 
sovereignty,  and  is  vested  in  the  judiciary.  It  would  be  a 
surrender  of  a  high  constitutional  power,  that  neither  prin- 
ciple nor  precedeut  will  justify  or  excuse,  to  decline  to 
give  judgment  upon  the  validity  of  au  apportionment  act 
when  properly  presented  and  necessary  to  a  decision  of  a 
case  brought  to  the  bar  of  the  court.  Such  a  surrender 
would  involve  a  breach  of  duty  so  flagrant  that  the  most 
stinging  rebuke  would  fall  far  short  of  an  adequate  con- 
demnation of  a  court  that  would  so  grossly  violate  the 
trust  imposed  upon  it  by  the  Constitution.  In  a  govern- 
ment of  distributed  powers,  such  as  ours  is,  the  power  to 
adjudge  acts  void  that  conflict  with  the  Constitution  must 
necessarily  reside  elsewhere  than  in  the  law-making  de- 
partment, otherwise  all  governmental  power  would  be  uni- 
fied and  solidified  in  that  department,  and  it  would  be  the 
uncontrolled  and  absolute  master  and  arbiter  in  all  gov- 
ernmental affairs.  If  there  be  no  such  power  in  the  judi- 
ciary, the  Constitutions  of  the  Nation  and  the  State  are,  in 
their  widest  scope  and  minutest  details,  mere  mockeries; 
but  the  power  does  reside  in  the  judiciary,  and  it  was 
placed  there  in  the  strongest  terms  by  men  who  knew  the 
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science  of  government  in  all  its  parts,  and  there  it  will  re- 
main as  long  as  free  government  endures.  One  of  the  first 
things  a  student  of  our  system  of  government  learns  is 
that  it  is  a  system  of  checks  and  balances.  One  of  the 
principal  checks  upon  legislative  power  is  the  authority  of 
the  courts  to  enforce  obedience  to  the  mandates  of  the  Con- 
stitution by  adjudging  void  enactments  which  conflict  with 
its  provisions.  History  proves  and  experience  demon- 
strates the  necessity  of  such  a  check,  for  without  it  the 
legislative  department  arrogates  to  itself  every  substantial 
governmental  function  and  power  that  it  can  grasp.  Reck- 
oned as  the  lives  of  nations  are  reckoned,  it  is  but  a  short 
time  since  Edmund  Burke,  in  his  splendid  eulogy  on  the 
English  governmental  system,  declared  that  there  were 
three  constitutional  departments,  forming,  as  he  asid,  "the 
triple  cord,  which  no  man  could  break :  the  solemn,  sworn 
constitutional  frank  pledge  of  this  Nation,  the  firm  guar- 
antees of  each  other's  being  and  each  other's  rights,  the 
joint  and  several  securities  each  in  its  place  and  order." 
When  Edmund  Burke  spoke  of  the  system  existing  at  the 
time  he  wrote  he  was  right,  but  his  forecast  of  the  future 
was  wrong,  for  man  has  broken  the  "triple  cord,"  and  the 
England  of  our  day  has  only  one  department  of  govern- 
ment. Parliament  is  supreme,  and  elsewhere  there  is  not 
a  spark  of  real  power.  The  officers  of  the  kingdom,  from 
the  wearer  of  the  crown  down  to  the  tipstaff,  are  mere 
servants  and  dependents  of  Parliament.  The  change 
wrought  by  legislative  usurpation  and  encroachment  jus- 
tifies the  statement  of  Mr.  Baghcot  that  "a  legislative 
chamber  is  greedy  and  covetous ;  it  acquires  as  much,  it 
concedes  as  little  as  possible.  The  passions  of  its  mem- 
bers are  its  rulers;  the  law-making  faculty,  the  most  com- 
prehensive of  the  imperial  faculties,  is  its  instrument.  It 
will  take  the  administration  if  it  can  take  it."  The  English 
Constitution  (Am.  ed.)  95.  The  great  men  who  framed 
Vol.  133.— 14. 
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our  constitutional  system  knew  and  provided  against  the 
dangers  of  legislative  usurpation  of  power,  and  the  wisest 
among  them  united  in  devising  checks  upon  it.  The 
declarations  of  Madison  and  Washington  are  strong  and 
clear,  and  no  reader  of  history  can  misunderstand  their 
meaning  nor  doubt  their  purpose.  Jefferson  thus  ex- 
pressed his  conviction:  "An  elective  despotism  was  not 
the  government  we  fought  for,  but  one  which  should  not 
only  be  founded  on  free  principles,  but  one  in  which  the 
powers  of  government  should  be  so  divided  and  balanced 
among  several  bodies  of  magistracy  as  that  no  one  should 
transcend  their  legal  limits  without  being  effectually 
checked  and  restrained  by  others."  To  preserve  these 
checks,  said  a  greater  thinker  than  Jefferson,  "must  be 
as  necessary  as  to  institute  them."  [Washington's  Fare- 
well Address.]  The  assertion  of  the  power  of  the  judiciary, 
in  the  principal  opinion,  is  not,  as  I  believe,  too  strong;  for 
I  do  not  doubt  the  power  or  the  duty  of  the  court  to  pre- 
serve these  checks  by  standing  immovably  against  legisla- 
tive encroachment,  nor  do  I  doubt  that  the  duty  is  as  clear 
where  apportionment  acts  are  involved  as  in  cases  concern- 
ing other  acts.  To  me  it  seems  that  the  duty  is,  if  possi- 
ble, higher  and  sterner  in  such  cases  than  in  any  others, 
for  if  unconstitutional  apportionment  acts  are  conceded  to 
be  beyond  the  domain  of  the  judiciary,  then  the  legisla- 
tive power  is  absolutely  unlimited  and  unfettered,"  and  a 
legislative  body  would  be  at  full  and  unrestrained  liberty 
to  enact  measures  perpetuating  its  own  existence  and  aug- 
menting its  own  power.  Constitutional  limitations  are 
imposed  to  prevent  unrestrained  legislative  action,  and  are 
intended  to  guard  against  legislative  usurpation.  They 
operate  upon  all  subjects  of  legislation,  except  subjects  of 
which  the  legislative  department  is  expressly,  or  by  clear 
implication,  given  exclusive  control.  Questions  of  a  judi- 
cial nature  are  in  a  very  few  instances  made  exclusively 
legislative  by  the  Constitution,  and  in  such  instances  the 
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judiciary  can  not  interfere  with  the  legislative  decision ; 
but  there  is  not  the  remotest  suggestion  in  that  instrument 
that  the  validity  of  an  apportionment  act  is  a  question  for 
the  decision  of  the  Legislature ;  on  the  contrary,  the  whole 
force  of  that  instrument  is  directed  against  the  assumption 
by  the  Legislature  of  authority  over  such  a  question.  An 
apportionment  act  which  violates  the  provisions  of  the 
Constitution  can  no  more  become  a  law  than  can  an  un- 
constitutional act  upon  any  other  subject,  nor  has  it  any 
peculiar  virtue  or  sanctity  that  lifts  it  above  the  power  of 
the  judiciary.  The  Constitution  is  the  touchstone  for  all 
legislative  enactments,  no  matter  what  subject  they  may 
embrace  or  what  object  they  may  be  intended  to  attain. 
An  act  that  fails  when  brought  to  this  universal  touch- 
stone must  be  condemned,  whether  it  be  an  act  providing 
for  the  election  of  legislators,  or  an,  act  providing  for  the 
election  of  petty  township  officers.  The  Constitution 
makes  no  discrimination  between  classes  of  general  legis- 
lative enactments,  and  until  the  people  in  the  mode  they 
have  themselves  prescribed  change  their  Constitution,  no 
earthly  power  can  make  such  a  discrimination,  and  place 
some  general  enactments  within  the  domain  of  the  judi- 
ciary and  take  others  out  of  it. 

In  affirming,  as  I  do,  quite  as  fully  and  strongly  as  is 
done  in  the  principal  opinion,  the  power  and  duty  of  the 
court  to  entertain  jurisdiction  of  questions  affecting  the 
validity  of  apportionment  acts,  when  duly  presented  and 
absolutely  necessary  to  a  decision  of  the  particular  case,  I 
do  not,  by  any  means,  concede  that  such  questions  can  be 
considered  where  they  are  not  properly  presented  by  a 
party  having  a  right  to  present  them ;  nor  do  I,  by  even 
the  remotest  implication,  concede  that  such  questions  can 
be  considered  in  a  case  that  can  be  disposed  of  upon  other 
grounds,  for  it  is  one  thing  to  affirm  that  general  jurisdic- 
tion exists,  and  quite  another  and  radically  different  thing 
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to  affirm  that  because  jurisdiction  of  the  general  subject 
exists  specific  constitutional  questions  can  be  decided. 

I  concur  in  the  conclusion  that  the  judgment  below 
must  be  reversed,  but,  as  I  have  endeavored  to  show,  the 
grounds  upon  which  my  opinion  rests  are  in  some  respects 
different  from  those  of  the  court. 

Filed  December  17,  1892. 


Concurring  Opinion. 

Olds,  J. — I  concur  in  the  principal  opinion  in  this  case. 
In  my  opinion  it  properly  and  legitimately  expresses  an 
opinion  on  the  question  of  the  constitutionality  of  the  two 
acts  of  the  Legislature,  viz.,  the  acts  of  1879  and  1891. 
To  decide  the  case  it  is  absolutely  necessary  to  determine 
the  constitutionality  of*  these  acts,  or  at  least  one  of  them. 
While  it  is  true  the  appellee  must  fail  whether  the  acts  are 
valid  and  constitutional  or  unconstitutional  and  void,  yet 
to  dispose  of  the  case,  the  court  must  determine  whether 
these  acts  are  valid  or  void,  and  being  compelled  to  deter- 
mine the  question  as  to  their  validity,  the  court  should,  in 
all  fairness,  express  an  opinion  disclosing  upon  what 
theory  the  opinion  rests ;  whether  upon  the  grounds  that 
the  acts,  or  either  one,  or  both  of  them,  are  valid  or  void. 

Filed  December  17,  1892. 

On  Petition  for  a  Rehearing. 

Howard,  J. — The  attorney-general  has  filed  a  petition, 
which  is  supported  by  briefs,  for  the  rehearing  of  this 
cause.  His  petition,  as  the  chief  law  officer  of  the  State, 
and  because  of  the  importance  of  the  questions  involved, 
is  entitled  to  the  gravest  consideration. 

A  petition  for  a  rehearing  is  a  request  to  the  court  to  re- 
vise its  own  action  by  correcting  errors  and  modifying  or 
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setting  aside  its  judgment.  The  statute,  section  662,  R.  S. 
1881,  provides  that  at  any  time  within  sixty  days  after  the 
determination  of  a  cause,  either  party  may  file  a  petition 
for  a  rehearing.  The  question,  at  the  outset,  therefore,  is 
whether  the  attorney-general  is  himself  a  party  to  this 
action  or  whether  he  represents  such  party.  Besides  the 
special  duties  of  the  attorney-general  provided  for  in  vari- 
ous statutes,  his  general  duties  are  named  in  sections  5659 
and  5666,  R.  S.  1881.  Section  5659  provides  that  "such 
attorney-general  shall  prosecute  and  defend  all  suits  that 
may  be  instituted  by  or  against  the  State  of  Indiana,  the 
prosecuting  or  defending  of  which  is  not  already  provided 
for  by  law,  whenever  notified  ten  days  of  the  pendency 
thereof  by  the  clerk  of  the  court  in  which  such  suits  are 
pending,  and  whenever  required  by  the  governor  or  a 
majority  of  the  oflicers  of  the  State,  in  writing,  to  be  fur- 
nished him  within  a  reasonable  time,  for  the  purposes 
therein  contemplated.  And  he  shall  prosecute  and  de- 
fend all  criminal  or  State  prosecutions  that  are  now  or 
hereafter  maybe  pending  in  the  Supreme  Court  of  the 
State  of  Indiana." 

This  is  not  a  suit  by  or  against  the  State,  although  it  is 
prosecuted  by  a  relator  in  the  name  of  the  State ;  it  is  a 
6uit  for  mandate,  which  is  already  provided  for  by  law. 
Neither  has  the  governor,  nor  a  majority  of  the  State  ofli- 
cers, nor  any  clerk  of  a  court,  required  or  notified  him  to 
prosecute  or  defend  in  the  case.  Neither  is  it  a  case  in 
which  any  criminal  or  State  prosecution  is  pending  in  the 
Supreme  Court.  Section  5666  provides  that  "  the  attorney- 
general  shall  be  required  to  attend  to  the  interests  of  the 
State  in  all  suits,  actions,  or  claims  in  which  the  State  is 
or  may  become  interested  in  the  Supreme  Court,  of  this 
8tate."  By  this  section  he  is  made  the  law  officer  of  the 
State  in  all  matters  before  the  Supreme  Court  in  which 
the  State  has  interests  involved.  This  raises  the  question 
as  to  the  interests  of  the  State  in  this  action,  and  particu- 
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larly  as  to  whether  she  is  a  party  to  it.  The  interests  of 
the  8tate  here  concern  the  constitutionality' of  a  law  af- 
fecting the  membership  of  the  legislative  department  of 
the  State  government.  We  can  hardly  conceive  of  any 
suit  before  the  court  which  would  be  of  greater  interest  to 
the  State,  and  it  is  eminently  proper  that  the  attorney- 
general  should  attend  to  those  interests.  This  the  court 
recognized  in  granting  leave  to  the  attorney-general  to  ap- 
pear in  the  case  in  the  order  heretofore  made,  as  follows: 

"It  further  appearing  to  the  court  that  the  matters  in- 
volved in  said  cause  are  such  as  affect  the  entire  people  of 
the  State,  and  are  of  great  importance,  it  is  ordered  that 
leave  be  granted  to  the  attorney-general  of  the  State  to 
appear  in  behalf  of  the  people  and  to  take  such  steps  as  he 
may  deem  necessary  to  aid  the  court  in  reaching  a  just  de- 
termination thereof." 

This  order  of  the  court  and  the  active  participation  of 
the  attorney-general  in  the  proceedings  on  appeal  are  in 
full  harmony  with  the  spirit  of  the  statute.  But  did  this 
appearance,  or  the  order  of  the  court,  or  the  grave  inter- 
ests of  the  people  in  the  case  constitute  the  State  a  party? 
The  order  of  the  court  could  not  make  one  a  party  who 
was  not  already  a  party  in  reality.  It  could  only  admit 
one  to  be  a  party  who  was  already  in  fact  and  in  law  a 
necessary  or  a  proper  party  to  the  suit.  Could' the  impor- 
tant interests  of  the  people  make  the  State  such  a  party  ? 
The  people  of  the  State  are  vitally  interested  in  the  de- 
cision of  the  constitutionality  of  every  general  law  that 
comes  before  the  court ;  but  we  should  not,  for  this  reason, 
say  that  the  State  should  be  a  party  to  every  suit  that  in- 
volved the  constitutionality  of  a  law  of  the  State.  It  is 
the  duty  of  the  attorney-general  to  attend  to  the  interests 
of  the  State  when  involved  in  a  matter  before  the  court. 
He  comes  there  as  an  officer  of  the  State  to  advise  one  of 
the  three  departments  of  the  State  government  in  such  a 
manner  "as  he  may  deem  necessary  to  aid  the  court  in 
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reaching  a  just  determination"  of  the  matters  that  con- 
cern the  interests  of  the  State.  The  parties  are  already 
before  the  court,  but,  as  we  think,  neither  the  State  itself, 
nor  the  attorney-general  as  representing  the  State,  is  any 
more  a  party  than  if  the  matter  were  one  to  be  decided  by 
the  executive  or  the  legislative  department  of  the  govern- 
ment. Each  department,  in  its  own  sphere,  is  the  State,  and, 
as  such,  guards  the  rights  of  the  State,  not  as  those  of  a 
stranger  or  mere  suitor  before  it,  but  as  those  of  the  body 
politic,  of  which  it  is  itself  a  part. 

It  can  hardly  be  said  that  by  reason  of  the  decision  ren- 
dered in  the  matters  in  controversy  between  the  parties 
that  the  interests  of  the  State  and  the  people  have  not  re- 
ceived due  consideration.  The  attorney-general,  as  a 
sworn  officer  of  the  State,  has  done  his  duty  as  he  saw  it, 
and  advised  the  court  with  great  learning  and  ability. 
And  it  must  be  remembered,  besides,  that  those  consti- 
tuting the  court  were  themselves  also  sworn  officers  of 
the  State,  and,  as  a  court,  even  constituted  an  integral 
part  of  the  State  government.  Whether  they  decided  the 
matters  before  them  as  the  attorney -general  thought  right, 
or  whether  they  decided  them  as  the  court  as  now  consti- 
tuted would  have  done,  doe©  not  affect  the  question  as  to 
whether  the  decision  so  rendered  can  now  be  reviewed  by 
the  court  in  this  case  and  as  to  the  issues  between  the  parties. 
We  are  of  opinion  that  in  such  appearance  the  attorney- 
general  is,  in  the  strictest  legal  sense,  a  friend  of  the  court, 
and  not  a  party,  nor  the  representative  of  any  party  to  the 
suit  before  it.  He  has  aided  the  court  in  its  labors  to 
reach  a  just  decision  of  the  case.  That  decision,  whether 
right  or  wrong,  has  been  reached,  and  his  friendly  office  is 
ended.  The  parties  have  litigated  the  matters  in  issue  be- 
tween them,  an<J  have  withdrawn,  in  so  far  as  they  can, 
from  the  jurisdiction  of  the  court.  We  think  he  can  not 
petition  for  a  rehearing  of  the  matters  that  have  been  tried 
and  decided,  between  them.  Counsel  for  appellee,  in  one  of 


216  SUPREME  COURT  OF  INDIANA, 


Parker  et  al.  v.  The  State,  ex  rel.  Powell. 


their  briefs,  call  the  attorney-general  an  intervenor  in  this 
case,  but  from  what  has  been  said  of  his  office  before  the 
court  he  can  not  be  an  intervenor.  As  the  law  officer  of 
the  State,  he  has  aided  and  advised  the  court  even  as  he 
might  have  given  his  legal  opinion  to  the  governor  when 
requested.  But  no  judgment  could  be  rendered  for  or 
against  him,  or  for  or  against  the  State,  as  might  be  done 
in  case  of  an  intervenor. 

But,  although  we  do  not  think  that  the  attorney-general 
can  petition  in  this  case  as  a  party  for  a  rehearing,  yet  we 
have  no  doubt  that  the  case,  like  all  others,  is  still  before 
the  court  in  case  error  or  mistake  has  been  made.  The 
court  may  correct  its  own  record,  either  on  its  own  mo- 
tion or  on  being  advised  of  the  mistake  by  any  party  in 
interest.  In  the  case  of  Board,  etc.,  v.  Brown,  14  Ind.  191, 
a  petition  for  a  rehearing  was  filed  more  than  sixty  days 
after  the  decision.  The  court  could  not  grant  a  rehearing, 
but  it  appearing  that  a  decision  had  been  rendered  against 
one  who  had  not  been  before  the  court,  the  court,  on  its 
own  motion,  granted  a  rule  upon  the  other  party  to  show 
cause  why  the  decision  should  not  be  revoked.  In  Taylor 
v.  Elliott,  52  Ind.  588,  this  court  fully  considered  and 
decided  its  power  to  modify,  correct,  or  set  aside  its  own 
decision  m  a  proper  case.  In  Crowell  v.  Jaqua,  reported 
in  15  N.  E.  Rep.  242,  this  court  set  aside  one  opinion,  on 
account  of  an  inadvertent  error,  and  substituted  another  in 
its  place.  In  Elliott's  Appellate  Procedure,  section  550, 
the  power  of  the  court  to  correct  its  own  errors  is  ex- 
pressly maintained.  Of  this  power  there  cau  be  no  dQiibt, 
but  that  is  not  the  question  before  us.  There  is  no  mis- 
take of  fact,  no  inadvertence,  "no  errors  into  which  the 
court  may  have  fallen,"  but  a  deliberate  decision  of  issues 
upon  facts  admitted  by  the  parties.  These  parties  have 
departed  from  the  jurisdiction  of  the  court,  under  the  rules 
of  the  court  as  established  in  pursuance  of  the  provisions 
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of  the  statute,  and  we  do  not  think  that  the  issues  litigated 
between  them  can  have  a  rehearing  in  this  court. 

The  intervenor,  Morgan  Chandler,  has  also  filed  his  peti- 
tion for  a  rehearing  of  the  cause,  but  he  has  filed  no  brief 
in  its  support,  and,  under  the  rules  of  the  court,  it  can  not, 
therefore,  be  considered.  We  are,  besides,  of  the  opinion 
that,  as  there  was  no  decision  adverse  to  him,  he  can  not 
have  anything  upon  which  to  base  his  petition  for  a  re- 
hearing. 

It  is,  therefore,  ordered  and  adjudged  by  the  court  that 
the  petitions  for  a  rehearing  now  on  file  in  this  cause  be 
and  the  same  are  hereby  rejected. 

McCabe,  J.,  dissents. 

Filed  January  27,  1893/ 

Concurring  Opinion  on  Petition  for  a  Rehearing. 

Coffey,  C.  J. — On  the  3d  day  of  January,  1893,  a  peti- 
tion for  a  rehearing  in  this  cause  was  filed  on  behalf  of  the 
attorney-general  of  the  State.  Before  any  consideration 
of  such  petition,  we  are  met  by  the  grave  question  as  to 
whether  we  have  any  jurisdiction  in  the  case.  If  we  have 
jurisdiction,  no  great  public  inconvenience  is  likely  to 
arise  by  reason  of  any  action  taken  by  the  court  in  the 
cause ;  but,  on  the  other  hand,  if  we  have  no  jurisdiction, 
any  action  we  may  take  will  be  a  mere  nullity. 

The  granting  of  a  rehearing  under  such  circumstances 
would  not  annul  the  former  adjudication  holding  the  ap- 
portionment acts  of  1879  and  1891  invalid.  The  evil  con- 
sequences likely  to  follow  upon  the  attempted  enforce- 
ment of  laws  which  stand  authoritatively  adjudged  invalid 
can  readily  be  foreseen.  As  to  the  manner  in  which  or  in 
what  tribunal  the  question  of  the  validity  of  such  an  at- 
tempt may  arise,  no  one,  at  this  time,  can  foretell ;  but  that 
it  would  arise,  in  some  form,  in  the  event  we  should  as- 
sume to  act  without  jurisdiction,  is  reasonably  certain.  The 
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question  of  jurisdiction  over  the  case  necessarily  arises  upon 
the  record. 

Section  662,  R.  8. 1881,  provides  that  "when  any  cause 
is  determined  in  the  Supreme  Court,  the  clerk  shall  forth- 
with notify  the  clerk  of  the  court  below  that  it  is  deter- 
mined, and  whether  reversed  or  affirmed,  in  whole  or  in 
part,  or  dismissed.  At  any  time  within  sixty  days  after 
such  determination,  either  party  may  file  a  petition  for  a 
rehearing;  if  not  so  filed,  the  decision  and  instructions  of 
the  Supreme  Court  shall  be  certified  to  the  court  below, 
unless  otherwise  ordered  by  the  court." 

Eule  38  of  this  court  provides  that  "opinions  and  judg- 
ments shall  not  be  certified  to  the  court  below  by  the  clerk 
of  this  court,  except  in  criminal  cases,  until  the  expira- 
tion of  sixty  days,  unless  by  order  of  this  court,  or  on  the 
filing  of  waiver  of  petition  for  rehearing,  which  order  of 
court,  or  filing  of  waiver,  shall  be  certified  by  the  clerk 
with  the  opinion." 

The  opinion  of  the  court  in  this  cause  was  filed  on  the 
17th  day  of  December,  1892,  and  on  the  22d  day  of  the 
same  month  the  parties  to  this  litigation,  acting  under  the 
above  statute  and  rule,  filed  in  the  clerk's  office  of  this 
court  the  following  waiver  of  the  right  to  file  a  petition 
for  a  rehearing,  viz. :  "Come  now  the  parties,  both  ap- 
pellants and  appellee,  and  each  severally  and  separately 
waive  and  relinquish  the  right  to  file  a  petition  for  a  re- 
hearing of  this  cause,  and  accept  as  final  and  conclusive 
the  opinion  of  the  court  heretofore  rendered  in  this  cause, 
and  now  ask  that  the  court  will  order  and  direct  the  clerk 
of  this  court  to  immediately  certify  said  cause  and  opinion 
to  the  clerk  of  the  Henry  Circuit  Court,  from  which  court 
the  appeal  in  this  cause  was  taken." 

This  waiver  was  signed  by  the  attorneys  of  record  for 
each  of  the  parties,  and  was  not  only  tiled  in  the  clerk's 
office,  but  the  parties,  in  addition  to  such  tiling,  procured 
an  order  of  the  court  thereon,  requiring  the  clerk  of  this 
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court  to  certify  the  cause  according  to  this  request  and 
agreement  of  the  parties. 

The  cause,  pursuant  to  this  agreement  and  waiver  and 
the  order  of  this  court,  was  accordingly  certified  by  the 
clerk  of  this  court  to  thQ  clerk  of  the  Henry  County  Cir- 
cuit Court. 

That  this  was  a  legitimate  mode  of  taking  the  case  from 
this  court  seems  not  to  be  doubted,  and  that  the  cause,  as 
well  as  the  parties  to  the  suit,  is  now  beyond  the  power 
and  control  of  this  court,  I  think,  is  equally  certain,  unless 
some  party  remains  here,  not  having  joined  in  the  waiver, 
who  is  entitled  to  file  a  petition  for  a  rehearing. 

No  petition  is  filed  by  the  State,  and  if  such  petition 
was  on  file  it  would  be  a  sufficient  answer  to  it  to  say  that 
it  was  not  entitled  to  a  rehearing  without  the  consent  of 
the  relator  to  whom  it  has  extended  the  use  of  its  name 
for  the  enforcement  of  a  private  right,  even  if  it  had  not 
joined  in  the  waiver,  which  it  has  done. 

A  petition  has  been  filed  by  Mr.  Chandler,  an  intervenor, 
but  it  is  not  claimed  that  he  is  entitled  to  a  rehearing.  If 
such  claim  were  made  it  would  be  a  sufficient  answer  to  it 
to  say  that  he  has  not  filed  a  brief  in  support  of  his  peti- 
tion, and  for  this  reason,  under  the  well-known  rules  of 
this  court,  it  is  waived. 

The  only  petition  in  the  cause  under  which  it  is  claimed 
we  have  the  power  to  grant  a  rehearing  is  filed  by  the 
attorney -general  of  the  State. 

During  the  progress  of  the  cause  in  this  court  the  fol- 
lowing order  was  made,  namely :  "  It  further  appearing  to 
the  court  that  the  matters  involved  in  said  cause  are  such 
as  affect  the  entire  people  of  the  State,  and  are  of  great 
importance,  it  is  ordered  that  leave  be  granted  to  the 
attorney  general  of  the  State  to  appear  in  behalf  of  the 
people  and  to  take  such  steps  as  he  may  deem  necessary 
to  aid  the  court  in  reaching  a  just  determination  thereof." 

It  is  now  claimed  by  the  attorney  general  that  by  virtue 
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of  this  order  lie  became  a  party  to  this  suit.  Unless  this 
claim  can  be  maintained,  of  course,  his  position  is  not  en- 
titled to  consideration ;  for,  as  will  be  seen  by  reading  the 
statute,  no  provision  is  made  for  filing  a  petition  for  a  re- 
hearing by  any  person  other  than  a  party. 

The  contention  that  the  attorney-general  is  a  party  to 
this  suit  would  seem  to  be  so  destitute  of  plausibility  as 
not  to  require  a  moment's  consideration,  were  it  not  for  the 
apparent  earnestness  with  which  he  seeks  to  maintain  it. 

In  the  nisi  priiis  courts  parties  are  known  as  plaintiffs 
and  defendants.  In  this  court  they  are  known  as  appel- 
lants and  appellees.  If  the  attorney -general  is  a  party  to 
this  suit,  which  is  he,  an  appellant  or  an  appellee?  With 
whom  is  he  litigating?  "What  judgment  shall  be  rendered 
either  for  or  against  him  ?  He  is  not  an  iutervenor,  for  no 
person  can  be  such  unless  he  has  a  personal  interest  in  the 
controversy,  and  it  will  certainly  not  be  contended  that 
the  above  order  embraces  a  right  to  set  up  a  personal  in- 
terest. 

It  was  perfectly  proper,  I  think,  for  the  court,  in  view 
of  the  public  interest  involved  in  this  case,  to  invite  the 
attorney-general,  the  chief  law  officer  of  the  State,  to  aid 
it,  with  his  extensive  knowledge  of  the  law,  in  arriving  at 
a  correct  conclusion;  not  in  private  consultation,  but  in 
open  argument  and  by  briefs.  A6  he  was  the  representa- 
tive of  the  whole  people  of  the  State,  the  court  had  the 
right  to  assume  that  he  would  stand  impartial  as  between 
the  parties,  and  that  he  would  honestly  and  faithfully,  as  a 
public  officer,  give  to  the  court  his  views  upon  the  new 
and  intricate  questions  involved.  That  he  did,  by  the  able 
brief  filed  by  him,  give  the  court  much  aid  is  not  to  be 
denied.  But  it  was  not  as  a  party  to  the  suit  that  he  was 
permitted  to  file  briefs  and  argue  the  case.  His  relation  to 
the  court  was  simply  that  of  an  amicus  curice.  It  is  not 
the  function  of  an  amicus  curice  to  take  upon  himself  the 
management  of  a  cause.     Anderson's  Dictionary  of  Law, 
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title  Amicus  Curice.  The  powers  and  duties  of  an  amicus 
curice  are  well  understood  by  the  profession.  In  the  case 
of  Irwin  v.  Armuth,  129  Ind.  340,  it  was  said:  "An 
amicus  curice  may  appear,  and,  with  the  permission  of  the 
court,  introduce  evidence  for  his  own  benefit,  but  he  can 
not  except  to  any  ruling  made  by  the  court,  as  he  has  no 
right  to  complain  if  the  court  refuses  to  accept  his  sugges- 
tions." 

This  cause  was  certified  to  the  Henry  Circuit  Court  on 
the  22d  day  of  December  last.  It  may  be  that  the  judg- 
ment has  been  rendered  by  that  court  in  accordance  with 
the  opinion  and  directions  of  this  court.  If  so,  can  we 
now,  by  any  action  we  may  take,  affect  that  judgment? 
I  think  not.  In  my  opinion,  the  moment  this  cause  was 
certified  to  the  Henry  Circuit  Court  by  order  of  this  court, 
we  lost  jurisdiction  over  it  as  fully  as  we  would  have  lost 
it  had  the  sixty  days  allowed  to  file  petitions  for  a  rehear- 
ing fully  expired. 

For  these  reasons,  I  am  of  the  opinion  that  we  have  no 
jurisdiction  and  that  we  have  no  power  to  consider  the 
petition  for  a  rehearing  tiled  by  the  attorney-general. 

Filed  January  27,  1893. 
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findings  embrace  matters  not  proper  or  competent  to  be  considered  by  the 

conrt,  or  facte  which  could  only  be  established  by  considering  incompe- 
tent evidence,  such  portion  of  the  finding  should  be  disregarded,  and  can 
not  form  a  basis  for  a  conclusion  of  law. 
Evidence. — Contract.  —  Written  Instrument.  —  Wlurn  Purol  Evidence  Admixtti- 
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ble  to  Add  to,  Vary  or  Contradict — It  is  a  rule  of  law  that  where  a  contract 
has  been  finally  committed  to  writing  all  prior  negotiations  and  stipula- 
tions between  the  parties  are  merged  in  the  writing,  and  its  terms  can  not 
be  varied,  contradicted  or  added  to  by  parol  evidence;  but  this  rule  has 
no  application  when  the  writing  shows  upon  its  face  that  it  does  not  em- 
brace the  entire  contract,  and  additional  facts  are  necessary  to  show  its 
nature  and  extent. 

Assignment. — Equitable. —  What  Conslilulct. — Liquidation  of  Firm. — General 
Assets. —  What  not  a  Part  of. — A  firm  of  Wood  &  Smith  were  engaged  in 
the  cooperage  business,  manufacturing  tierces  for  Kingan  &  Co.,  and  the 
latter  was  to  pay  the  firm  t>f  Wood  &  Smith  one  dollar  for  each  tierce 
that  was  manufactured  before  needed,  and  was  stored  in  the  warehouse ; 
and  such  tierces,  on  being  examined  and  approved  by  said  Kingan  &Co., 
an  additional  sum  of  37 J  cents  was  to  be  paid  for  them.  Said  firm  of 
Wood  &  Smith  being  indebted  to  one  C,  whose  demand  was  due,  and 
said  firm  of  Wood  &  Smith  being  unable  to  pay  it,  one  Wilson  Morrow 
advanced  the  money  desired,  and  said  Wood  &  Smith  made  a  note  for 
the  amount  to  said  C,  and  C.  endorsed  the  same  to  said  Morrow;  and,  as 
additional  security  for  the  money  advanced,  Wood  &  Smith  executed  the 
following  writing:  "  Indianapolis,  August  15,  1891.  We  hereby  agree 
to  pay  balance  due  on  tierces  stored  in  our  brick  warehouse,  viz. : 
(3,500)  three  thousand  five  hundred  tierces,  and  (2,000)  two  thousand  in 
Patrick  Manley's  cellar;  balance  to  be  37}  cents  per  tierce;  amount  sub- 
ject to  Wilson  Morrow's  demand,  as  fast  as  tierces  are  delivered  during 
the  packing  season  of  1891-92.  Above  tierces  are  fully  insured  by  us. 
Wood  &  Smith." 

Held,  that  the  above  writing,  executed  by  Wood  &  Smith  to  Morrow,  was 
an  equitable  assignment  of  the  37}  cent  fund  due  on  said  tierces,  and 
that  said  fund  was  not,  on  the  liquidation  of  the  firm,  a  part  of  the  gen- 
eral assets  of  the  firm. 

From  the  Marion  Superior  Court. 

F.  Winter  and  J.  B.  Mam,  for  appellant. 

J.  S.  Duncan  and  W.  S.  Smith,  for  appellees. 

McBride,  J. — The  firm  of  Wood  &  Smith  was  engaged 
in  the  cooperage  business  at  Indianapolis,  and  manufac- 
tured tierces  for  Kingan  &  Co.  By  oral  agreement  be- 
tween the  parties,  the  tierces  were  to  be  delivered  to  Kingan 
&  Co.  at  their  packing  house,  subject  to  inspection  and 
counting  by  a  representative  of  the  purchaser.  Air-tight 
tierces  thus  delivered  and  accepted  were  to  be  paid  for ;  butr 
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if,  on  inspection,  any  were  found  not  air-tight,  they  were 
to  be  taken  away  by  Wood  &  Smith  and  made  air-tight. 

If  tierces  were  at  any  time  manufactured  faster  than 
they  were  needed  by  Kingan  &  Co.,  the  surplus  tierces  were 
to  be  stored  by  Wood  &  Smith  in  their  warehouses  until 
needed.  For  tierces  accepted  without  being  stored,  Kingan 
k  Co.  paid  $1.27£  each. 

When  tierces  were  stored,  Wood  &  Co.,  from  time  to 
time,  furnished  to  Kingan  &  Co.  written  statements  show- 
ing the  number  stored  and  when  they  were  stored ;  and  on 
such  written  statement,  Kingan  &  Co.  advanced  $1  for  each 
tierce  stored.  When  the  stored  tierces  were  needed,  they 
were  delivered  to  Kingan  &  Co.,  subject  to  a  similar  in- 
spection to  that  given  the  tierces  not  stored,  and  when 
accepted  37£  cents  additional  was  paid  for  each  tierce — ten 
cents  more  being  paid  for  each  tierce  stored  than  for  those 
not  stored,  to  cover  the  expense  of  storage,  insurance,  etc. 

On  the  15th  day  of  August,  1891,  more  than  5,500  tierces 
were  stored  in  warehouses  belonging  to  Wood  &  Smith. 
Under  this  oral  agreement,  and  on  written  statements  fur- 
nished by  them  from  time  to  time,  Kingan  &  Co.  had  paid 
them  $1  each  on  such  stored  tierces.  At  the  same  time 
Wood  &  Smith  were  indebted  to  one  Mrs.  Ada  M.  Carey  in 
a  sum  exceeding  $4,000,  all  of  which  was  due.  She,  being 
in  urgent  need  of  money,  demanded  of  them  $1,793.19  of 
the  sum  thus  due  her,  but  they  were  unable  to  pay  it  at 
that  time. 

The  appellee,  Wilson  Morrow,  who  was  at  the  time  at- 
torney for  Mrs.  Carey,  had  some  money ;  and  it  was  orally 
proposed  that  if  he  would  advance  to  Wood  &  Smith  said 
sum  of  $1,793.19  for  her  use,  they  would  execute  to  him 
their  note  for  that  sum,  due  in  ninety  days,  which  she 
should  then  endorse  to  Morrow,  and  that  said  Wood  & 
Smith  should  then  give  to  Morrow  what  they  called  a 
warehouse  receipt  for  5,500  of  the  tierces  stored  in  their 
warehouses  for  Kingan  &  Co.,  on  which  said  advance  had 
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,  been  made,  and  would  transfer  to  Morrow  the  remaining 
sum  of  37£  cents  which  was  to  be  paid  on  each  of  said  tierces, 
when  they  were  delivered  and  accepted.  Wood  &  Smith 
also  said  at  the  time  that  they  thought  they  would  be  able 
to  pay  a  part  of  the  sum  due  on  the  note  at  its  maturity, 
with  money  other  than  that  coming  to  them  from  Kingan 
&  Co.,  and  that  they  would  do  so,  if  possible ;  in  which  case 
any  money  received  from  Kingan  &  Co.  for  the  5,500  tierces 
in  excess  of  the  amount  necessary  to  pay  the  note  should 
be  paid  to  Mrs.  Carey  on  the  remainder  of  her  claim  against 
them. 

This  proposition  was,  on  the  same  day,  accepted  and  acted 
upon.  The  money  was  furnished  by  Morrow  and  applied 
upon  the  claim.  The  note  was  executed  by  Wood  &  Smith 
to  Mrs.  Carey,  and  was  endorsed  by  her  to  Morrow ;  and 
Wood  &  Smith  at  the  same  time,  executed  to  Morrow  a 
writing,  of  which  the  following  is  a  copy: 

"Indianapolis,  August  15,  1891. 

"  We  hereby  agree  to  pay  balance  due  on  tierces  stored 
in  our  brick  warehouse,  viz.:  (3,500)  thirty-five  hundred 
tierces,  and  (2,000)  two  thousand  in  Patrick  Mauley's  cel- 
lar; balance  to  be  37 J  cents  per  tierce;  amount  subject  to 
Wilson  Morrow's  demand  as  fast  as  tierces  are  delivered 
during  the  packing  season  of  1891-92.  Above  tierces  are 
fully  insured  by  us.  Wood  &  Smith." 

With  the  exception  of  this  writing  and  the  note,  nothing 
was  reduced  to  writing. 

The  note  was  never  paid.  On  the  6th  day  of  October, 
1891,  and  before  its  maturity,  the  firm  of  Wood  &  Smith 
had  become  insolvent;  and  Smith,  one  of  the  partners, 
commenced  suit,  in  the  Superior  Court  of  Marion  County, 
against  his  co-partner  Wood,  praying  in  his  complaint  for 
a  dissolution  of  the  partnership,  and  for  the  appointment 
of  a  receiver  to  take  possession  of  its  assets  and  settle  up 
its  affairs.     He  was  successful,  and  the  appellant  was  ap- 
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pointed  as  receiver.  He  qualified  and  entered  upon  the 
discharge  of  his  duties  as  such,  and  is  still  thus  acting. 

The  immediate  controversy  now  before  us  grows  out  of 
the  filing  by  Morrow  of  an  intervening  petition,  after  the 
maturity  of  the  note,  based  upon  the  ground  that,  by  vir- 
tue of  the  transaction,  the  details  of  which  we  have  above 
recited,  the  property  in  the  37J  cents  due  on  each  of  the 
5,500  stored  tierces  passed  to  him  and  Mrs.  Carey,  and  ask- 
ing an  order  on  the  receiver  to  account  to  him  for  an 
amount  thereof  sufficient  to  pay  the  amount  due  on  the 
note,  and  to  account  to  Mrs.  Carey  for  the  balance. 

Eingan  &  Co.  also  filed  an  intervening  petition  claiming 
that  title  in  the  stored  tierces  Ayas  in  them,  and  for  an  or- 
der protecting  their  rights,  and  obtained  a  decree  adjudg- 
ing them  to  be  such  owners,  subject  to  their  compliance 
with  the  terms  of  their  contract  relative  to  inspection,  the 
payment  of  the  balance  due,  etc. 

In  that  adjudication,  the  court  left  the  rights  of  the  appel- 
lee undetermined,  but  directed  the  payment  by  Kingan  & 
Co.  to  the  receiver  of  the  balance  due  on  the  tierces ;  and 
further  decreed  that  such  rights,  if  any,  that  the  court 
might  thereafter  determine  existed  in  favor  of  the  appel- 
lee therein,  should  be  transferred  to  the  fund  in  the 
receiver's  hands. 

The  Superior  Court,  in  special  term,  having  made  a 
special  finding  of  the  facts,  adjudged  that  the  appellee  was 
not  entitled  to  any  preference  in  the  specific  fund,  but  that 
the  receiver  was  entitled  to  hold  it  as  a  part  of  the  general 
fund  for  the  benefit  of  the  general  creditors  of  the  firm  of 
Wood  &  Smith. 

On  appeal  to  the  general  term,  this  judgment  was  re- 
versed, and  the  cause  was  ordered  remanded  to  the  trial 
court,  with  direction  to  set  aside  the  judgment  previously 
rendered,  and  to  render  a  judgment  which,  in  all  material 
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matters,  was  in  accordance  with  the  contention  of  the  ap- 
pellee. 

Two  propositions  are  presented  and  argued  by  the  ap- 
pellant: 

First  That  the  court  erred  in  considering  evidence  of 
any  parol  contract  or  understanding  between  the  parties, 
either  prior  to  or  contemporaneous  with  the  execution  of 
the  writing  above  copied. 

Second.  That  the  court  erred  in  adjudging  that  the  ap- 
pellee was  entitled  to  a  preference  in  the  specific  fund  in 
controversy. 

We  will  consider  these  questions  in  the  same  order. 

The  appellants  base  their  first  contention  on  the  ground 
that  the  writing  in  question  must  be  regarded  as  embody- 
ing the  entire  contract  of  the  parties;  that  whatever  may 
have  been  said  at  or  prior  to  its  execution  must  be  regarded 
as  superseded  by  the  writing,  which  is,  therefore,  in  and  of 
itself  the  only  competent  evidence  of  the  contract  as  finally 
consummated. 

No  question  was  raised  on  the  admissibility  of  parol 
testimony,  counsel  explaining  this  on  the  ground  that  the 
trial  being  by  the  court,  without  a  jury,  it  was  assumed 
that  incompetent  and  irrelevant  evidence  would  be  rejected 
and  not  considered.  We  think,  however,  that  the  question 
is,  as  they  contend,  brought  fairly  into  the  record  by  the 
special  findings.  If  the  special  findings  embrace  findings 
upon  matters  not  proper  or  competent  to  be  considered  by 
the  court,  or  of  facts  which  could  only  be  established  by 
considering  incompetent  evidence,  such  portion  of  the 
finding  should  be  disregarded,  and  can  not  legitimately 
form  a  basis  for  a  conclusion  of  Jaw. 

So  far  as  relates  to  the  principle  of  law  invoked,  it  is 
elementary,  as  asserted  by  the  appellant,  that  "When  a 
contract  has  been  finally  committed  to  writing,  all  prior  ne- 
gotiations and  stipulations  between  the  parties  are  mergcnl 
in  the  writing,  and  to  that  alone  can  the  court  refer  to  de- 
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termine  the  rights  and  obligations  of  the  parties."  No 
citation  of  authorities  is  necessary  to  reinforce  the  position 
of  the  appellant,  in  so  far  as  this  legal  proposition  is  con- 
cerned. 

If  the  writing  in  question  can  be  regarded-as  the  expres- 
sion of  the  contract  of  the  parties,  its  terms  can  not  be 
contradicted,  varied  nor  added  to  by  parol ;  and  the  court 
was  not  justified  in  considering  facts,  the  evidence  of  which 
rested  entirely  in  parol. 

The  only  room  for  question  is  as  to  the  application  of 
the  principle  to  the  facts  before  us. 

The  rule  in  question  has  no  application  when  the  writing 
shows  upon  its  face  that  it  does  not  embody  the  entire  con- 
tract. Greenleaf's  Evidence,  section  284 ;  see  also  note  b 
to  same  in  15th  ed. 

Nor  does  it  apply  when  the  writing  is  shown  to  have 
been  executed  merely  for  the  purpose  of  carrying  into 
effect  some  provision  of  an  oral  contract  embracing  a 
wider  field  than  that  covered  by  the  writing,  and  the  con- 
troversy is  over  the  larger  contract,  of  which  the  writing 
is  only  an  incident,  or  when  the  writing  relates  only  to  a 
separable  and  distinct  part  of  such  entire  contract,  or  to  a 
collateral  matter.  Bice  on  Evidence,  section  163,  p.  264, 
and  many  authorities  thera  cited. 

In  our  opinion  the  writing  plainly  bears  upon  its  face,  in 
more  than  one  particular,  evidence  that  it  does  not  embody 
the  entire  contract.  For  instance,  we  find  in  it  the  follow- 
ing: "Amount  subject  to  Wilson  Morrow's  demand." 

Excluding  parol  testimony,  what  is  Wilson  Morrow's  re- 
lation to  the  subject  matter  of  the  writing?  He  appears 
to  have  a  demand,  but  what  is  the  nature,  extent  and  origin 
of  his  demand  ?  Parol  testimony  is  necessary  before  we 
can  apply  this  portion  of  the  writing  to  its  subject  matter. 
The  nature  and  extent  of  his  demand  must  be  ascertained, 
and  this  involves  an  inquiry  as  to  its  origin.  Indeed,  to 
enable  the  court  to  apply  and  enforce  this  provision  of  the 
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writing  requires  parol  testimony  covering  the  entire  range 
of  the  parol  testimony  admitted  and  the  entire  ground  of 
the  special  findings  based  thereon. 

The  facts  found  clearly  show  that  the  writing  was  exe- 
cuted, not  as  embodying  the  entire  contract  of  the  parties, 
but  for  the  purpose  of  carrying  into  effect  one  of  its  inci- 
dental and  collateral  provisions.  The  subject  matter  of  the 
contract  was  the  securing  to  Mrs.  Carey  payment  of  a  por- 
tion of  her  claim  against  Wood  &  Smith.  As,  under  the 
circumstances,  this  could  not  be  accomplished  directly,  be- 
cause of  their  inability  to  pay,  the  parties  enter  into  an 
agreement,  the  purpose  of  which  is  to  reach  that  end  in- 
directly. The  advancement  of  the  money  by  Morrow,  the 
execution  of  the  note  by  Wood  &  Smith  to  Mrs.  Carey,  its 
endorsement  by  her  to  Morrow,  and  the  execution  by 
Wood  &  Smith  to  Morrow  of  the  writing  in  controversy, 
while  each  separate  and  distinct  acts,  were  each  and  all  con- 
current acts,  and  were  all  connected  together  as  incidents 
of  the  larger  contract,  which  embraced  and  required  the 
doing  of  all  these  things.  The  note  executed  was  in  and 
of  itself  a  complete  contract.  So  was  the  contract  of  en- 
dorsement made  by  Mrs.  Carey.  It  could  with  at  least 
equal,  if  not  better,  reason  be  asserted  that  the  note  was 
the  embodiment  of  the  entire  contract  of  the  parties,  as 
that  the  writing,  which  was  executed  as  a  mere  collateral 
security  for  the  payment  of  the  note,  embodied  the  entire 
contract. 

The  evidence  was  properly  admitted,  and  the  facts  prop- 
erly considered  by  the  court. 

To  determine  the  remaining  question  as  to  whether  or 
not  the  appellee  is  entitled  to  a  preference  in  the  specific 
fund  referred  to  in  the  writing  in  controversy,  it  will  be 
necessary  to  construe  and  determine  the  legal  effect  of  that 
instrument.  This  can  only  be  fairly  done  by  considering 
it  in  the  light  of  the  circumstances  attending  its  execution, 
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and  in  connection  with  the  entire  transaction  of  which  it 
forms  a  part. 

As  construed  by  the  appellant,  the  writing  amounts  to 
nothing  more  than  an  agreement  by  Wood  &  Smith  to  col- 
lect the  money  and  pay  it  to  Morrow  on  their  debt  to  him. 
If  this  construction  is  correct,  the  appellant  is  plainly  right 
in  his  contention.  It  is  without  doubt  true,  as  argued  by 
counsel  for  the  appellant,  that  such  an  agreement  would 
add  nothing  to  the  obligation  of  Wood  &  Smith  to  pay 
their  debt,  and  would  not  establish  any  trust  with  respect 
to  any  specific  fund. 

The  appellee  insists  that  the  writing,  properly  construed 
in  the  light  of  the  attendant  circumstances,  operates  as  an 
appropriation,  or  setting  apart  of  the  fund  referred  to,  to 
the  payment  of  the  note  held  by  Morrow;  that  it  is  evi- 
dent that  Wood  &  Smith  intended  it  to  have  this  effect, 
and  that  Morrow  also  relied  upon  it  as  making  such  appli- 
cation of  the  fund.  Thus  construed,  they  contend  that  it 
operates  as  an  equitable  assignment  of  the  specific  fund  to 
Morrow. 

Our  construction  of  the  writing  accords  substantially 
with  that  claimed  as  correct  by  the  appellee.  We  would 
be  inclined  to  adopt  this  view,  if  we  were  to  confine  our- 
selves to  that  which  appears  on  the  face  of  the  instrument, 
leaving  out  of  sight  the  remaining  features  of  the  trans- 
action. It  will  be  observed  that  while,  by  the  writing, 
Wood  &  Smith  "  agree  to  pay  "  the  money,  it  is  not  agreed 
that  they  are  to  pay  it  out  of  the  money  yet  to  be  paid  on 
the  tierces,  or  simply  that  they  will  pay  Morrow  when  they 
collect  the  balance  due  on  the  tierces,  but  they  "  agree  to 
pay  the  balance  due  " — that  is,  as  we  think  it  may  be  fairly 
construed,  the  very  sum  due  is  to  be  thus  paid  over.  Thus 
construing  the  writing  would  make  Wood  &  Smith  trustees, 
with  no  other  right  in  or  control  over  the  money  than  to 
receive  and  pay  it  over  to  Morrow.  However,  any  possible 
doubt  that  might  exist  as  to  the  correctness  of  this  con- 
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struction,  if  we  confine  ourselves  to  the  writing,  disappears 
when  we  view  the  entire  transaction. 

When  we  consider  that  by  this  transaction  Morrow  was 
becoming  the  creditor  of  Wood  &  Smith,  and  that  the 
writing  was  executed  as  a  security  for  the  payment  of  the 
note  evidencing  their  indebtedness  to  him,  that  fact  compels 
us  to  construe  the  instrument  as  transferring  or  assigning 
their  right  to  the  very  fund  itself.  The  rules  of  construc- 
tion require  us  to  give  to  the  paper  that  construction,  if 
possible,  which  will  carry  into  effect  the  intention  of  the 
parties,  considering,  in  connection  with  it,  the  entire  con- 
tract, of  which  it  formed  a  part  or  an  incident.  Irwin  v. 
Kilburn,  104  Ind.  113. 

That  intention  being  that  the  writing  should  operate  as 
a  security,  we  should,  if  possible,  without  doing  violence 
to  the  language  used,  so  construe  it  that  it  will  have  the 
intended  effect.  To  construe  it  as  a  mere  agreement  to 
pay  out  of  the  fund  in  question,  or  simply  to  pay  the  debt 
when  that  fund  is  collected,  would  effectually  deprive  it  of 
all  character  of  suretyship.  As  we  have  said,  such  an 
agreement  would  add  nothing  to  the  obligation  of  Wood 
&  Smith,  and  would  give  Morrow  no  other  interest  than 
a  mere  contingency  in  the  money  due  on  the  tierces.  It 
can  only  operate  as  a  security  if  it  gives  to  Morrow  an 
interest  in  and  a  right  to  the  specific  money  yet  to  be  paid 
by  Kingan  &  Co.  on  the  described  tierces. 

In  our  opinion  the  writing  operated  as  an  equitable  as- 
signment to  Morrow  of  the  fund,  and  that  the  Superior 
Court,  in  general  term,  committed  no  error  in  so  adjudging. 

Judgment  affirmed. 

Elliott,  J.,  took  no  part  in  the  hearing  and  decision  of 
this  case. 

Filed  December  20,  1892. 
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No.  15,279. 

Hoosier  Stone  Company  v.  McCain,  Administrator. 

Pleading. — Complaint. — Damages.  —  Alleging  Fault  of  Defendant. — WJien 
Sufficient. — Co-employes,  Fault  of. — Where  in  an  action  against  a  railroad 
company  for  damages,  because  of  the  negligence  of  such  company,  the 
complaint,  among  other  things,  alleged  that  the  "defendant,  by  its 
agents  and  employes,  acting  under  the  orders  of  its  superintendent  and 
foreman,"  committed  the  wrongful  act  which  caused  the  plaintiff's  death, 
such  allegation,  in  connection  with  the  other  averments  of  the  com- 
plaint, is  sufficient  to  charge  the  defendant  with  the  wrongful  act,  and 
can  not  be  construed  to  lay  the  fault  with  his  co-employes. 
Same. — Answer. —  When  in  Confession  and  Avoidance. —  When  Not. — General 
Denial. — Affirmative  Answer. — Sustaining  Demurrer  to. —  When  Not  Error. — 
An  answer  can  not  be  in  confession  and  avoidance  where  it  does  not  con- 
cede color  of  right  to  recover,  unless  new  affirmative  matter  is  pleaded, 
such  as  payment,  accord  and  satisfaction,  and  the  like;  and  there  is  no 
error  in  sustaining  a  demurrer  to  a  special  paragraph  of  an  answer  in  a 
case  where  the  general  denial  is  pleaded,  and  all  the  evidence  admissi- 
ble under  the  affirmative  answer  is  admissible  under  the  general  denial. 
^Y arties. — Joint  Tortfeasors. — Plaintiff  May  Elect  to  Sue  any  Number  or  Alt. — 
Where  suit  is  brought  for  injuries  by  reason  of  a  negligent  act  of  the  de- 
fendant, the  defendant  can  not,  by  setting  up  in  his  answer  that  there 
are,  in  relation  to  such  alleged  wrongful  act,  other  joint  tortfeasors,  corn- 
's^ pel  the  plaintiff  to  make  them  parties  to  the  action. 

Special  Verdict. — Failure  to  Cover  All  the  Issues. — Effect. — In  this  State,  a 
special  verdict  is  not  bad,  even  if  it  does  not  cover  all  the  issues  in  the 
case. 
Principal  and  Agent. — Liability  of  Principal  for  Negligent  Acts  of  Agent. — 
Stone  Quarry. — Corporation. — Where  a  superintendent  of  a  stone  quarry 
owned  by  a  corporation,  has  charge  of  the  business  connected  therewith, 
and  is  controlling  the  quarry,  and  is,  in  law  and  in  fact,  occupying  the 
position  of  the  master,  and  not  that  of  a  fellow-servant,  the  negligence 
of  the  superintendent  is  the  negligence  of  the  master. 
Special.  Verdict.  —  Not  Sufficient  to  Support  a  Conclusion  of  Law.  —  UUi- 
mate  Facts  Required. — If  the  special  verdict  does  not  contain  such  facts 
as  require  the  conclusion,  as  a  matter  of  law,  that  the  defendant  was 
guilty  of  culpable  negligence,  their  place  can  not  be  supplied  by  intend- 
ments; and  before  a  recovery  can  be  had,  the  special  verdict  must  con- 
tain ultimate  facts  upon  which  to  base  the  conclusion  of  law. 
Employer  and  Employe. — Degree  of  Care  R&juired  of  Employer  to  Protect 
Employe. — Peculiar  iMinger  to  Employe  Known  to  Employer. — An  employer 
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is  under  obligation  to  use  reasonable  care  in  making  safe  the  place  where, 
and  the  appliances  with  which  his  employe  is  to  perform  services;  and  if 
the  employer  knows  of  peculiar  danger  to  the  employe,  in  a  place  where 
he  is  directed  to  work,  the  employer  is  bound  to  do  all  that  a  reasonably 
prndent  man  could  do  to  protect  such  employe ;  but  an  employer  can  not 
be  held  to  )>e  an  insurer  of  his  employe. 

Same. — Perils  Incident  to  Service. — No  Recovery  for. — Danger  Created  or  Aug- 
mented by  Co-employe. — No  Recovery. — Perils  attendant  upon  the  employe's 
business,  upon  the  appliances  necessarily  used  in  conducting  it,  and  the 
*  place  where  they  were  used,  can  not  be  considered  dangers  created  by 
the  master's  breach  of  duty,  and  there  can  be  no  recovery  for  an  injury 
attributable  to  such  perils;  nor  will  an  action  lie  where  the  carelessness 
of  co-employes  augments  or  creates  the  danger  which  results  in  injury. 

Samk. — Negligence  of  Employer  Not  Presumed  in  Absence  of  Sustaining  Facts. — 
An  employer  can  not  be  assumed  to  be  guilty  of  negligence,  until  facto 
appear  which  authorize  the  conclusion  that  he  wrongfully  violated  hk 
duty. 

Prom  the  Lawrence  Circuit  Court. 

M.  F.  Dunn  and  G.  G.  Dunn,  for  appellant. 

*/.  W.  Buskirk,  J.  Riley  and  J.  Giles,  for  appellee. 

Elliott,  J. — The  appellee,  as  the  administrator  of  tht 
estate  of  James  A.  McCain,  deceased,  seeks* to  recover 
damages  for  the  death  of  the  deceased,  which,  it  is  charged, 
was  caused  by  the  negligence  of  the  appellant.  The  com- 
plaint alleges  that  the  deceased  was  in  the  service  of  the 
appellant  and  was  injured  while  in  the  line  of  his  duty, 
without  any  fault  on  his  part. 

It  is  insisted  by  the  appellant's  counsel  that  the  third 
paragraph  of  the  complaint  is  bad,  for  the  reason  that  it 
affirmatively  shows  that  the  injury  to  the  appellee's  in- 
testate was  caused,  by  the  negligence  of  a  co-employe. 
We  can  not  agree  with  counsel  in  the  construction  which 
they  place  upon  the  complaint,  although  it  is  true  that  the 
pleading  is  not  entirely  beyond  criticism.  The  averment 
is  that  the  "defendant,  by  its  agents  and  employes  acting 
under  the  orders  of  its  superintendent  and  foreman,"  com- 
mitted the  wrongful  act  which  caused  McCain's  death. 
This  averment,  taken  in  connection  with  others,  must  be 
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deemed  sufficient,  as  it  charges  the  negligent  act  to  be  * 
that  of  the  defendant.  It  is  true  that  it  is  alleged  that  the 
act  was  performed  through  agents  and  employes,  but  this 
does  not  render  it  any  the  less  the  act  of  the  appellant, 
since,  as  it  is  a  corporation,  it  must  do  whatever  it  does 
through  agents. 

An  answer  containing  several  paragraphs  was  filed  by 
the  appellant.  The  first  paragraph  is  the  general  denial, 
and  the  second  and  third  paragraphs  are  regarded  by  us  as 
argumentative  denials.  They  do  not  confess  and  avoid,_ 
inasmuch  as  they  do  not  give  color  of  right  to  the  plaint- 
iff's complaint,  but  assert,  in  eftect,  that  he  never  had  any 
cause  of  action.  An  answer  which  does  not  concede  color 
of  right  is  not  a  plea  in  confession  and  avoidance.  The 
answers  we  are  considering  really  confess  no  material  facts, 
save  the  relationship  between  the  parties,  and  the  happen- 
ing of  the  accident.  They  fully  deny,  although  in  an  affirma- 
tive form,  that  the  injury  was  attributable  to  the  negligence 
of  the  defendant.  It  is,  indeed,  difficult  to  -conceive  how 
an  answer  can  be  considered  as  in  confession  and  avoid- 
ance, where,  as  here,  the  plaintiff's  negligence  is  averred 
and  the  defendant's  negligence  expressly  denied,  unless  new 
affirmative  matter  is  pleaded,  such  as  payment,  accord  and 
satisfaction,  or  the  like.  There  is  certainly  no  new  matter 
of  that  nature  in  any  of  the  paragraphs  of  the  answer.  It 
is  settled  that  there  is  no  available  error  in  sustaining  a 
demurrer  to  special  paragraphs  of  an  answer,  in  a  case 
where  the  general  denial  is  pleaded,  and  all  the  evidence 
admissible  under  the  affirmative  answer  is  admissible  under 
the  general  denial.  See  authorities  cited  in  Elliott's  Ap- 
pellate Procedure,  sections  637  (669). 

The  fourth  paragragh  alleges  that  the  intestate  was  in- 
jured upon  a  car  furnished  to  the  appellant  by  the  Louis- 
ville, New  Albany  &  Chicago  Railroad  Company,  and  that 
his  injury  was  caused  by  a  defective  brake,  which  the  rail- 
toad  company  negligently  suffered  to  become  insufficient 
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and  dangerous.  The  prayer  is  that  the  plaintiff  be  compelled 
to  make  the  railroad  company  a  party  to  the  action.  There 
was  no  error  in  sustaining  the  demurrer  to  the  paragraph. 
If,  as  the  complaint  alleges,  the  defendant  was  guilty  of  a 
culpably  negligent  breach  of  duty  owing  to  its  employe, 
the  fact  that  another  person  was  also  negligent  would  not 
compel  the  plaintiff  to  make  that  person  a  party  to  the  ac- 
tion, since  it  is  an  elementary  rule  that  the  plaintiff  may 
sue  one  or  more  of  several  joint  tortfeasors.  Nor  would 
the  fact,  conceding  the  answer  to  show  such  fact,  that  the 
negligence  of  the  railroad  company  concurred  with  that  of 
the  appellant  in  producing  the  injury,defeat  the  action,  nor 
require  the  presence  of  the  railroad  company  as  a  party, 
inasmuch  as  a  wrong-doer  is  not  exculpated  because  the 
negligence  of  another  concurred  in  producing  the  injury 
to  the  plaintiff.  See  authorities  cited  in  Elliott  on  Roads 
and  Streets,  p.  451,  452,  631.  If  the  negligence  which 
caused  the  injury  to  the  appellee's  intestate  was  solely  that 
of  the  railroad  company,  then,  clearly  enough,  the  appel- 
lant would  not  be  liable ;  but  the  defense  that  there  was  no 
culpable  negligence  on  the  part  of  the  appellant  was  ad- 
missible under  the  general  denial,  so  that  the  concession 
that  the  answer  shows  that  there  was  no  negligence  on  the 
appellant's  part  would  not  lead  to  a  reversal. 

The  contention  of  counsel  that  a  venire  de  novo  should 
have  been  awarded,  because  the  special  verdict  does  not  find 
all  of  the  facts,  can  not  prevail.  Even  at  common  law  a 
special  verdict  was  not  ill  because  it  did  not  state  all  the 
facts,  although  it  was  ill  if  it  did  not  embrace  all  the  issues; 
but  under  the  peculiar  rule  which  prevails  in  this  jurisdic- 
tion, a  special  verdict  is  not  ill  even  though  it  may  not 
cover  all  the  issues  in  the  cause.  Authorities  cited  in 
Elliott's  Appellate  Procedure,  section  759. 

The  material  facts  stated  in  the  special  verdict  are,  in 
substance,  these :  On  the  14th  day  of  June,  1888,  James 
A.  McCain  was  in  the  service  of  the  defendant,  and  had 
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been  in  such  service  for  three  months  prior  to  that  date. 
For  the  purpose  of  moving  and  shipping  stone  quarried  by 
the  defendant,  a  railroad  switch  was  constructed  from  the 
main  line  of  the  Louisville,  New  Albany  &  Chicago  Rail- 
road Company  to  the  defendant's  quarry.  The  switch  was 
constructed  by  the  defendant,  and  so  constructed  as  to 
"make  a  considerable  grade  up  to  and  into  the  quarry  of 
the  defendant."  In  "  consequence  of  such  grade,  cars  upon 
the  part  of  the  switch  which  was  located  in  the  quarry,  if 
not  carefully  handled  and  guarded,  would  run,  by  reason 
of  their  own  weight,  with  great  force  and  speed  out  of  the 
quarry  and  down  toward  the  main  line  of  the  railroacfc"  On 
the  forenoon  of  the  14th  day  of  June,  1888,  the  defendant 
caused  to  be  placed  on  its  switch  four  freight  cars.  Two 
of  the  cars  were  loaded  with  heavy  blocks  of  stone,  and 
were  held  in  position  on  the  switch  by  one  brake  and  by 
"  one  chock,  placed  under  the  wheels,  or  trucks."  About 
forty  feet  distant  from  the  cars  referred  to,  another  car 
loaded  with  coal  for  Use  in  the  quarry  was  standing  on  the 
switch.  On  the  day  named,  the  appellee's  intestate  was,  by 
the  defendant's  superintendent  and  employes,  put  to  work 
unloading  the  coal  from  the  car  standing  on  the  track. 
While  engaged  in  this  work,  and  while  his  back  was  to- 
ward the  two  cars  loaded  with  stone, "  the  defendant,  by  its 
agents  and  employes,  without  giving  any  notice  to  plain- 
tiff's intestate  of  their  intention  to  do  so,  caused  the  two 
cars  to  move  and  run  down  the  grade  with  speed,  force  and 
■  violence  against  the  car  upon  which  the  plaintiff's  decedent 
was  at  work."  The  collision  threw  the  decedent  from  the 
car,  and  he  was  run  over  by  one  of  the  two  moving  cars  and 
killed.  At  the  time  the  two  cars  were  put  in  motion,  the 
defendant,  its  superintendent,  agents,  and  employes,  "knew 
that  the  decedent  was  engaged  in  unloading  coal  from 
the  car,  and  gave  him  no  notice  or  warning  of  danger 
until  the  moving  cars  were  within  forty  feet  of  the  one  on 
which  he  was  at  work.     There  were  two  cars  further  in 
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the  quarry  than  those  which  came  into  collision  with  the  car 
the  decedent  was  engaged  in  unloading.  Between  these 
two  cars  and  those  which  collided  with  the  coal  car  there 
was  a  space  of  nine  or  ten  feet.  In  order  to  complete  the 
loading  of  one  of  the  cars  which  stood  further  in  the  quarry, 
it  became  necessary  to  move  it,  and  it  was  started  down  grade 
toward  the  two  loaded  cars;  and  it  was  allowed, by  the  de- 
fendant and  its  agents,  to  descend  and  come  into  collision 
with  the  two  loaded  cars,  and  this  threw  the  cars  against 
the  one  on  which  the  intestate  was  at  work.  On  the  day 
c  he  intestate's  death,  the  appellant's  superintendent  was 
present  at  the  quarry.  Edward  Marsey  was  the  "boss,"  or 
foreman,  of  one  of  the  defendant's  derricks,  and  he  was 
ordered,  by  the  superintendent,  to  load  the  cars,  and  pointed 
out  the  stone  which  was  to  be  placed  on  the  cars.  The  super- 
intendent was  present  at  the  time  of  the  accident,  and  there 
was  nothing  to  prevent  him  from  observing  all  that  was 
done,  and  nothing  to  prevent  him  "from  seeing  and  know- 
ing the  manner  in  which  the  cars  were  chocked  or  braced." 
No  inspection  was  made  of  the  cars,  chocks,  braces  or 
brakes ;  nor  was  any  examination  made  to  discover  whether 
the  brakes  were  properly  set.  The  noise  made  by  the  de- 
cedent, while  at  work  unloading  the  coal,  rendered  "him 
less  able  to  hear  the  approach  of  the  cars  or  any  signals," 
and  other  noises  made  by  machinery  in  operation  near  by 
increased  the  difficulty  of  hearing.  The  decedent  had  no 
knowledge  of  the  condition  of  the  cars  standing  on  the 
grade  above  the  one  on  which  he  was  at  work,  nor  had  he 
any  notice  or  knowledge  of  the  intention  to  move  such 
cars,  nor  had  he  any  notice  of  their  movement,  until  about 
the  instant  of  the  collision. 

We  find  no  great  difficulty  in  reaching  the  conclusion 
that  the  special  verdict,  although  not  beyond  criticism, 
shows  that  the  superintendent  stood  in  the  employer's 
place.  It  sufficiently  appears,  upon  a  fair  and  reasonable 
construction  of  the  facts  stated,  that  the  superintendent 
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represented  the  corporation  of  which  the  appellee's  intest- 
ate was  an  employe.  He  was  placed  in  charge  of  the 
quarry  and  the  connected  business,  and  in  conducting  and 
controlling  the  quarry  and  the  connected  business ;  he  was 
in  law  and  in  fact  occupying  the  position  of  a  master  and 
not  that  of  a  mere  fellow-servant.  If  he  represented  the 
master,  his  negligence,  if  he  was  guilty  of  negligence,  was 
that  of  the  employer.  Indiana  Car  Co.  v.  Parker,  100  Ind. 
181,  and  authorities  cited ;  Taylor  v.  EvansvilU,  etc.,  It.  R. 
Co. j  121  Ind.  124,  and  authorities  cited ;  Capper  v.  Louis- 
ville,  etc.,  It.  W.  Co.,  103  Ind.  305,  and  cases  cited ;  Day- 
harsh  v.  Hannibal,  etc.,  It.  It.  Co.,  103  Mo.  570. 

The  question  which  we  find  some  difficulty  in  solving  is 
whether  the  special  verdict  states  such  facts  as  require  the 
conclusion,  as  a  matter  of  law,  that  the  defendant  was  guilty 
of  culpable  negligence.  If  such  facts  are  absent,  their 
place  can  not  be  supplied  by  intendments,  for  it  is  a  well- 
established  law  that  special  verdicts  can  not  be  so  aided. 
Dixon  y.  Duke,  85  Ind.  434,  and  cases  cited.  See  authori- 
ties cited  in  Elliott's  Appellate  Procedure,  section  753,  note 
2,  p.  709.  Negligence  can  not  be  presumed,  neither  can  it 
be  inferred,  unless  such  facts  appear  in  the  special  verdict 
as  conclusively  authorize  the  inference  of  negligence  as  a 
matter  of  law.  The  fact  that  the  appellant  was  negligent 
is  indispensably  essential  to  the  existence  of  a  cause  of  ac- 
tion. Proof  of  an  occurrence  resulting  in  injury  to  a  per- 
son does  not,  by  any  means,  authorize  the  inference  of 
negligence  onJJie  part  of  the  person  whose  act  caused  the 
injury.  There  may  be  personal  harm  to  a  plaintiff',  and 
yet  no  actionable  negligence  on  the  part  of  the  party  who 
performed  the  act  from  which  the  injury  resulted.  Culpa- 
ble negligence  exists  only  where  there  is  a  wrongful  breach 
of  duty  owing  the  person  injured  by  the  act  of  the  defend- 
ant. See  authorities  cited  in  Elliott  on  Roads  and  Streets, 
pp.  636,  639,  649.  The  ultimate  facts  establishing  negli- 
gence must  appear  in  the  special  verdict,  or  the  court  can 
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not  apply  the  law,  for  mere  evidentiary  matters  are  out  of 
place  and  valueless  in  a  special  verdict.  It  is  obvious  from 
what  has  been  said,  that  if  the  injury  to  the  appellee's  in- 
testate resulted  from  an  accident  not  attributable  to  a 
wrongful  breach  of  duty  on  the  part  of  the  appellant,  there 
can  be  no  recovery. 

The  appellant  was  undoubtedly  under  a  duty  to  use  rea- 
sonable care  to  make  safe  the  place  where  it  required  the 
intestate  to  perform  service.  An  employer  is  bound  to  do 
all  that  reasonable  prudence  and  care  require  in  order  to 
protect  an  employe  directed  to  work  in  a  place  the  em- 
ployer knows  is  one  exposed  to  peculiar  danger.  Cincin- 
nati, etc.,  R.  W.  Co.  v.  Lang,  118  Ind.  579,  and  cases  cited. 
But,  although  there  is  resting  on  the  employer  an  obli- 
gation to  use  reasonable  care  to  make  safe  the  work- 
ing-places and  appliances,  this  duty  never  goes  to  the  ex- 
tent of  making  the  employer  an  insurer,  or  of  requiring 
him  to  exercise  extraordinary  care.  If  ordinary  care  is 
exercised  by  the  employer,  there  can  be  no  liability,  al- 
though harm  may  come  to  his  employes ;  but  what  is  or- 
dinary care  depends  chiefly  upon  the  facts  of  the  particular 
case.  We  refer  to  the  cases  which  follow  as  sustaining  the 
view  we  have  asserted :  Indiana  Car  Co.  v.  Parker,  supra; 
Sogers  v.  Ley  den,  supra;  St.  Louis,  etc.,  R.  W.  Co.  v.  Valirius, 
56  Ind.  511 ;  Vmback  v.  Lake  Shore,  etc.,  R.  W.  Co.,  83  Ind. 
191 ;  Indiana,  etc.,  R.  W.  Co.  v.  Dailey,  110  Ind.  75 ;  Rietman 
v.  Stolte,  120  Ind.  314. 

In  the  case  before  us,  it  does  not  appear  that  the  em- 
ployer was  guilty  of  negligence  in  omitting  the  duty  to 
supply  safe  appliances,  for  there  is  nothing  indicating  a 
breach  of  duty  in  this  respect.  If  there  was  negligence  on 
the  part  of  the  employer  it  was  in  improperly  using  ap- 
pliances not  in  themselves  unsafe  or  inadequate.  That  the 
employer  may  be  liable  for  negligently  using  safe  appliances 
there  can,  of  course,  be  no  doubt ;  but  the  happening  of 
an  accident  resulting  in  harm  to  an  employe  by  no  means 
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authorizes  the  conclusion  that  there  was  a  failure  to  exer- 
cise ordinary  care  in  the  use  of  such  appliances.  If  a 
farmer  should  block  or  lock  a  wagon  at  a  point  above  an 
employe  and  the  block  or  lock  should  give  way,  because 
some  object  was  pushed  or  moved  against  it,  and  thus 
cause  the  wagon  to  run  upon  and  injure  his  employe,  neg- 
ligence could  not  be  imputed  .to  him  as  a  matter  of  law. 
This  illustration  serves  our  present  purpose,  which  is  to 
emphasize  the  statement  that  an  accident  and  resulting  in- 
jury are  not  of  themselves  sufficient  to  constitute  a  right 
of  action.  It  is  true  that  negligence  may  be  inferred  from 
facts,  but  where  an  employer  is  sought  to  be  held  liable 
there  must  be  facts  showing  that  the  injury  resulted  from 
a  failure  to  do  what  ordinary  prudence  required,  or  the 
doing  of  something  which  ordinary  prudence  required 
should  not  be  done.  It  may  not  be  necessary  that  epithets 
should  be  employed  in  characterizing  the  act  alleged  to  be 
negligent,  but  it  is  necessary  that  facts  be  stated  from 
which  the  nature  of  the  act  can  be  inferred. 

We  have  carefully  studied  and  closely  analyzed  the  spe- 
cial verdict,  and  we  can  find  no  facts  which  authorize  us  to 
conclude  that  the  appellant  was  entitled  to  recover.  The 
verdict,  it  is  true,  states  ithat  there  was  "  a  considerable 
grade  from  the  railroad  up  to  the  quarry,"  but  it  is  not 
found  that  the  grade  was  so  steep  that  it  was  unsafe  to 
propel  cars  over  the  switch  or  leave  cars  standing  on  it, 
so  that  it  can  not  be  said  that  the  grade  at  which  the 
switch  was  constructed  caused  the  accident.  It  is  also 
true  that  the  verdict  states  that  "in  consequence  of  such 
grade,  cars  upon  that  part  of  the  switch  which  was  located 
in  the  quarry,  if  not  carefully  guarded  and  handled,  would 
run,  by  reason  of  their  own  weight,  with  great  speed  and 
force  out  of  the  quarry  and  down  toward  the  main  track ;" 
but  there  is  nothing  in  this  statement  that  authorizes  the 
conclusion  that  ordinary  care  was  not  used  in  constructing 
the  switch.     For  anything  that  appears,  the  employer  may 
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have  exercised  a  high  degree  of  care  in  adopting  the  grade 
and  in  building  the  track  and  fitting  it  for  use  in  conduct- 
ing its  business.  But  the  verdict  does  not  attribute  the 
descent  of  the  loaded  cars  to  the  steepness  of  the  grade ; 
on  the  contrary,  it  states,  as  the  cause  of  their  movement, 
that  two  cars  in  the  interior  of  the  quarry  were  put  in  mo- 
tion and  brought  into  contact  with  the  loaded  cars  that 
ran  against  the  car  on  which  the  decedent  was  at  work. 
The  verdict  does  not  assert  that  there  was  negligence 
in  moving  the  interior  cars;  all  that  it  states  is  this: 
"  That  for  the  purpose  of  completing  the  loading  of  the 
partially  loaded  cars,  it  was,  together  with  the  one  coupled 
with  it,  started  down  the  switch  toward  the  two  cars 
loaded  with  stone ;  that  they  were  allowed  by  the  defend- 
ant and  its  agents  to  descend  the  switch  and  come  into 
collision  with  the  rear  of  the  two  cars  loaded  with 
stone."  It  is  very  evident  that  there  is  no  fact  authorizing 
it  to  be  adjudged  that  there  was  negligence  in  moving  or 
controlling  the  cars,  since  there  is  nothing  at  all  justifying 
the  assumption  that  the  cars  were  not  moved  and  con- 
trolled with  ordinary  care  and  in  the  mode  the  business  of 
the  appellant  required.  It  can  not,  we  are  satisfied,  be 
even  plausibly  contended  that  there  was  culpable  negli- 
gence in  any  of  the  acts  to  which  we  have  referred,  so 
that  the  only  statement  which  can,  with  a  tinge  of  plausi- 
bility, be  said  to  show  negligence  is  that  regarding  the 
fastening  or  securing  of  the  two  cars  loaded  with  stone, 
which  were  standing  on  the  track  below  those  in  the  in- 
terior of  the  quarry.  Under  the  rule  that  an  employer 
who  places  his  employe  in  a  place  of  peril  is  bound  to  use 
ordinary  care  to  protect  him,  it  must  be  adjudged  that  it 
was  the  employer's  duty  to  use  ordinary  care  to  fasten  or 
secure  the  cars  loaded  with  stone.  If  it  affirmatively  ap- 
peared that  the  appellant  did  not  use  ordinary  care  in  fas- 
tening or  securing  those  cars,  then  there  would,  perhaps, 
be  no  great  difficulty  in  holding  that  it  was  guilty  of  neg- 
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ligence,  but  this  does  not  affirmatively  appear.  The  state- 
ment of  the  verdict  upon  this  point  is  this:  "That  such 
cars,  after  being  loaded  with  large  and  heavy  stone,  were 
held  in  their  position  on  the  switch  by  one  brake  on  the 
cars  being  set  up  and  one  chock  placed  under  the  wheels 
or  trucks  thereof."  There  is  certainly  nothing  in  this 
statement  which  authorizes  the  conclusion,  as  a  matter  of 
law,  that  ordinary  care  was  not  exercised  in  securing  the 
cars  from  moving  down  the  grade.  As  we  are  not  in- 
formed by  the  verdict  what  the  descent  was,  we  can  not 
even  say  that  ordinary  care  required  the  use  of  more  than 
one  brake;  but  we  know  that  oue  brake  was  used,  and 
that,  in  addition,  a  chock  was  placed  under  the  car  wheels, 
but  we  do  not  know  how  large  the  chock  was  or  what  its 
character.  We  can  not,  for  the  sake  of  making  the  appel- 
lent  a  wrong-doer,  asspme  that  the  chock  was  of  insuffi- 
cient size  or  made  of  improper  material.  The  law,  as  long 
settled,  requires  us  to  assume  that  an  employer  is  not 
guilty  of  negligence  until  facts  appear  which  authorize  the 
conclusion  that  he  wrongfully  violated  his  duty.  If  it 
were  stated  in  the  verdict  that  the  chock  was  insufficient, 
or  that  one  brake  was  inadequate,  we  should  have  a  differ- 
ent case,  but  there  are  no  such  statements,  nor  any  of  kin- 
dred character. 

The  character  of  the  grade  of  the  switch,  the  peril  at- 
tendant upon  its  use,  and  the  fact  that  it  was  necessarily 
used  in  the  appellant's  business,  were  matters  fully  open  to 
observation,  and  must  have  been  known  to  the  decedent, 
who  was  of  mature  age,  and  had  been  in  the  appellant's 
service  for  several  months.  As  to  these  matters,  he  and 
his  employer  stood  on  common  ground.  Griffin  v.  Ohio, 
etc.,  B.  W.  Co.,  124  Lid.  326 ;  Louisville,  etc.,  B.  W.  Co.  v. 
Frawley,  110  Ind.  18 ;  Brazil,  etc.,  Co.  v.  Hoodlet,  129  Ind. 
327  (331) ;  Bietman  v.  Stolte, supra;  Matchet  v.  Cincinnati,  etc., 
H.  W.  Co.,  132  Ind.  334;  Ballou  v.  Chicago,  etc.,  B.  W.  Co., 
Vol.    133.— 16. 


242  SUPREME  COURT  OF  INDIANA, 


Hoosier  Stone  Company  v.  McCain,  Administrator. 


54  Wis.  257.  The  perils  of  the  service,  which  the  em- 
ploye knew  were  its  incidents,  were  perils  of  which  he  as- 
sumed the  risk.  Lake  Shore,  etc.,  B.  W.  Co.  v.  Stupak,  108 
Ind.  1;  Indianapolis,  etc.,  B.  W.  Co.  v.  Watson,  114  Ind. 
20;  Louisville,  etc.,  B.  W.  Co.  v.  Sandford,  117  Ind,  265; 
Brazil,  etc.,  Co.  v.  Young,  117  Ind.  520 ;  Rogers  v.  Leyden, 
supra,  and  cases  cited ;  Louisville,  etc.,  B.  W.  Co.  v.  Corps9 
124  Ind.  427,  and  cases  cited ;  Vincennes,  etc.,  Co.  v.  White, 
124  Ind.  376. 

The  perils  attendant  upon  the  nature  of  the  employer's 
business,  upon  the  appliances  necessarily  used  in  conduct- 
ing it,  and  the  places  where  they  were  used,  can  not  be 
considered  as  dangers  created  by  the  master's  breach  of 
duty,  and,  hence,  an  injury,  if  attributable  to  such  perils, 
is  not  one  for  which  an  action  will  lie  against  the  employer ; 
nor  will  an  action  lie  by  an  employe  against  the  common 
master,  where  the  carelessness  of  co-employes  augments,  or, 
indeed,  creates  the  danger. 

We  can  not  avoid  the  conclusion  that  the  verdict  shows 
nothing  more  than  an  accident  attributable  to  perils  inci- 
dent to  the  service  in  which  the  intestate  voluntarily 
engaged.  There  is  nothing  indicating  that  he  was  not  en- 
gaged at  work  required  of  him  by  his  contract  of  employ- 
ment ;  nor  is  there  anything  showing  that  he  was  taken 
from  his  usual  working  place  and  put  in  a  position  of  un- 
usual peril.  It  does,  indeed,  appear  that  his  position  was 
one  of  danger ;  but,  so  far  as  the  verdict  discloses,  the  dan- 
ger was  incident  to  the  service  he  had  voluntarily  entered. 
The  peril  to  which  he  was  exposed  was  not  attributable  to 
the  employer's  culpable  breach  of  duty,  but  to  the  nature 
of  the  service. 

We  have  examined  the  entire  record,  and  are  satisfied 
that  justice  requires  that  a  new  trial  be  awarded,  rather 
than  that  judgment  be  directed  upon  the  verdict. 

Judgment  reversed,  with  instructions  to  award  a  newtrial. 

Filed  October  8, 1892 ;  petition  for  a  rehearing  overruled  December  16, 1892. 
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No.  15,656. 
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Evidence. — Impeaching  Testimony. — Effect  of. — Impeaching  testimony  goes 
only  to  the  credibility  of  the  witness,  and  only  affects  matters  in  dispute, 
in  so  far  as  it  weakens  the  credibility  of  the  witness  sought  to  be  im- 
peached. 

Same. — Admitting  Incompetent  Evidence. —  When  Will  Not  Work  a  Reversal. — 
Presumption. — Cases  may  arise  where  the  facts  are  so  fully  and  conclu- 
sively proved  by  other  testimony  that  the  appellate  tribunal  will  not  re- 
verse the  judgment  because  incompetent  evidence  was  admitted  to  the 
same  facts ;  but  where  incompetent  evidence  of  an  influential  character, 
is  allowed  to  go  to  the  jury,  it  will  be  presumed  to  have  prejudiced  the 
objecting  party,  and,  unless  this  presumption  is  rebutted,  the  judgment 
must  be  reversed. 

Same. — Res  Gestae. — Declarations. —  When  a  Bart  of. — Principal  and  Agent. — 
RaUroad. — Damages. — Where,  in  a  suit  for  damages  for  injuries  sustained 
while  braking  on  a  railroad,  the  declarations  of  an  engineer  concerning 
the  transaction  were  offered  and  admitted  in  evidence,  the  declarations 
were  not  admissible  against  the  principal  unless  they  were  made  while 
the  agent  was  conducting  said  transaction  for  the  principal,  and  consti- 
tuted a  part  of  the  res  gesta. 

Same. — Res  Gesta*. — Declarations  a  Part  of. — Ride  as  to. — In  determining, 
when  declarations  amount  to  a  part  of  the  res  gesta*,  each  case  must  de- 
pend, in  a  great  degree,  upon  its  particular  facts  and  circumstances;  but 
when  the  declarations  of  the  agent  are  made  to  the  person  whose  interests 
are  directly  involved,  at  the  place  where  the  transaction  happened,  so 
near  the  occurrence  in  point  of  time  as  to1  be  justly  and  reasonably  re- 
garded as  a  part  of  it,  refer  directly  to  the  transaction,  and  are  not  nar- 
ratives of  the  past,  they  should  ordinarily  be  regarded  as  a  part  of  the 
res  gesta*.     For  the  application  of  the  rule,  see  opinion. 

Same. — Res  Gesta:. —  Whole  of  Conversation  Admissible. — Exception. — Under 
the  rule  that  declarations  forming  a  part  of  the  res  gestce&re  admissible  in 
evidence,  the  whole  conversation  is  admissible,  unless  part  is  excluded 
by  other  rules  of  law. 

Same. — Declaration. — Past  Event. — Opinion  Not  a  Part  of  Res  Gestae. — A 
declaration  of  an  agent,  which  is  a  combination  of  an  opinion  and  a  nar- 
ration of  a  past  event,  can  not  be  a  part  of  the  res  gesta. 

^New  Trial. — Motion  for. — Certainty  Retprircd  in. — Verbatim  Copy. — Where 
a  motion  is  made  for  a  new  trial  because  the  court  erred  in  permitting 
incompetent  evidence  to  go  to  the  jury,  it  is  not  required  that  the  evi- 
dence be  set  out  in  detail,  or  that  it  be  stated  verbatim,  or  that  a  verbatim 
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statement  of  the  objection  made  to  its  introduction  be  given ;  it  being  suf- 
ficient if  the  matter  be  alluded  to  with  such  certainty  that  the  court  could 
not  mistake  the  matter  and  ruling  complained  of. 

Same.  —  Argument  on  Motion  /or,  —  Was  Question  for  Properly  Rawed.  — 
Com  Not  Be  Questioned  After  Decision. — After  parties  have  joined  in  a  dis- 
cussion for  a  new  trial,  and  have  obtained  a  decision,  they  can  not  be 
heard  to  say  that  the  question  was  not  properly  raised. 

Practice. — Evidence. — Objectionable  Matter  Coupled  with  Competent. — Motion 
>  to  Strike  Out. — Where  incompetent  matter  is  coupled  with  competent 
in  answer  to  a  proper  question,  the  proper  way  to  save  the  error  is  by  a 
motion  to  strike  out. 

From  the  Jefferson  Circuit  Court. 

J.  McGregor,  W.  R.  Johnston,  H.  D.  Mc Mullen,  W.  M. 
Ramsey,  L.  Maxwell  and  R.  Ramsey,  for  appellant. 

L.  Dixon,  A.  G.  Smith,  C.  A.  Korbly  and  W.  0.  Ford,  for 
appellee. 

Elliott,  C.  J. — The  appellee  seeks  to  recover  damages 
against  his  employer,  the  appellant,  for  injuries  alleged  to 
have  resulted  to  him  from  the  negligence  of  the  employer 
in  failing  to  furnish  him  with  safe  appliances  for  use  in  the 
performance  of  the  duty  required  of  him  by  the  service  in 
•which  he  was  employed.  The  injury  resulted  from  the 
collision  of  the  car  upon  which  the  appellee  was  perform- 
ing the  duties  of  a  brakeman,  with  another  part  of  the 
same  train,  which  had  been  detached  for  the  purpose  of 
making  what  is  commonly  called  "a  running  switch." 
The  car  upon  which  the  appellee  was  a  brakeman  was  a 
platform  car,  laden  with  large  and  heavy  blocks  of  stone, 
and  the  appellee  was  at  the  front  end  of  the  car  endeavor- 
ing to  check  it  by  using  the  brake.  Discovering  that  he 
was  unable  to  do  so,  and  that  a  collision  was  inevitable, 
he  attempted  to  make  his  way  to  the  rear  of  the  car, 
but  his  feet  were  caught  between  two  heavy  stones  and 
crushed.  In  the  first  paragraph  of  the  complaint  it  is  al- 
leged that  the  accident  was  caused  by  the  negligence  of 
the  appellant  in  failing  to  repair  a  cylinder-cock  of  the 
engine,  which  had  been  blown  out  some  time  before  the 


NOVEMBER  TERM,  1892.  245 

The  Ohio,  etc.,  R.  W.  Co.  v.  Stein. 

accident,  and  that  the  failure  to  replace  the  cylinder-cock 
rendered  it  impossible  for  the  engineer  to  get  that  part  of 
the  train  which  the  car  on  which  the  appellee  was  stand- 
ing was  following,  out  of  the  way,  and  this  brought  on 
the  collision.  The  second  paragraj/h  of  the  complaint 
charges  that  the  brake  on  the  car  was  defective,  and  sub- 
stantially repeats  the  allegations  of  the  first  as  to  appel- 
lant's negligence  in  failing  to  replace  or  repair  the  cylin- 
der-cock of  the  engine.  The  third  paragraph  is  based 
upon  the  negligence  of  the  appellant  in  regard  to  the. 
brake,  but  it  also  alleges  that  there  was  some  defect  in  the 
engine  which  was  unknown  to  the  appellee.  As  no  ques- 
tion is  made  upon  the  complaint,  we  have  given  only  a 
general  outline  of  its  allegations,  which  are  full  and  ex- 
plicit. 

The  question  to  which  the  appellant's  counsel  devote  the 
principal  part  of  their  argument  arises  on  the  ruling  of 
the  trial  court  in  permitting  the  appellee  to  give  in  evi- 
dence the  declarations  of  the  engineer  in  charge  of  the 
locomotive  which  was  drawing  the  train  on  which  the  ap- 
pellee was  acting  as  a  brakeman.  The  appellee's  counsel 
argue  with  earnestness  that,  even  if  there  was  error  in  ad- 
mitting the  evidence,  it  was  harmless.  This  contention 
makes  it  necessary  to  dispose  of  the  question  as  to  the 
effect  of  the  evidence  before  considering  its  competency ; 
for  if  it  was  harmless,  the  judgment  can  not  be  reversed  for 
admitting  it,  although  it  was  incompetent.  We  are  satis- 
fied that  if  the  evidence  be  conceded  to  be  incompetent, 
the  error  in  admitting  it  was  not  harmless. 

The  appellee's  counsel  assume  that  the  error  was  a  harm- 
less one,  even  if  the  incompetency  of  the  evidence  be  con- 
ceded, for  the  reason  that  the  declarations  of  the  engineer 
were  proved  by  witnesses  called  to  prove  that  he  had  made 
statements  out  of  court  contradicting  those  made  by  him 
on  the  witness  stand.  This  position  is  untenable.  The 
witnesses  by  whom  the  engineer  was  contradicted  were  im- 
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peaching  witnesses,  and  their  testimony  went  to  his  credi- 
bility, but  it  did  not  prove,  nor  tend  to  prove,  the  principal 
fact.  Impeaching  testimony  goes  only  to  the  credibility 
of  a  witness,  and  it  can  not  be  given  any  force  as  evidence 
in  proof  or  disproof  of  a  disputed  fact,  except  in  so  far  as 
it  bears  upon  the  credibility  of  the  witness  it  tends  to  im- 
peach. In  Seller  v.  Jenkins,  97  Ind.  430  (436),  it  was  said 
of  impeaching  evidence  that,  "  Such  evidence  does  not 
tend  to  establish  the  truth  of  the  matters  embraced  in  the 
contradictory  evidence ;  it  simply  goes  to  the  credibility 
of  the  witness."  OtHer  cases  assert  a  similar  doctrine. 
Davis  v.  Hardy,  76  Ind.  272 ;  Hicks  v.  Stone,  13  Minn.  434. 

The  position  assumed  by  appellee's  counsel  that,  as  the 
facts  which  the  declarations  of  the  engineer  tended  to 
prove  were  established  by  other  testimony,  the  ruling  in 
admitting  evidence  of  such  declarations,  even  if  erroneous, 
was  harmless,  can  not  be  maintained.  There  may  be  cases 
where  the  facts  are  so  fully  and  conclusively  proved  by 
other  testimony  that  the  appellate  tribunal  will  not  reverse 
the  judgment  because  incompetent  evidence  to  the  same 
facts  is  admitted ;  but  this  is  not  such  a  case,  for  here  the 
evidence  was  as  to  a  material  point,  and  it  can  not  be  justly 
said  that  the  facts  which  the  declarations  tended  to  prove 
were  established  by  uncontradicted  evidence. 

We  can  not,  it  is  evident  from  what  we  have  said,  avoid 
a  decision  of  the  principal  question  upon  the  ground  that 
if  the  evidence  was  incompetent  it  was  not  prejudicial. 
We  are  required  to  decide  whether  the  evidence  was  com- 
petent, because  its  material  character  creates  the  presump- 
tion that  it  was  probably  prejudicial.  The  rule  is  well 
settled  that  where  evidence  of  an  influential  character  is 
erroneously  allowed  to  go  to  the  jury  it  will  be  presumed 
to  have  prejudiced  the  objecting  party,  and  unless  this  pre- 
sumption is  rebutted,  the  judgment  must  be  reversed.  See 
authorities  cited  in  Elliott's  Appellate  Procedure,  section 
594,  note  2. 
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It  is  an  elementary  rule  that  the  declarations  of  an  agent 
are  not  admissible  against  the  principal,  unless  they  were 
made  while  the  agent  was  conducting  some  transaction  for 
the  principal,  or  in  a  matter  where  the  agent's  act  is  a  part 
of  the  res  gestce.  If  the  declarations  of  the  appellant's  en- 
gineer were  not  part  of  the  res  gestce,  there  was  prejudicial 
error  in  permitting  them  to  be  given  in  evidence. 

It  can  hardly  be  affirmed  that  there  is  a  general  rule 
which  will  fit  all  cases,  for  each  case  is  dependent,  in  a 
great  degree,  upon  particular  facts.  It  is,  perhaps,  safe  to 
declare  that  where  the  declarations  of  the  agent  are  made 
to  the  person  whose  interests  are  directly  involved,  at  the 
place  where  the  transaction  or  occurrence  happened,  so 
near  the  occurrence  or  transaction  in  point  of  time  as  to 
be  justly  and  reasonably  regarded  as  a  part  of  it,  refer  di- 
rectly to  the  transaction  or  occurrence,  and  are  not  narra- 
tives of  the  past,  they  are  ordinarily  to  be  regarded  as  a 
part  of  the  res  gestce.  If  the  declarations  are  made  at  a  dif- 
ferent place,  or  are  separated  from  the  occurrence  or 
transaction  by  such  an  interval  of  time  a^  requires  the  in- 
ference or  conclusion  that  they  were  not  part  of  the  act, 
transaction,  or  occurrence,  then,  under  all  the  well  rea- 
soned cases,  they  are  not  a  part  of  the  res  gestce,  and  can  not 
be  given  in  evidence  against  the  principal.  There  is  wide 
diversity  of  opinion  and  stubborn  conflict  as  to  how  great 
an  interval  of  time  must  elapse  between  the  occurrence 
and  the  declarations,  in  order  to  deprive  a  party  of  the 
right  to  give  them  in  evidence.  But  we  think  our  gen- 
eral statement  is  supported  by  the  weight  of  authority. 
The  difficulty,  as  we  have  indicated,  is  not  so  much  in 
formulating  general  statements  as  in  determining  under 
what  phase  or  branch  of  a  general  rule  the  particular  case 
falls.  That  is  here  the  difficulty ;  for,  while  we  are  satis- 
fied that  our  general  statement  is  correct,  we  have  found 
it  no  easy  task  to  determine  under  what  branch  or  phase 
of  it  this  case  belongs. 
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The  question  as  to  the  competency  of  the  declarations 
of  the  engineer  has  two  branches ;  for  there  is  one  branch 
founded  on  specific  objections  interposed  to  the  testimony, 
and  another  upon  a  motion  to  strike  out  part  of  the  testi- 
mony. It  will  conduce  to  clearness  to  consider  each 
branch  separately,  although  both  depend  upon  the  effect 
and  application  of  the  rule  relating  to  the  competency  of 
evidence  as  part  of  the  res  gestce. 

The  appellee  testified  as  a  witness  in  his  own  behalf;  and, 
after  giving  an  account  of  the  collision  and  the  manner  in 
which  he  was  injured,  he  said:  "In  the  meantime  I  was 
getting  up.  I  went  to  walk,  I  went  to  step,  and  when  I 
stepped  on  this  foot  I  felt  that  was  the  first  time  I  knew  I 
was  hurt.  I  reached  down  in  the  dark  and  felt  that  my 
foot  was  all  cut.  I  crawled  over  to  the  car  and  sat  down. 
About  that  time  Mr.  Bruniley,  the  engineer  came  to  me 
with  his  torch.  I  was  going  on  like,  I  suppose,  anybody 
would  when  he  was  hurt.  He  says : i  That  is  too  bad,  BUI/ 
I  said:  'Yes.'  He  said:  'What  was  the  matter,  Bill? 
Didn't  you  understand  the  signal,  or  couldn't  you  get  out 
of  the  road?'"  At  this  point  an  objection  was  stated,  and 
then  followed  questions  and  answers.  Some  of  the  ques- 
tions, as  indicated  by  the  stenographer's  report,  were  inter- 
posed by  Mr.  McMullen,  counsel  for  the  appellants.  The 
statements  elicited  by  the  questions  addressed  to  the  wit- 
ness are,  in  substance,  these :  From  the  time  the  collision 
occurred  until  the  engineer  came  to  the  appellee  was  "not 
over  a  minute  or  two."  The  engineer  left  his  engine  and 
walked  back  to  the  car  where  the  appellee  was ;  the  en- 
gine had  "gone  down  the  track  between  two  and  three 
hundred  feet"  ahead  of  the  car  on  which  the  appellee  was 
at  work,  but  when  the  engineer  left  the  engine  it  was 
about  a  car's  length  from  the  car  on  which  the  appellee 
was  injured;  "the  engine  was  stopped,"  and,  as  the  wit- 
ness expressed  it,  "the  collision  was  all  over"  when  the 
engineer   reached    the    appellee,   who   had   at  that  time 
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crawled  from  the  end  of  the  car  to  the  center,  and  was 
holding  his  foot  and  moaning. 

It  appears  from  this  evidence  that  the  direct  collision  was 
over  and  the  injury  done  at  the  time  the  engineer  reached 
the  appellee,  but  that  the  car  on  which  the  appellee  was  sit- 
ting was  still  at  the  place  where  the  injury  was  received. 
It  also  appears  that  tfiere  was  an  interval  of  time,  although 
a  very  brief  one,  in  which  the  engineer  walked  from  his 
engine  to  the  appellee,  after  the  engine  had  been  stopped. 
The  appellee,  as  we  have  seen,  estimates  the  time  at  not 
more  than  one  or  two  minutes;  so  that,  while  there  was  an 
interval  of  time  betwen  the  actual  injury  and  the  declara- 
tions, it  was  a  brief  one ;  but  brief  as  it  was,  it  was  suffi- 
cient to  allow  the  engineer  to  traverse  a  short  distance — a 
car's  length — from  the  place  where  the  engine  was  stopped 
to  the  place  where  the  car  on  which  the  appellee  was  sitting 
was  standing.  The  statement  of  the  witness,*  that  the  en- 
gfhe  had  "gone  down  the  track  two  or  three  hundred  feet 
from  where  it  was  when  the  collision  took  place,"  does  not 
mean  that  the  engine  was  that  far  from  the  appellee's  car 
when  it  was  stopped;  but  what  it  means  is,  as  the  record 
shows,  that  the  engine  and  the  car  on  which  the  appellee  was 
stationed,  although  detached,  continued  in  motion  for  that 
distance  after  the  collision  took  place,  so  that  the  engineer 
did  not  walk  that  distance.  On  the  contrary,  he  walked 
only  the  distance  between  the  car  and  the  engine,  and  that, 
as  the  witness  says,  was  a  cars  length.  We  have,  there- 
fore, a  case  where  there  was  a  very  brief  interval  between 
the  collision  and  the  declarations,  and  one  in  which  the 
engineer  walked  only  a  few  feet,  after  he  had  checked  his 
engine,  back  to  the  car  on  which  the  injured  person  was 
sitting,  moaning  in  pain. 

We  have  no  disposition  to  extend  the  rule  respecting  the 
competency  of  declarations  of  an  agent,  upon  the  ground 
that  they  constitute  a  part  of  the  res  gestae,  for  we  are  satis- 
fied that  an  enlargement  of  the  rule  would  very  likely 
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make  it  an  instrument  of  evil;  but,  on  the  other  hand, 
an  undue  limitation  of.  the  rule  might  often  prevent  a  party 
from  availing  himself  of  evidence  to  which  he  was  enti- 
tled, and  which  would  aid  in  establishing  the  truth.  If  we 
cau  ascertain  the  rule,  as  our  decisions  declare  it,  we  shall 
deem  it  our  duty  to  apply  it  without  extending  or  narrow- 
ing it. 

It  is  necessary  to  examine  the  decided  cases,  in  order  to 
obtain  the  means  of  solving  the  vexed  question  which  faces 
us,  and  we  begin  this  work  by  a  reference  to  the  cases 
which  declare  the  general  doctrine.  One  of  the  earliest  of 
our  cases  is  that  of  Bland  v.  State,  2  Ind.  608,  wherein  it 
was  said: 

"It  has  been  decided  that  it  is  not  competent  for  a  pris- 
oner indicted  for  murder  to  give  in  evidence  his  own 
account  of  the  transaction  related  immediately  after  it  oc- 
curred, though  no  third  person  was  present  wrhen  the  hom- 
icide was  committed."  The  case  from  which  we  have  quoted 
cites,  as  authority  for  the  conclusion  which  it  declares,  the 
case  of  State  v.  Tilly,  3  Iredell's  L.  424,  wherein  it  was  said : 

"  Unless  the  declarations  form  a  part  of  the  transaction 
they  are  not  receivable  in  evidence." 

The  case  of  Bland  v.  State,  supra,  has  often  been  cited 
and  approved;  so  that  the  doctrine  of  that  case,  in  so  far 
as  it  asserts  that  the  declarations  must  be  a  part  of  the  oc- 
currence, act  or  transaction,  is  to  be  accepted  as  the  law  of 
this  jurisdiction.  The  doctrine  of  that  case,  as  we  have 
stated  it,  is  the  prevailing  one,  for  it  is  sanctioned  by  many 
able  courts,  State  and  Federal.  Vicksburg,  etc.,  R.  R.  Co.  v. 
O'Brien,  119  U.  S.  99 ;  Durfcee  v.  Central  Pacific  R.  R.  Co., 
69  Gal.  533  (535);  State  v.  Pomeroy,  25  Kans.  349;  Mich- 
igan, etc.,  R.  R.  Co.  v.  Coleman,  28  Mich.  440  (446) ;  Mayes  v. 
State,  64  Miss.  329 ;  Southerland  v.  Wilmington,  etc.,  R.  R.  Co., 
106  N.  C.  100 ;  Martin  v.  New  York,  etc.,  R.  R.  Co.,  103  X. 
Y.  626 ;  Waldele  v.  New  York,  etc.,  R.  R.  Co.,  95  K  Y.  274 ; 
Lane  v.  Bryant,  9  Gray,  245 ;  Luby  v.  Hudson  River,  etc.,  R. 
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R.  Co.,  17  X.  Y.  131 ;  Williamson  v.  Cambridge,  etc.,  R.  R. 
Co.,  144  Mass.  148 ;  Chicago,  etc.,  R.  W.  Co.  v.  Becker,  32 
Fed.  Rep.  849;  Cincinnati,  etc.,  R.  R.  Co.  v.  (XMara,  26 
Ohio  St.  185 ;  Adams  v.  Hannibal,  etc.,  R.  R.,  74  Mo.  533 ; 
Memphis,  etc.,  R.  R.  Co.  v.  Womack,  84  Ala.  149. 

The  general  doctrine  that  the  declarations  must  be  a  part 
of  the  act  or  occurrence  is  asserted  without  substantial 
diversity  of  opinion  by  the  text- writers.  Abbott's  Trial 
Ev.  51 ;  Wood's  Pr.  Ev.  469 ;  1  Wharton  Ev.  (3d  ed.),  sec- 
tion 259 ;  Taylor  on  Ev.  (8th  Eng.  ed.),  section  602 ;  1  Rice 
on  Ev.  375.  We  assume,  therefore,  that  the  declarations 
of  an  agent  or  servant  are  not  competent,  unless  they  are 
part  of  the  principal  act,  occurrence  or  transaction ;  but 
in  ascertaining  the  general  doctrine,  we  do  not  complete 
our  work,  for  we  have  still  to  ascertain  and  decide  whether 
the  declarations  of  the  engineer  can  be  deemed  part  of  the 
occurrence  in  which  the  appellee  was  injured ;  and,  in  order 
to  reach  a  correct  conclusion,  it  is  necessary  to  examine  the 
authorities  with  some  care,  not,  however,  for  the  purpose 
of  ascertaining  the  general  rule,  but  for  the  purpose  of  as- 
certaining what  the  cases  declare  to  be  part  of  the  res  gestae. 
In  Binns  v.  State,  57  Ind.  46,  the  doctrine  of  Bland  v. 
State  was  held  to  govern  a  case  where  the  witness  reached 
the  woman  who  had  been  shot  after  he  had  run  a  distance 
of  two  or  three  hundred  yards,  and  arrived  at  the  place 
where  the  shooting  was  done  within  a  minute  and  a  half 
after  6he  had  been  wounded,  and  the  judgment  of  the 
court  was  that  her  declarations  were  not  part  of  the  res 
gestae.  A  very  similar  application  of  the  rule  was  made  in 
Dukes  v.  State,  11  Ind.  557  (564).  The  question  arose  in  the 
case  of  the  Bellefontaine,  etc.,  R.  W.  Co.  v.  Hunter,  33  Ind'.  335, 
upon  this  state  of  facts :  The  body  of  the  man  who  had 
been  killed  was  on  the  train ;  it  had  been  carried  to  the 
town  of  Lanesville,  some  miles  distant  from  the  place 
where  the  accident  occurred,  and  the  fireman  of  the  engine 
which  ran  over  the  deceased  made  statements  while  the 
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body  was  being  removed  from  the  train ;  these  statements 
were  held  to  have  been  erroneously  admitted,  the  court 
citing  as  authority  for  its  conclusion  Luby  v.  Hudson  River, 
etc.,  Co.,  supra;  Moore  v.  Meacham,  10  N.  Y.  207;  Lane  v. 
Bryant j  9  Gray,  245.  The  case  of  Pittsburgh,  etc.,  B.  JR.  Co. 
v.  Theobald,  51  Ind.  246,  asserts  the  general  doctrine  that 
declarations  of  trainmen  are  incompetent  unless  made  at 
the  time  of  the  occurrence,  but  it  does  not  assert  what  shall 
be  deemed  a  part  of  the  occurrence,  nor  does  the  opinion 
show  how  much  time  had  elapsed  between  the  performance 
of  the  agent's  act  and  the  time  of  making  the  declarations. 
The  statements  of  the  agent,  which  were  held  rightly  ex- 
cluded in  Pittsburgh,  etd.,  B.  W.  Co.  v.  Wright,  80  Ind.  182, 
were  made  at  a  place  different  from  where  the  injury  was 
received,  and  thirty  minutes  or  more  after  the  occurrence 
which  caused  it.  In  Stephenson  v.  State,  110  Ind.  358  (372), 
the  declarations  excluded  were  made  after  the  deceased  had 
left  the  place  where  he  was  wounded,  after  the  accused  had 
left  the  spot,  and  after  the  deceased  had  gone  into  a  saloon 
and  remained  for  some  time,  so  that  a  very  considerable 
interval  of  time  had  elapsed.  The  court  held,  in  Jones  v. 
State,  71  Ind.  66  (81),  that  statements  made  by  the  deceased 
after  he  was  shot,  naming  the  person  who  shot  him,  and 
narrating  a  past  occurrence,  were  not  competent.  So,  in 
Doles  v.  State,  97  Ind.  555,  the  evidence  was  held  to  be 
properly  excluded  because,  as  the  court  said, "  It  was  merely 
a  narrative  of  a  past  transaction,  and  not  part  of  the  res 
gestce." 

None  of  the  cases  we  have  cited  precisely  fits  the  one 
before  us  as  to  the  point  under  immediate  discussion.  In 
the  class  represented  by  such  cases  as  Burns  v.  State,  one 
of  the  actors  in  the  occurrence  was  absent,  so  that  the 
declarations  could  not  have  been  a  part  of  the  res  gestce.  We 
suppose  it  clear  that  where  one  of  the  principal  actors  in  a 
transaction  goes  from  the  place  where  the  transaction  took 
place,  what  subsequently  occurs  can  not  ordinarily  be  re- 
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garded  as  part  of  the  res  gestce.  In  the  class  of  cases  of 
which  the  Belief  on  taine,  etc.,  JR.  W.  Co.  v.  Hunter  is  a  type,  the 
declarations  were  made  at  a  place  and  at  a  time  different 
from  that  at  which  the  transaction  took  place.  The  case 
at  our  bar  difters  from  those  cited  in  essential  particulars, 
for  here  the  declarations  were  made  at  the  time  and  place 
where  the  collision  they  referred  to  occurred,  and  they  illus- 
trated the  event,  and  were  made  while  all  who  participated 
in  it  were  present.  We  may,  therefore,  well  acyudge  that 
there  was  no  error  in  overruling  the  appellant's  objections 
without  denying  the  doctrines  asserted  in  our  cases. 

The  latest  decision  of  our  court  upon  the  question  before 
us  is  that  given  in  the  case  of  the  Louisville,  etc.,  R.  W.  Co. 
y.  Buck,  116  Ind.  566.  In  that  case  the  conductor  of  the 
train  on  which  the  intestate  of  the  plaintiff  was  employed 
as  a  brakeman  was  on  the  "  caboose "  when  he  received 
notice  that  the  deceased  had  been  injured  while  coupling 
cars,  and  he  immediately  ran  forward  and  found  the  de- 
ceased under  the  rear  end  of  the  second  car  from  the 
engine.  The  conductor,  when  he  took  the  deceased  from 
under  the  car,  asked,  "  How  did  this  happen  ? "  and  the 
deceased  fully  described  the  cause  of  the  accident.  The 
court  held  that  this  testimony  was  competent,  and  cited 
many  cases  in  support  of  its  conclusion.  We  think  the 
doctrine  declared  in  that  case  decides  the  point  here  under 
direct  consideration  against  the  appellant. 

Counsel  argue,  with  plausibility,  that  the  doctrine  of  the 
case  cited  does  not  apply  to  the  case  before  us.  One  of 
the  reasons  assigned  in  support  of  their  position  is,  that 
the  declarations  admitted  in  that  case  were  those  of  the  in- 
jured person,  while  the  declarations  admitted  in  this  in- 
stance were  those  of  the  agent  or  servant.  A  complete  and 
effective  answer  to  this  argument  is  that  if  the  declarations 
were,  as  the  case  referred  to  adjudges,  part  of  the  res  gestae, 
they  were  competent,  no  matter  by  whom  they  were  made. 


254  SUPREME  COURT  OF  INDIANA, 


The  Ohio,  etc.,  R.  W.  Co.  v.  Stein. 


Baker  v.  Gausin,  76  Ind.  317 ;  1  Whart.  Ev.  (3d  ed.),  sec- 
tions 259,  260,  261. 

Our  conclusion  receives  support  from  the  familiar  rule 
that  where  part  of  a  conversation  is  competent  the  whole 
is  admissible,  unless  some  part  of  it  is  excluded  by  other 
rules  of  law. 

In  the  case  before  us,  the  interval  of  time  that  elapsed 
between  the  actual  injury  and  the  time  of  making  the  dec* 
laration  is  not  so  great  as  it  was  in  Louisville,  etc.,  B.  W.  Co. 
v.  Buck,  supra.  Here,  as  there,  the  declarations  were  made 
while  the  injured  man  was  at  the  place  where  he  was  hurt, 
and  the  declarations  were  made  to  him  by  one  who  had 
taken  part  in  the  thing  done.  Here  there  is  even  a  clearer 
and  stronger  line  of  causal  connection  between  the  direct 
injury  and  the  declarations  of  the  agent,  or  servant,  than 
there  was  in  the  case  of  Louisville,  etc.,  B.  W.  Co.  v.  Buck. 

In  Stephenson  v  State,  supra,  it  was  said :  "  The  time  is 
not  always  so  essential ; "  and  so  we  say  here.  The  brief 
time  that  elapsed  after  the  engineer  stopped  his  engine  and 
reached  the  car  where  the  appellee  was  sitting  was  not  so 
essential  as  to  break  the  line  of  connection  that  binds  the 
acts  together.  We  are  strongly  inclined  to  the  opinion  that 
where  an  employe  is  injured  in  a  collision,  all  that  is  done 
toward  stopping  the  train  and  relieving  the  injured  employe 
fromadangerou8  position,  forms  part  of  one  occurrence, but 
without  authoritatively  affirming  this,  we  do  affirm  that, 
where  there  is  such  a  continuous  chain  of  acts  and  events 
as  there  was  in  this  case,  all  are  part  of  the  res  gestaz.  It  is 
true,  as  Mr.  Wharton  says,  that  "Immediateness  is  tested 
by  closeness,  not  of  time,  but  of  causal  relation."  1  Whart. 
Ev.  (3d  ed.),  section  262. 

This  conclusion  we  regard  as  involved  in  the  principle 
thus  stated  in  the  case  of  the  Louisville,  etc.,  B.  W.  Co.  v. 

Buck  : 

"It  is  not  always  easy  to  determine  when  declarations 
having  reference  to  an  act  or  transaction  should  be  received 
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as  part  of  the  res  gestce,  and  much  difficulty  has  heen  expe- 
rienced in  the  effort  to  formulate  general  rules  applicable 
to  the  subject.  This  much  may,  however,  be  safely  said, 
that  declarations  which  are  the  natural  emanations  or  out- 
growths of  the  act  or  occurrence  in  litigation,  although  not 
precisely  concurrent  in  point  of  time,  if  they  were  yet  vol- 
untarily and  spontaneously  made,  so  nearly  contempora- 
neous as  to  be  in  the  presence  of  the  transaction  which 
they  illustrate  and  explain,  and  where  made  under  such 
circumstances  as  necessarily  to  exclude  the  idea  of  design 
or  deliberation,  must,  upon  the  clearest  principles  of  jus- 
tice, be  admissible  as  part  of  the  act  or  transaction  itself." 

Our  conclusion  is  that  there  was  no  error  in  admitting 
declarations  of  the  engineer  that  did  not  refer  to  acts  done, 
or  matters  which  happened  prior  to  the  collision  which 
caused  injury  to  the  appellee. 

The  other  branch  of  the  general  question  of  the  compe- 
tency of  the  declarations  of  the  engineer,  that  resting  on 
the  motion  of  the  appellant  to  strike  out,  requires  only  very 
brief  mention.  The  motion  asked  the  court  to  strike  out 
the  statement  of  the  appellee  that  the  engineer  said:  "If 
that  man,  last  night,  would  have  fixed  that  cylinder-cock 
as  I  told  him,  you  would  never  have  been  hurt."  This 
declaration  related  to  the  past,  and  was  a  narrative  of 
what  had  been  done  at  an  entirely  different  time  and  place. 
It  was,  indeed,  a  combination  of  an  opinion  and  a  narrative 
of  things  that  had  passed,  for  it  was  a  statement  of  the  en- 
gineer's opinion  that  if,  on  the  night  before,  something  had 
been  done  which  he  had  then  directed,  the  collision  could 
not  have  taken  place.  It  is  too  well  settled  to  excuse  the 
reference  to  authorities  that  neither  narratives  of  past  oc- 
currences, nor  matter  of  opinion,  can  be  placed  before  a 
jury  by  proving  the  declarations  of  an  agent  or  servant. 
T\>r  the  error  in  overruling  the  motion  to  strike  out  the  ob- 
jectionable testimony,  the  judgment  must  be  reversed ;  and, 
although  many  other  questious  are  discussed  by  counsel, 
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we  do  not  deem  it  necessary  to  consider  or  decide  them,  as 
they  may  not  arise  oh  another  trial. 
Judgment  reversed. 

Filed  May  14,  1892. 

On  Petition  for  Rehearing. 

Olds,  J. — Counsel  for  the  appellee  have  filed  a  petition 
for  a  rehearing  in  this  cause,  and  by  a  learned  and  able  ar- 
gument insist  that  a  rehearing  should  be  granted.  The 
case  had  due  consideration,  and  the  questions  involved 
were  fully  considered  in  the  original  opinion,  and  we  deem 
it  necessary  to  consider  but  one  question  only  presented  by 
the  petition  for  rehearing.  It  is  contended  by  counsel  for 
appellee  that  the  question  decided  adversely  to  the  appel- 
lee, and  for  which  the  judgment  was  reversed,  was  not 
properly  presented  to  this  court  for  decision;  that  the 
competency  of  that  portion  of  the  testimony  of  the  plain- 
tiff as  a  witness,  stating  that  the  engineer,  Brumley,  told 
him  "  that  if  that  man  last  night  had  fixed  the  cylinder- 
cock,  as  I  told  him,  you  would  not  have  been  hurt,"  was 
only  raised  by  a  motion  to  strike  out;  that  such  state- 
ment was  made  in  answer  to  a  competent  question  which 
elicited  other  competent  testimony  in  connection  with  such 
incompetent  testimony. 

After  the  answer  was  given  by  the  witness  to  the  ques- 
tion, counsel  for  appellant  made  a  motion  to  strike  out  th# 
incompetent  part  of  the  answer,  stating  his  reasons,  and 
the  court  overruled  the  motion  and  appellant  excepted* 
The  reason  for  new  trial  relating  to  this  evidence  alleges 
"  that  the  court  erred  in  permitting  the  plaintiff,  while  tes- 
tifying as  a  witness  in  his  own  behalf,  to  testify  to  the  fol- 
lowing, to  wit :  That  after  the  accident  resulting  in  the 
injuries  complained  of,  and  after  plaintiff  had  received  said 
injuries,  he  (plaintiff)  asked  the  engineer,  Brumley,  kHow 
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this  happened '  (referring  to  the  accident),  and  that  said 
Brumley  told  plaintiff,  in  answer  to  said  inquiry,  that  he, 
Brumley ,  4  could  not  throw  the  reverse  lever  forward,'  and 
'  that  if  that  fellow  had  fixed  the  cylinder-cock,  as  I  told 
him  to,  this  thing  would  not  have  happened.' " 

And  there  was  no  reason  assigned  for  a  new  trial  based  on 
the  error  of  the  court  in  overruling  of  the  motion  to  strike 
out. 

It  appears  by  the  record  that  a  proper  motion  was  made 
to  strike  out  this  latter  statement  of  the  witness,  which 
was,  in  the  original  opinion,  held  to  be  erroneous,  and  an 
exception  to  the  ruling  was  reserved.  It  would  seem  that, 
as  a  matter  of  fact,  the  trial  court's  attention  was  called 
directly  to  the  question  which  was  passed  upon  and  decided 
by  this  court.  A  motion  for  new  trial  was  made,  in  which 
one  of  the  reasons  assigned  was  error  in  admitting  this 
statement,  together  with  the  statement  that  the  engineer 
said  he  could  not  throw  the  reverse  lever  forward.  On 
appeal  in  this  court,  the  question  as  to  whether  or  not  these 
particular  statements  were  both,  or  either  of  them,  compe- 
tent, was  discussed  by  counsel,  and  the  question  as  to 
whether  the  latter  statement  of  the  witness  was  competent 
or  not  was  treated  as  being  properly  presented  by  the 
record.  It  would  seem  quite  evident  from  the  fact  that  a 
separate  motion  to  strike  out  the  particular  part  of  the 
statement  of  the  witness  which  Was  held  by"  this  court  to  be 
incompetent,  and  from  the  motion  for  new  trial,  and  the 
discussion  in  this  court  by  brief  and  orally,  that  the  ques- 
tion was  treated  as  in  the  record,  and  the  trial  court  passed 
upon  the  question  reviewed  by  this  court  in  passing  upon 
the  motion  for  a  new  trial ;  and  if  the  question  is  not  prop- 
erly before  this  court,  it  is  on  account  of  a  technical  defect 
in  the  form  of  the  motion  for  new  trial. 

It  is  not  the  practice  and  it  is  not  incumbent  on  a  party 
in  a  motion  for  new  trial  to  set  out  in  detail  a  verbatim 
Vol.  133.— 17. 
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copy  of  the  evidence  admitted  over  objection,  or  offered 
and  refused,  or  a  verbatim  statement  of  the  objections 
made  to  its  introduction.  It  is  sufficient  if  the  evidence 
be  referred  to  with  such  certainty  as  to  call  the  attention 
of  the  court  to  it  and  to  the  ruling  in  relation  thereto,  so 
that  the  judge  could  not  mistake  the  matter  and  the  ruling 
alluded  to  and  complained  of  by  the  party  filing  the  mo- 
tion. Clark  v.  Bond,  29  Ind.  555 ;  Ball  v.  Balfe,  41  Ind. 
221 ;  Meyer  v.  Bohlfing,  44  Ind.  238. 

The  motion  for  new  trial  bases  the  error  in  permitting 
the  plaintiff,  while  testifying  as  a  witness,  to  testify  to  the 
statements.  This  is  in  a  certain  sense  true ;  the  error  was 
in  permitting  the  witness  to  testify  to  the  erroneous  state- 
ment, but  being  coupled,  as  it  was,  in  an  answer  to  a  proper 
question,  with  a  statement  that  was  competent,  the  proper 
way  to  save  the  error  in  allowing  it  tQ  go  to  the  jury  was 
by  a  motion  to  strike  out  the  objectionable  statement. 
The  motion  for  a  new  trial  does  not  point  out  the  particular 
erroneous  ruling  as  clearly  as  it  might,  and  possibly  not  as 
clear  as  it  should,  but  it  is  not  necessary  to  decide  as  to  the 
technical  sufficiency  of  the  motion,  for  under  the  rules  of 
this  court  the  question  was  properly  decided. 

Rule  26  of  this  court  provides,  among  other  things,  that, 
"  If  a  statement  of  fact  is  made  by  counsel  and  not  ques- 
tioned or  explained  by  opposing  counsel,  it  will  be  deemed 
by  the  court  to  Be  accurate."  Counsel  for  the  appellant,  in 
his  original  brief  in  this  case,  after  discussing  the  admissi- 
bility of  all  the  statements  of  the  witness  in  answer  to  the 
questions,  continued  by  making  the  following  statement  in 
relation  to  this  particular  question : 

"  We  submit  there  was  error  in  refusing  to  strike  out  the 
last  sentence  of  Stein's  evidence  of  Brumley's  statement. 
It  was  specifically  referred  to  in  the  motion  for  a  new  trial, 
and  is  shown  on  page  76,  lines  9  to  11.  He  said,  *  If  that 
man  last  night  would  have  fixed  that  cylinder-cock,  as  I 
told  him,  you  would  not  have  been  hurt.' " 
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This  statement  was  not  questioned  or  explained  by  coun- 
sel for  the  appellee,  but,  on  the  contrary,  counsel  for  appel- 
lee said  in  his  brief: 

"  It  follows,  it  seems  to  us,  from  the  weight  of  authority 
and  upon  principle,  that  the  court  below  was  right  in  ad- 
mitting Brumley's  statement  as  evidence,  without  invoking 
its  discretionary  power  over  the  matter. 

"And  the  whole  of  Brumley's  statement,  including  the 
last  sentence, '  If  that  man  last  night  would  have  fixed  that 
cylinder-cock,  a^b  I  told  him,  you  would  never  have  been 
hurt/  was  competent  evidence.  Two  objections  were  made 
to  this  sentence : 

"First.  That  it  was  uttered  in  the  absence  of  any  agent 
of  the  defendant, c  and  the  testimony  thereof  is  hearsay/ 

"Second.  Not  a  part  of  the  res  gestce,  because  made 
wholly  after  the  accident  and  injury  complained  of. 

"  We  have  shown  that  it  was  a  part  of  the  res  yeMce,  and, 
therefore,  that  it  was  uttered  in  the  absence  of  defendant's 
agent  is  a  worthless  objection.  We  need  say  nothing  more 
on  the  question  of  res  gestce.    Was  it  hearsay  ?  " 

We  proceeded  to  discuss  the  question.     After  a  question 
has  been  treated  in  this  manner  by  counsel,  and  considered 
and  decided  by  the  court,  we  can  not  permit  parties  to 
come  into  court  on  a  petition  for  rehearing  and  successfully 
urge  as  a  grounds  for  the  preventing  of  a  rehearing  that 
the  reason  assigned  in  the  motion  for  new  trial  is  too  in- 
formal and  fails  to  point  out  with  sufficient  certainty  the 
particular  ruling  which  was  erroneous.     Such  a  practice 
would  tend  to  endless  confusion  and  uncertainty,  and  we 
can  see  no  reason  why  there  should  be  a  departure  from 
the  general  rule  in  this  base.     There  is  nothing  in  the 
record  or  brief  of  counsel  for  appellant  to  excuse  counsel 
for  appellee  from  an  examination  of  the  record  and  con- 
troverting the  fact  as  to  whether  the  question  decided  was 
properly  presented.     The  rule,  even  in  cases  where  new 
trials  are  presented,  is  that  it  is  too  late,  after  a  new  trial 
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has  been  granted,  to  object  that  the  motion  was  not  sea- 
sonably made.     Kloster  v.  Elliott,  123  Ind.  176. 

Parties  must  be  diligent  and  make  their  objection  at  a 
seasonable  time.  And  after  they  have  joined  in  a  discus- 
sion and  obtained  a  decision,  they  can  not  be  heard  to  say 
that  the  question  was  not  properly  raised. 

The  petition  for  a  rehearing  is  overruled. 

Filed  December  17,  1892. 


No.  16,056. 

i38  aw  Crow  bt  al.  v.  Carver,  Guardian,  etc. 

148   353  7  7 

160    414 

—     ^  Practice. — Affirmative  Answer. — Sustaining  Demurrer  to. — When  Harmless 

158  5411  Error. — General  Denial — Where  a  defendant  answers  by  general  denial, 

and,  also,  by  an  affirmative  paragraph,  and  all  matters  set  up  in  the  af- 
firmative paragraph  can  be  proven  under  the  general  denial,  the  defend- 
ant can  suffer  no  injury  if  a  demurrer  be  sustained  to  such  paragraph, 
and  it  will  not  be  a  cause  for  a  reversal. 

Pleading. — Answer  by  way  of  Confession  and  Avoidance. — Office  of. — Gross 
Complaint. — The  office  of  an  answer  by  way  of  confession  and  avoidance, 
is  to  set  up  matters  which  constitute  a  defense  to  the  cause  stated  in  the 
complaint.     A  pleading  can  not  be  both  an  answer  and  a  cross  complaint. 

Fraudulent  Conveyance. — Action  to  Set  Aside. — Insolvency  an  Essential 
Element. — In  an  action  to  set  aside  a  fraudulent  conveyance,  it  most  be 
made  to  appear  that  the  grantor  was  insolvent  at  the  time  of  the  convey- 
ance., or  the  suit  must  fail. 

Verdict. — Construction  of. — Rule  for. — Verdicts  are  to  receive  a  reasonable 

intendment  and  construction,  and  should  not  be  avoided  unless  from 
necessity. 

From  the  Montgomery  Circuit  Court. 

M.  W.  Bruner,  for  appellants. 

M.  A.  Moore,  G.  C.  Moon;  S.  C.  Kennedy,  and  P.  S.  Ken- 
nedy,  for  appellee. 
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Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  Albert  E.  Crow  and  Laura  K.  Crow,  hus- 
band and  wife,  to  set  aside  a  fraudulent  conveyance. 

The  complaint  alleges,  among  other  things,  that  the  ap- 
pellee recovered  a  judgment  against  the  appellant,  Albert 

E.  Crow,  in  the  Marion  Superior  Court,  on  the day  of 

March,  1890,  for  the  sum  of  $725.24 ;  that  after  the  com- 
mencement of  the  suit  in  which  the  judgment  was  recov- 
ered, the  said  Albert,  by  warranty  deed,  without  any 
valuable  consideration,  voluntarily  conveyed  to  the  said 
Laura  K.  Crow  the  land  described  in  the  complaint ;  that 
such  conveyance  was  made  with  the  fraudulent  intent  to 
cheat,  hinder,  delay,  and  defraud  the  creditors  of  the  said 
Albert,  and  especially  the  appellee;  that  the  appellant, 
Laura  K.  Crow,  did  not,  nor  did  any  one  for  her,  pay  any 
valuable  consideration  for  such  conveyance ;  and  that  she 
knew  at  the  time  such  conveyance  was  made  that  it  was 
made  by  the  said  Albert  E.  Crow  for  the  purpose  of  cheat- 
ing and  defrauding  his  creditors ;  that,  after  the  execution 
of  the  conveyance,  Albert  E.  Crow  had  not  sufficient  prop- 
erty left  to  pay  his  debt,  nor  has  he  now  property  sufficient 
for  that  purpose. 

The  appellant,  Laura  K.  Crow,  answered  in  two  para- 
graphs, the  first  being  a  general  denial.     The  court  bus-  % 
tained  a  demurrer  to  the  second  paragraph  of  her  answer, 
and  she  excepted. 

The  cause  was  tried  by  the  court,  which,  upon  request, 
made  a  special  finding  of  the  facts  proven,  and  stated  its 
conclusions  of  law  thereon. 

The  appellants  assign  as  error  that  the  court  erred  in 
sustaining  a  demurrer  to  the  second  paragraph  of  the  an- 
swer of  Laura  K.  Crow ;  and,  also,  that  it  erred  in  its  con- 
clusions of  law  upon  the  facts  found. 

It  is  conceded  by  the  appellants  that  all  the  matters  set 
up  in  the  second  paragraph  of  the  separate  answer  of  Laura 
K.  Crow  were  admissible  in  evidence  under  the  general  de- 
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nial.  In  such  case  there  can  be  no  available  error  in  sus- 
taining a  demurrer,  for  the  reason  that  the  party  against 
whom  the  ruling  is  made,  has  sustained  no  injury.  Wede- 
kind  v.  Parsons,  64  Ind.  290. 

Affirmative  relief  is  generally  had  upon  a  cross  complaint, 
and  not  upon  answer ;  the  office  ot  an  answer,  by  way  of 
confession  and  avoidance,  being  to  set  up  matter  which  con- 
stitutes a  defense  to  the  cause  of  action  stated  in  the  com- 
plaint. 

A  pleading  can  not  constitute  both  an  answer  and  a  cross 
complaint.  Washburn  v.  Roberts,  72  Ind.  213 ;  Conger  v. 
Miller,  104  Ind.  592. 

There  was  no  available  error  in  sustaining  the  demurrer 
of  the  appellee  to  the  second  paragraph  of  the  separate 
answer  of  the  appellant,  Laura  K.  Crow.  It  appears  from 
the  special  finding  of  facts  in  the  case,  that  the  appellants 
are  now,  and  were  at  the  date  of  the  conveyance  in  ques- 
tion, husband  and  wife. 

On  the  3d  day  of  March,  1890,  the  appellant,  Albert  E. 
Crow,  conveyed  to  his  co-appellant,  Laura  K.  Crow,  the 
land  described  in  the  complaint,  for  the  purpose  of  cheat- 
ing, hindering  and  delaying  his  creditors,  of  which  fraud- 
ulent intent  Laura  K.  had  knowledge,  and  she  accepted  the 
conveyance  for  the  purpose  of  aiding  him  in  his  fraudulent 
/  design.  At  the  date  of  the  conveyance  Albert  had  no 
other  property  except  a  tract  of  land  in  Putnam  county,  of 
the  value  of  $5,633.60.  This  land  was  incumbered  by  se- 
nior liens  in  a  sum  greater  than  two-thirds  of  its  value. 
The  court  further  finds  that  the  conveyance  did  operate  at 
the  time  it  was  made,  and  still  operated  at  the  time  of  trial, 
to  cheat,  hinder,  delay  and  defraud  the  creditors  of  Albert 
E.  Crow. 

The  insolvency  of  Albert  E.  Crow,  at  the  time  of  the 
conveyance,  sufficiently  appears.  The  appellee  could  not 
have  sold  more  than  two-thirds  of  the  Putnam  county  land ; 
and,  as  that  was  covered  by  senior  liens  to  an  amount  in 
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excess  of  its  value,  nothing  could  have  been  realized  by 
offering  it  for  sale.  Upon  a  sale  of  that  land  by  the  sheriff, 
the  title  to  one-third  of  it  would  have  vested  in  the  appel- 
lant, Laura  K.  Crow.  Section  2508,  R.  S.  1881 ;  Main  v. 
Ginthert,  92  Ind.  180 ;  Leary  v.  Shaffer,  79  Ind.  567. 

It  is  also  earnestly  contended  by  the  appellants  that  it 
does  not  appear  by  the  special  finding,  that  Albert  E. 
Crow  was  insolvent  at  the  date  of  the  commencement  of 
this  suit.  This  fact  must  appear,  otherwise  there  would  be 
no  necessity  for  setting  aside  the  conveyance.  Taylor  v. 
Johnson,  113  Ind  164 ;  Cox  v.  Hunter,  79  Ind.  590. 

If  he  was  not  insolvent,  and  had  ample  property  with 
which  to  pay  his  debts,  the  conveyance  could  not  operate 
as  a  fraud  upon  his  creditors.  It  becomes  necessary,  there- 
fore, to  construe  the  special  finding  now  under  considera- 
tion, and,  in  doing  so,  we  must  keep  in  mind  the  rule  that 
verdicts  are  to  receive  a  reasonable  intendment  and  con- 
struction, and  are  not  to  be  avoided  unless  from  necessity. 
Daniels  v.  McQinnis,  97  Ind.  549 ;  Jones  v.  Julian,  12  Ind. 
274. 

The  finding  is,  as  we  have  seen,  that  the  conveyance  in 
question,  at  the  time  it  was  made,  and  at  the  time  of  trial, 
operated  to  defraud  the  creditors  of  Albert  E.  Crow.  -This 
could  not  be  true  if  he  was  solvent.  As  we  construe  the 
finding,  it  shows  that  Albert  E.  Crow's  financial  condition 
remained  the  same  from  the  date  of  the  conveyance  to  the 
date  of  the  trial.  Of  course  that  embraces  the  date  of  the 
commencement  of  the  suit. 

In  our  opinion  the  court  did  not  err  in  its  conclusions  of 
law  upon  the  facts  stated  in  the  special  findings. 

Judgment  affirmed. 

Filed  November  16,  1892;  petition  for  a  rehearing  overruled  December 
30,  1892. 
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No.  16,764. 

Rauh,  Administrator,  v.  Weis  et  al. 

Appeal. — Transfer  of  to  Appellate  Court.  —  Cause  for. — Decedents  Estate. — 
Claim. — Recovery  of  Personal  Property. — Jurisdiction. — Where  an  appeal 
was  taken  from  an  order  and  judgment  of  the  Circuit  Court  directing  the 
plaintiff  to  dismiss  the  suit  at  his  own  cost,  to  turn  over  two  promissory 
notes  in  his  hands  to  the  appellees,  as  part  of  their  distributive  share  of 
the  estate,  and  to  file  within  ten  days  his  final  report  as  such' administra- 
tor, an  appeal  was  taken  to  this  court;  appellees  filed  a  motion  to  trans- 
fer the  case  to  the  Appellate  Court. 

Held,  that  the  case  does  not  fall  within  any  of  the  provisions  of  the  statute 
giving  jurisdiction  to  the  Appellate  Court;  that  claims  referred  to  in 
the  jurisdictional  act  are  such  as  are  required  to  be  filed  against  the  de- 
cedent's estate,  and  to  be  entered  upon  the  allowance  docket  and  trans- 
ferred to  the  issue  docket  for  trial. 

Held,  also,  that  actions  for  the  recovery  of  specific  personal  property,  as 
mentioned  in  the  jurisdictional  act,  has  reference  to  actions  of  replevin. 

From  the  Marion  Circuit  Court. 

W.F.A.Bernhamer,lf1.J.  Van  Vorhis and  W.  W.Spencer, 

for  appellant. 
» 
A.  C.  Ayres  and  A.  Q.  Jones,  for  appellees. 

Miller,  C.  J. — The  appellees  have  filed  and  submitted  a 
motion  for  the  transfer  of  this  case  to  the  Appellate  Court. 

The  appeal  is  from  an  order  and  judgment  of  the  Cir- 
cuit Court  directing  the  appellant  to  dismiss,  at  his  own 
costs,  an  action  instituted  by  him  in  the  Marion  Superior 
Court  for  the  foreclosure  of  a  mortgage ;  to  turn  over  two 
promissory  notes  in  his  hands  to  the  appellees,  as  part  of 
their  distributive  shares  of  the  estate;  and  to  file,  within 
ten  days,  his  final  report  as  such  administrator. 

In  our  opinion  this  case  does  not  fall  within  any  of  the 
provisions  of  the  statute  giving  the  Appellate  Court  juris- 
diction of  this  appeal. 

That  court  is  given  jurisdiction  "in  all. cases  of  appeals 
from  orders  allowing  or  disallowing  claims  against  dece- 
dents' estates."     Acts  of  1891,  p.  39,  section  1. 


\ 
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The  claims  allowed  or  disallowed,  referred  to  in  this  act, 
are,  we  think,  such  claims  as  are  required  to  be  filed  against 
decedents'  estates  and  entered  upon  the  allowance  docket, 
and  transferred  to  the  issue  docket  for  trial  (Elliott's  Supp. 
sections  385  to  389),  and  does  not  embrace  general  pro- 
bate matters.     Ex  parte  Sweeney,  Clerk,  126  Ind.  583  (592). 

This  action  was  not  one  brought  for  "  the  recovery  of 
specific  personal  property "  as  mentioned  in  the  act  under 
consideration.  That  evidently  refers  to  actions  of  replevin 
for  the  direct  and  immediate  recovery  of  the  possession  of 
personal  property.  This  action  only  seeks,  as  part  of  the 
relief  sought,  to  affect  the  disposition  of  the  promissory 
notes,  by  controlling  the  action  and  conduct  of  the  admin- 
istrator in  the  discharge  of  the  duties  of  his  trust.  Ex 
parte  Sweeney,  supra. 

Motion  to  transfer  overruled. 

Filed  December  21,  1892. 


133    2«* 
137      12 

No.  16,014.  J5Jgf 

The  Louisville,  Evansville  &   St.  Louis   Consolidated 
Railroad  Company  et  al.  v.  Utz,  Administrator. 

Pleading. — Complaint. — Sufficiency  of. — Railroad. — Damages. — Knowledge  of 
Defect. — Where  a  complaint  for  damages  by  the  administrator  of  a  de- 
ceased brakeman  did  not  allege  that  the  company,  in  whose  service  he 
met  death,  had  knowledge  of  or  had  the  means  of  knowing  of  the  defect 
which  caused  his  death,  the  complaint,  notwithstanding  such  omission, 
was  sufficient. 

Railroad. — Employe. —  Violation  of  Company's  Rule. — Negligence. — Injury. — 
Where  a  railroad  company  has  a  rule  requiring  of  its  employes  to  fre- 
quently examine  the  brakes,  couplings  and  running  gear  of  cars  in  their 
train  and  know  that  they  are  in  good  order,  a  failure  to  comply  with  such 
rule,  if  known  to  the  employes,  will  constitute  negligence  on  their  part. 

Samb. — Consolidation. — Substitution  of  in  Suit  for  Company  Consolidated. — 
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Rights  of  Substituted  Defendant. — Where  an  action  is  commenced  against  a 
railroad  company,  and  pending  the  suit  such  company  consolidates  with 
other  companies,  and  the  consolidated  company  is  substituted  as  defend- 
ant, the  substituted  defendant  has  the  right  to  treat  the  pleadings  filed 
by  the  original  defendant  as  its  own,  and  to  avail  itself  of  the  rulings 
made,  and  exceptions  reserved  by  the  original  defendant  prior  to  the 
substitution. 

Employer  and  Employe. — Employer1*  Duty  to  Furnish  Safe  Appliances. — 
Charged  with  Knowledge  of  Deterioration. — Railroad. — Damages. — It  is  the 
duty  of  the  master  to  furnish  reasonably  safe  appliances  for  the  use  of 
his  employes,  and  he  is  charged  with  knowledge  of  the  tendency  of  such 
appliances  to  deteriorate  and  wear  out,  and  his  duty  to  keep  constant 
supervision  over  them,  and  to  use  ordinary  care  to  maintain  them  in  a 
safe  condition,  is  a  continuing  one. 

Same. — Employe. — Rules  and  Customs  of  Company. — Compliance  with. — When 
a  servant,  as  a  railroad  employe,  conducts  himself  in  accordance  with 
the  rules  and  customs  of  his  occupation  as  required  by  his  employer,  the 
mere  fact  that  he  attempts  a  hazardous  act  will  not  make  him  guilty  of 
negligence. 

Instruction  to  Jury. — On  an  Assumed  Fact  in  Issue. — When  Not  Error. — 
Where  the  fact  of  employment  is  in  issue,  but  such  fact  is  admitted  by 
the  opposite  party  and  testified  to  by  a  large  number  of  witnesses  on  both 
sides,  it  is  not  error  for  the  court  to  instruct  the  jury  that  the  decedent 
was,  when  killed,  in  the  employ  of  the  defendant  as  a  brakeman. 

From  the  Floyd  Circuit  Court. 

A.  Dowling,  for  appellants. 

M.  W.  Funk,  C.  L.  Jewett  and  H.  E.  Jewett,  for  appellee. 

McBride,  J. — The  appellee,  as  administrator  of  the 
estate  of  William  F.  Wood,  deceased,  sued  to  recover  dam- 
ages for  the  death  of  his  intestate,  who  was  killed  while 
serving  the  appellant  as  a  brakeman.  This  appeal  is  from 
a  judgment  awarding  him  damages.  Three  questions  only 
are  discussed,  viz. :  The  sufficiency  of  the  complaint,  the 
sufficiency  of  the  evidence,  and  the  correctness  of  an  in- 
struction given. 

So  much  of  the  complaint  as  is  necessary  to  present  the 
question  argued  is  as  follows :  "  On  the  15th  day  of  June, 
1888,  the  said  William  P.  Woods  was  engaged  as  such 
brakeman  upon  a  moving  freight  train  of  defendant,  run- 
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ning  upon  said  line  of  railroad,  near  the  station  named 
Mentor,  and  while  attempting  to  pass  from  the  top  of  one 
car  to  another  in  the  performance  of  his  duty*  the  iron 
pin  in  the  coupling  of  said  cars  suddenly  broke  and  the 
coupling  parted,  and  said  cars  suddenly  separated,  by  rea- 
son of  which  said  William  P.  Woods  was  precipitated  with 
great  violence  from  the  top  of  said  train  to  the  track  be- 
low, between  the  separated  parts  of  said  train,  and  was,  by 
the  rear  part  of  said  train,  run  over,  wounded,  crushed  and 
killed. 

"  The  plaintiff  avers  that  the  iron  coupling-pin,  which 
broke  as  aforesaid,  was  so  worn  by  long  use,  and  so  weak, 
rusted  and  cracked  as  to  be  insecure  and  unsafe  to  use  as  a 
coupling-pin,  and  that  the  breaking  and  separation  of  the 
cars  aforesaid,  and  the  injury  and  death  of  said  William 
P.  Woods,  were  caused  solely  by  the  fault  and  negligence 
of  the  defendant  in  not  providing  a  safe  and  suitable 
coupling -pin  for  the  coupling  of  said  cars;  that  said 
William  P.  Woods  had  no  knowledge  or  notice  of  the  un- 
safe or  dangerous  condition  of  the  said  coupling-pin,  nor 
was  the  injury  or  death  of  said  William  P.  Woods  caused 
by  any  fault  or  negligence  on  his  part,  but  solely  by  the 
negligence  of  the  defendants  as  aforesaid." 

The  specific  objection  urged  against  the  complaint  is 
that  "  it  fails  to  allege  that  the  company  knew,  or  had  the 
means  or  opportunity  of  knowing,  that  the  coupling-pin 
was  defective." 

The  appellee  contends  that  the  question  is  not  properly 
in  the  record,  and  that,  even  conceding  that  the  complaint 
is  defective,  the  appellant  is  not  entitled  to  avail  itself  of 
any  error  that  may  have  been  committed  by  the  trial  court 
in  overruling  a  demurrer  to  it.  The  suit  was  originally 
commenced  against  the  Louisville,  Evansville  &  St.  Louis 
Railroad  Company.  That  company  appeared,  demurred 
to  the  complaint,  and  the  demurrer  was  overruled.  The 
then  defendant  reserved  an  exception  to  this  ruling.     Sub- 
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sequently  it  was  properly  shown  to  the  court  that  that  com- 
pany, with  certain  other  corporations,  had  been  consolidated 
under  the  name  of  the  Louisville,  Evansville  &  St.  Louis 
Consolidated  Railroad  Company,  and  the  consolidated 
company  was  thereupon  substituted  as  defendant.  The 
appellee  contends  that  the  substituted  defendant  could  not 
avail  itself  of  any  error  that  may  have  been  committed  in 
ruling  on  this  demurrer.  That  if  it  wished  to  test  the  suf- 
ficiency of  the  complaint  it  should,  after  its  substitution, 
have  filed  a  demurrer,  obtained  a  new  ruling  and  reserved 
an  exception. 

By  the  act  of  consolidation,  the  several  companies  ceased 
to  exist  as  separate  entities.  Their  rights  and  franchises 
were  merged  in  the  new  corporation,  which  thus  succeeded 
to  their  several  rights  and  liabilities.  The  consolidated 
company  was  rightfully  substituted  as  the  defendant,  be- 
cause it  thus  stood  as  the  only  representative  of  the  former 
defendant,  and  was,  in  legal  contemplation,  itself  that  de- 
fendant, as  it  was  also  each  of  the  other  corporations 
uniting  to  form  it.  Indianapolis,  etc.,  R.  R.  Co.  v.  Jones, 
29  Ind.  465 ;  Paine  v.  Lake  Erie,  etc.,  R.  R.  Co.,  31  Ind. 
283 ;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Hendricks,  41  Ind.  48-59 ; 
Cashman  v.  Brownlee,  128  Ind.  266;  Louisville,  etc.,  R.  R. 
Co.  v.  Summers,  30  N.  E.  Rep.  873. 

It  had  the  right  to  treat  pleadings  filed  by  the  original 
defendant  as  its  own,  and  to  avail  itself  of  all  rulings 
made  and  of  all  exceptions  reserved  by  such  original  de- 
fendant prior  to  the  substitution,  as  fully  as  the  original 
defendant  might  have  done  if  there  had  been  no  substitu- 
tion. 

The  objection  to  the  complaint,  however,  is  without  suf- 
ficient foundation.  Judged  by4the  precedents  in  this  State, 
its  averments  are  sufficient. 

The  duty  of  the  master  to  furnish  reasonably  safe  appli- 
ances for  use  by  his  employes  has  been  so  often  affirmed 
that  no  citation  of  authorities  is  necessary.     Not  only  is  it 
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his  duty  to  furnish  appliances  reasonably  safe  for  their  use, 
but  he  is  charged  with  knowledge  of  the  tendency  of  such 
appliances  to  deteriorate  with  time  and  to  wear  out  with 
use.  His  duty  is  a  continuing  one,  and  requires  him  to 
keep  constant  supervision  over  such  appliances  and  to  ex- 
ercise at  least  ordinary  care  to  maintain  them  in  such  con- 
dition as  will  make  their  use  safe.  Neglect  of  this  duty, 
whereby  appliances  become  unsafe,  is  actionable,  and  the 
derelict  master  must  respond  in  damages  to  those  injured 
by  reason  thereof,  who  are  themselves  without  fault. 

It  is  the  master's  duty  to  know  the  condition  of  appli- 
ances furnished  to  and  used  by  his  employes,  if  such 
knowledge  can  be  acquired  by  the  exercise  of  ordinary 
care  on  his  part,  and  it  is  sufficient  in  a  complaint  to  re- 
cover for  an  alleged  neglect  of  this  duty  by  the  master  to 
charge  that  he  had  negligently  furnished  the  defective  apJ 
pliance  in  question,  or  that  he  negligently  failed  to  furnish 
safe  and  suitable  appliances,  etc. 

In  the  recent  case  of  the  Ohio,  etc.,  It.  W.  Co.  v.  Pearcy, 
128  Ind.  197,  as  well  as  in  several  cases  there  cited  and  re- 
viewed, this  is  affirmed  as  a  rule  of  pleading  in  such  cases. 
In  the  case  last  above  cited,  the  precise  question  was  in- 
volved, and  it  was  there  decided  (page  205)  that  the  af- 
firmative averment  that  the  employer  actually  knew  of  the 
defective  and  dangerous  condition  of  the  appliance  was  not 
necessary. 

It  is  insisted  that  the  evidence  shows  contributory  negli- 
gence on  the  part  of  the  decedent,  and  is  for  that  reason 
insufficient  to  sustain  the  verdict. 

Certain  rules  for  the  government  of  the  employes  of  the 
appellant  were  put  in  evidence,  providing,  among  other 
things,  that  "  Conductors  and  brakemen  must  examine  the 
brakes  and  couplings  and  running  gear  of  cars  in  their 
train  frequently,  and  know  that  they  are  in  good  order." 
It  was  also  shown  by  the  evidence  that  the  decedent  was 
an  experienced  railroad  man.     Counsel  argue  that  this  rule 
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made  of  each  brakeman  an  inspector  of  the  appliances 
named,  and  that  if  he  performed  his  duty  in  this  respect, 
he  could  not  fail  to  discover  a  defect  of  the  character  of 
that  which  it  is  alleged  caused  the  injury ;  that  if  he  failed 
to  discover  it,  it  was  because  of  his  own  negligence  in  fail- 
ing to  discharge  the  duty  thus  imposed. 

It  is  not  necessary  for  us  to  consider  the  effect  of  this 
rule,  if  known  to  the  employe.  It  is  enough  to  say  that 
the  evidence  failed  to  show  that  the  decedent  knew  of  the 
existence  of  the  rule.  The  rules  and  regulations  of  the 
employer  must  be  known  to  the  employe,  before  they  will 
bind  him.  Am.  and  Eng.  Encycl.  of  Law,  ,vol.  14,  page 
908 ;  Covey  v.  Hannibal,  etc.,  B.  B.  Co.,  27  Mo.  App.  Rep. 
170;  Atchison,  etc.,  B.  B.  Co.  v.  Plunkett,  25  Kan.  188; 
2  Am.  and  Eng.  R.  R.  Cas.  127. 

It  is  also  insisted  that  the  evidence  showed  negligence 
on  the  part  of  the  decedent,  because  it  appeared  that  he 
was  walking  on  the  top  of  the  train  when  he  lost  his  life ; 
and  it  is  also  shown  that  the  train  was  running  at  a  high 
rate  of  speed  at  the  time.  The  evidence  showed  that  his 
duties  as  a  brakeman,  as  prescribed  by  the  rules  and  usages 
of  his  employer,  the  appellant,  required  him  to  spend  a  por- 
tion of  his  time  on  the  top  of  the  train.  The  evidence  also 
tended  to  show  that  when  killed  he  was  in  the  act  of  car- 
rying an  order  from  the  rear  end  of  the  train  to  the  engi- 
neer, in  obedience  to  the  direction  of  the  conductor,  or  that 
he  had  just  discharged  that  duty.  This  being  true,  he  was 
rightfully  on  the  top  of  the  train  at  the  time. 

The  appellant  insists  that  the  court  erred  in  assuming, 
in  its  instruction  to  the  jury,  that  the  decedent  was,  when 
killed,  in  the  employ  of  the  appellant  as  a  brakeman.  This 
was  not  error.  While  it  is  true  that  the  fact  of  such  em- 
ployment was  put  in  issue,  with  other  material  facts,  by  the 
pleadings,  there  was  no  actual  controversy  over  it.  The 
appellant,  in  answering  interrogations  filed  by  the  appellee 
with  the  pleadings,  admitted  it,  while  the  fact  was  also  tes- 
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tined  to  by  a  large  number  of  witnesses  on  both  sides,  and 
was  nowhere  contradicted  by  the  evidence.     The  court  was 
folly  justified  in  assuming  the  existence  of  this  fact.     We 
find  no  error  in  the  record. 
Judgment  affirmed. 

Filed  December  22,  1892. 
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Mortgage. — Withholding  from  Record. — Agreement  to  Keep  Secret. — Effect  of 
on  Mortgage.  — Assignment  of  Mortgaged  Premises  for  Benefit  of  Creditors. —  164  89 
Bight  of  Mortgagee. — Foreclosure  of  Mortgage. — Assignee's  Answer. — Ncces-  ||jg  &M 
sary  Allegations. — Subsequent  Creditors.  —  Fraud.  —  In  an  action  brought  m__ 
by  A.  against  B.,  a  certain  corporation,  and  B.'s  assignee,  to  foreclose  }^q  jj^ 
a  mortgage,  and  to  have  a  receiver  of  the  mortgaged  premises  ap- 
pointed without  notice,  the  defendant  assignee  answered,  in  substance, 
that  said  mortgage  was  made  to  secure  a  pre-existing  debt ;  that  it  was 
agreed  between  the  mortgagor  and  mortgagee  that  said  mortgage  should 
not  be  recorded  or  made  public,  in  order  that  the  credit  of  the  mort- 
gagor might  be  sustained,  and  that  said  mortgagor  might  be  able  to  re- 
fund its  then  existing  indebtedness,  and  make  purchases  on  credit; 
and  that  in  pursuance  of  said  agreement  and  understanding,  A.  did  re- 
frain from  recording  said  mortgage,  and  did  withhold  it  from  the  public 
until  after  H.  had  made  an  assignment  for  the  benefit  of  its  creditors ; 
that  in  the  meantime,  because  of  said  mortgage  being  withheld  from  the 
public,  B.  had  made  purchases  upon  credit  to  which  it  was  not  entitled, 
and  which  were  made  possible  only  by  such  secret  holding  of  said  mort- 
gage, and,  for  these  reasons,  has  no  priority  over  other  creditors  of  the 
defendant  corporation,  who  have  been  induced  to  give  it  credit  solely  by 
the  said  conduct  of  A.  and  B.,  and  asking  that  the  receiver  appointed 
without  notice  be  discharged,  the  assignee  averring  that  he  had  taken 
and  would  take  all  necessary  steps  to  protect  the  rights  of  creditors.  To 
each  paragraph  of  the  answer  a  separate  demurrer  was  addressed  and 
sustained,  and  proper  exceptions  were  reserved  to  such  ruling,  and  the 
defendant  elected  to  abide  by  his  answers,  and  prosecuted  this  appeal. 
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Held,  that  if  there  is  any  creditor  of  the  defendant  corporation,  who,  if  the 
assignment  had  not  been  made,  would  have  had  a  standing  in  court  to 
question  such  incumbrance  or  conveyance,  such  assignee  may,  as  the 
representative  of  that  creditor,  assail  such  conveyance,  and  that  the  dis- 
tribution of  the  proceeds  is  a  matter  between  the  assignee  and  the  cred- 
itors he  represents,  to  be  determined  by  the  court 

Held,  also,  that  creditors  who  had  not  altered  their  condition  after  the  ex- 
ecution of  said  mortgage,  do  not  occupy  a  position  to  successfully  com- 
plain of  its  execution,  or  of  the  failure  of  A.  to  have  the  mortgage 
recorded  in  the  time  required  by  law. 

Held,  also,  that  in  the  absence  of  express  fraud,  the  mere  failure  of  A.  to 
record  said  mortgage  within  the  time  fixed  by  law,  will  not,  as  against 
the  creditors  of  the  mortgagor,  either  prior  or  subsequent,  render  it  in- 
valid. 

Held,  also,  that  in  an  action  brought  by  or  for  the  benefit  of  subsequent 
creditors  to  avoid  an  instrument  executed  to  defraud  subsequent  and  ex- 
isting creditors,  the  complaint  should  aver  that  the  instrument  was  made 
with  intent  to  defraud  such  creditors ;  for,  in  this  State,  fraud  is  a  ques- 
tion of  fact. 

Held,  also,  that  an  arrangement  for  the  withholding  of  a  mortgage  from 
record  is  not  of  itself  sufficient  to  justify  a  court  in  holding,  as  a  mat- 
ter of  law,  such  mortgage  fraudulent  and  void  as  to  creditors,  either  ex- 
isting or  subsequent;  but  such  fact,  as  a  badge  of  fraud,  is  competent  to 
be  considered  in  determining  whether  or  not  there  was,  in  fact,  a  fraud- 
ulent intent. 

From  the  La  Porte  Circuit  Court. 

H.  B.  Tuthill,  H.  A.  Schwager,  J.  S.  Duncan  and  C.  W. 
Smith,  for  appellant. 

J.  II.  Orr,  M.  Nye  and  J.  H.  Bradley,  for  appellee. 

Miller,  J. — The  appellee  brought  this  action  against  the 
Hopper  Lumber  and  Manufacturing  Company  and  William 
B.  Hutchinson,  its  assignee,  to  foreclose  a  mortgage  exe- 
cuted by  the  company  prior  to  its  assignment. 

In  addition  to  the  foreclosure,  the  complaint  charged  that 
there  was  situate  upon  the  mortgaged  premises  certain 
buildings  and  machinery  used  in  the  business  of  the  com- 
pany, which  one  James  S.  Hopper  had  advertised  for  sale 
under  a  pretended  chattel  mortgage  held  by  the  Sutton 
Manufacturing  Company  of  Detroit,  Michigan;  that  the 
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assignee  of  the  Hopper  Lumber  and  Manufacturing  Com- 
pany permitted  said  Hopper  to  take  possession  of  the  prop- 
erty, and  will  allow  him  to  dispose  of  it;  that  the  mort- 
gaged property,  including  the  machinery,  is  of  less  value, 
by  six  thousand  dollars,  than  the  amount  due  the  plaintiff; 
that  unless  a  receiver  is  appointed  without  notice,  the 
mortgaged  machinery,  or  part  of  it,  will  be  removed  and 
the  plaintiff's  security  will  be  materially  impaired. 

In  accordance  with  this  prayer,  a  receiver  was  appointed. 

No  question  is  made  as  to  the  regularity  of  the  proceed- 
ings in  making  the  appointment  of  the  receiver. 

This  suit  was  commenced,  and  the  receiver  appointed,  on 
the  11th  day  of  August,  1891,  in  vacation. 

On  the  10th  day  of  September  an  answer,  in  two  para- 
graphs, was  filed,  which  are  as  follows : 

"Paragraph  1.  The  defendant,  William  B.  Hutchinson, 
assignee  of  the  Hopper  Lumber  and  Manufacturing  Com- 
pany, for  a  partial  answer  to  so  much  of  the  complaint 
herein  as  prays  for  the  foreclosure  of  the  mortgage  in  the 
complaint  mentioned  and  described,  says  that  he  admits, 
that  on  the  6th  day  of  January,  1891,  the  defendant,  the 
Hopper  Lumber  and  Manufacturing  Company,  executed 
to  the  plaintiff  the  several  notes  and  the  mortgage  in  the 
complaint  mentioned  and  described,  and  therewith  exhib- 
ited. But  he  says  that  the  plaintiff  is  not  entitled  to  the 
decree  of  this  court  for  the  foreclosure  of  said  mortgage, 
and  ordering  the  sale  of  said  real  estate  to  pay  the  notes 
aforesaid,  for  the  reasons  following,  that  is  to  say :  that  said 
notes  were  executed  to  secure  a  pre-existing  indebtedness; 
that  at  the  time  of  the  execution  of  said  notes  and  mort- 
gage, the  defendant,  the  Hopper  Lumber  and  Manufactur- 
ing Company,  was  engaged,  and  expected  to  continue  in 
the  business  of  buying  and  selling  lumber,  and  the  manu- 
facture and  sale  of  certain  refrigerators,  and  the  manufac- 
ture and  sale  of  certain  furniture  specialties,  and  that  said 
Vol.  133.— 18. 
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corporation  was  then  in  good  credit;  that  said  corporation 
was  then  indebted  in  large  amounts  to  persons  other  than 
the  plaintiff  herein,  to  wit,  in  the  sum  of  more  than  sev- 
enty-five thousand  dollars,  which  indebtedness  would  ma- 
ture at  various  dates  within  ninety  days  next  succeeding 
the  6th  day  of  January,  1891,  which  indebtedness  said 
Hopper  Lumber  and  Manufacturing  Company  expected  and 
intended  to  continue  by  renewals  and  extensions  thereof  by 
its  creditors ;  and  such  renewals  and  extensions  were  neces- 
sary in  order  for  it  to  continue  in  business;  that  said  Hop- 
per Lumber  and  Manufacturing  Company,  at  said  date, 
also  expected  and  intended  to  purchase  very  large  amounts 
of  lumber  and  other  material  necessary  for  its  use  in  the 
prosecution  of  its  said  business ;  all  of  which  facts  were  at 
the  time  fully  known  to  the  plaintiff  herein ;  that  at  said 
time  it  was  also  well  known,  both  to  the  plaintiff  and  said 
Lumber  and  Manufacturing  Company,  that  if  said  Hopper 
Lumber  and  Manufacturing  Company  should  execute  to  the 
plaintiff  the  mortgage  in  the  complaint  mentioned  and 
described,  the  credit  of  said  Hopper  Lumber  and  Manu- 
facturing Company  would  be  utterly  destroyed,  and  it 
would  be  wholly  unable  either  to  procure  renewals,  or  ex- 
tension, of  its  then  existing  indebtedness,  or  to  purchase 
lumber,  or  other  material,  needed  by  it  in  the  prosecution 
of  said  business  upon  credit ;  that  said  corporation  defend- 
ant, being  so  indebted  to  the  plaintiff,  the  latter  demanded 
from  it  the  execution  of  the  mortgage  in  the  complaint 
mentioned  and  described,  and  therewith  exhibited,  to  se- 
cure said  indebtedness ;  that  upon  such  demand  being  so 
made,  the  defendant  corporation  called  the  attention  of 
the  plaintiff  to  the  foregoing  facts,  and  to  its  intention  to 
renewits  then  existing  indebtedness,  and  to  purchase  lumber 
and  other  material  upon  credit,  and  that  it  was  necessary 
for  it  to  be  able  so  to  do,  and  said  defendant  corporation 
wholly  refused  to  execute  said  mortgage  to  the  plaintiff  ex- 
cept upon   the  condition  that  the  fact  of  the  execution 
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of  such  mortgage  and  its  existence  should  be  concealed 
from  the  public,  and  that  the  same  should  not  be  re- 
corded, to  the  end  that  it  might  continue  in  good  credit, 
and  be  enabled  thereby  to  renew  said  indebtedness,  and  to 
make  such  purchases  upon  credit ;  that  said  plaintiff,  with 
a  full  knowledge  of  all  of  the  foregoing  facts,  and  that 
knowledge  .of  the  execution  of  said  mortgage  would  de- 
stroy the  credit  of  said  defendant  corporation,  and  render 
it  impossible  to  renew  such  debts,  and  make  such  pur- 
chases ;  and  well  knowing  that  certain  agencies,  well  known 
in  the  mercantile  and  business  world  as  mercantile  agen- 
cies, exist,  whose  business  it  is  to  keep  constant  watch  over 
the  credit  of  all  persons  engaged  in  business,  and  particu- 
larly to  keep  close  watch  over  the  records  of  mortgages, 
and  at  once,  if  on  the  record  of  mortgages,  to  publish  such 
fact  to  all  persons  engaged  in  business ;  and  well  knowing 
that  if  such  mortgage  should  be  put  upon  record,  the  fact 
would  be  published  to  the  persons  to  whom  said  defendant 
corporation  was  indebted,  and  from  whom  it  expected  to 
purchase  such  lumber  and  other  material ;  and  well  know- 
ing that  thereby  said  defendant  corporation  would  be 
precluded  from  renewing  said  indebtedness  then  existing, 
as  well,  also,  as  from  making  such  purchases  of  lumber  and 
other  material  upon  credit ;  and  well  knowing  that  if  the 
existence  of  such  mortgage,  and  the  fact  of  its  execution 
were  concealed,  and  it  withheld  from  record,  said  corpora- 
tion would  be  able  to  make  such  renewals,  and  such  pur- 
chases, and  would  in  point  of  fact  do  so ;  and  calculating 
and  intending  to  enable  it  to  do  so,  and  to  maintain  its 
credit,  said  plaintiff  did  agree  with  said  corporation  de- 
fendant that  it  would  conceal  the  fact  of  the  execution  of 
said  mortgage  and  its  existence,  and  would  withhold  the 
same  from  record;  and  thereupon,  upon  said  agreement 
and  condition,  said  defendant  corporation  did  execute  said 
mortgage  in  the  complaint  mentioned  and  described  and 
therewith  exhibited ;  and  said  plaintiff  did,  in  accordance 
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with  its   said   agreement,   withhold   said  mortgage  from* 
record,  and  did  conceal  its  existence. 

"And  said  defendant  further  says  that  said  defendant 
thereafter,  proceeding  according  to  its  said  intentions  as 
hereinbefore  set  out,  and  as  it  was  intended  by  the  plaintiff" 
that  it  should,  did  proceed  to  renew  its  then  existing  in- 
debtedness, the  creditors  holding  the  same  consenting  to 
do  so  in  ignorance  of  the  existence  of  said  mortgage,  when 
they  would  not  have  done  so  had  they  known  of  its  exist- 
ence ;  of  which  debts  so  renewed  there  now  exists  unpaid 
the  sum  of  more  than  twenty -five  thousand  dollars,  and 
more  than  the  full  value  of  said  mortgaged  property ;  and 
said  corporation  defendant  further  proceeded  according  to 
its  said  intention,  and,  as  was  intended  by  plaintiff  it 
should,  to  purchase  large  amounts  of  lumber  and  other 
material  needed  by  it  on  credit,  the  sellers  thereof  relying 
upon  the  credit  had  by. said  defendant,  and  ignorant  of 
the  existence  of  said  mortgage,  when  they  would  not  have 
sold  said  lumber  and  other  material  to  said  defendant  cor- 
poration had  they  known  of  the  existence  of  said  mort- 
gage ;  that  of  said  indebtedness  for  such  lumber  and  ma- 
terial so  purchased  there  now  remains  unpaid  the  sum  of 
twenty-five  thousand  dollars. 

"And  the  defendant  further  shows  that  thereafter,  to 
wit,  on  the  25th.  day  of  July,  1891,  said  defendant,  being 
insolvent  and  unable  to  pay  its  debts,  and  owing  the  vari- 
ous sums  above  set  forth,  did,  under  the  provisions  of  the 
statute  of  the  State  of  Indiana  in  such  cases  made  and  pro- 
vided, execute  to  this  defendant  its  indenture  of  assign- 
ment of  all  of  its  property  for  the  benefit  of  all  of  its  bona 
fide  creditors,  which .  indenture  of  assignment  was  duly 
recorded  in  the  recorder's  office  of  Laporte  county,  on  the 
said  25th  day  of  July,  and  delivered  all  of  said  property, 
including  that  in  the  said  mortgage  mentioned  and  de- 
scribed to  this  defendant,  and  that  this  defendant  accepted 
said  trust,  and  within  fifteen  days  thereafter  filed  with  the 
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clerk  of  the  Circuit  Court  of  Laporte  county  his  affidavit 
that  said  property  had  jactually  been  delivered  to  him  for 
the  purposes  declared  in  said  indenture,  and  as  to  the 
probable  value  thereof,  and  did  execute  and  file  with  said 
clerk  his  written  undertaking  in  double  the  amount  of  the 
value  of  said  property,  with  surety  to  the  acceptance  and 
approval  of  said  clerk,  conditioned  that  he  would  faith- 
fully execute  the  duties  of  his  trust,  and  did  also  file  with 
said  clerk  an  oath  duly  subscribed  by  him  that  he  would 
faithfully  execute  the  duties  of  his  trust,  and  thereupon  he 
entered  upon  the  execution  of  said  duties,  and  thencefor- 
ward, hitherto,  until  now,  he  had  been,  and  yet  continues 
in  the  execution  thereof;  and  that  thereafter  on  the  27th 
of  July,  1891,  the  plaintiff  caused  said  mortgage  to  be  re- 
corded in  the  recorder's  office  of  Laporte  county ;  that  the 
total  value  of  the  assets  of  said  Hopper  Lumber  and  Man- 
ufacturing Company  included  in  said  indenture  of  said 
assignment,  and  so  coming  into  his  possession,  will  not 
exceed  the  sum  of  sixty  thousand  dollars ;  that  the  bona 
fide  indebtedness  of  said  corporation  will  exceed  the  sum 
of  one  hundred  and  five  thousand  dollars;  that  by  the 
means  aforesaid,  and  in  the  manner  aforesaid,  the  plaintiff 
gave  and  intended  to  give  the  saicj  Hopper  Lumber  and 
Manufacturing  Company  a  credit  to  which  it  was  not  en- 
titled, and  to  which  plaintiff  well  knew  it  was  not  en- 
titled; and  the  plaintiff  well  knew  and  intended  that  its 
conduct  would  result,  as  it  did  result,  in  the  then  existing 
creditors  making  such  renewals,  and  in  many  persons  sell- 
ing said  Hopper  Lumber  and  Manufacturing  Company 
goods  upon  credit. 

"  Wherefore,  this  defendant  says  that  the  plaintiff  can 
not  now  take  advantage  of  its  own  wrongful  conduct,  and 
claim  that  it  has  any  priority  over  the  other  creditors  of 
said  defendant  corporation,  who  by  such  conduct  it  has  in- 
duced to  renew  such  indebtedness,  and  to  make  such  sales 
to  said  defendant  corporation.     He,  therefore,  prays  the 
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judgment  of  this  court  that  the  plaintiff  is  not  entitled  to 
a  foreclosure  of  said  mortgage. 

"  Paragraph  #.  And  for  a  partial  answer  to  so  much  of 
said  complaint  as  asked  for  the  appointment  of  a  receiver 
herein,  the  defendant,  William  B.  Hutchinson,  assignee  of 
the  Hopper  Lumber  and  Manufacturing  Company,  says 
that  he  admits  the  execution  of  the  mortgage  to  the  plaint- 
iff, set  out  and  exhibited  with  the  complaint;  and  that 
James  S.  Hopper,  president  of  said  Hopper  Lumber  and 
Manufacturing  Company,  pretended  to  execute  what  pur- 
ported to  be  a  chattel  mortgage  to  the  Sutton  Manufactur- 
ing Company,  upon  a  large  amount  of  personal  property 
belonging  to  said  defendant  corporation,  including  the 
machinery  in  said  complaint  mentioned  and  described; 
and  that  said  Sutton  Manufacturing  Company  gave  notice 
that  it  intended  to  sell  said  personal  property  under'  said 
pretended  chattel  mortgage;  but  he  denies  that  he  has 
ever  permitted  or  intended  to  permit  said  Sutton  Manu- 
facturing Company,  or  any  person  acting  in  its  behalf,  to 
take  possession  of  any  of  the  property  claimed  by  the 
plaintiff  under  its  mortgage,  or  that  he  ever  intended  to 
permit  said  Sutton  Manufacturing  Company,  or  any  per- 
son acting  in  its  behalf,  to  sell  or  dispose  of  said  property ; 
but,  on  the  contrary,  he  avers  the  fact  to  be,  that  before 
the  application  of  the  plaintiff  for  the  appointment  of  the 
receiver  herein,  he  had  refused  to  permit  said  Sutton  Man- 
ufacturing Company  to  take  possession  of  any  portion  of 
the  property  under  said  chattel  mortgage,  which  fact  would 
have  been  made  known  to  the  plaintiff  upon  inquiry. 

"  And  this  defendant  further  shows  that  as  such  assignee 
he  has  filed  his  certain  suit  in  equity  in  the  United  States 
Circuit  Court  for  the  District  of  Indiana  against  said  Sut- 
ton Manufacturing  Company  to  have  said  pretended,  chat- 
tel mortgage  decreed  null  and  void,  and  has  procured  from 
said  court  a  restraining  order  enjoining  and  restraining 
said   Sutton   Manufacturing    Company   from    proceeding 
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with  said  proposed  sale ;  that,  at  all  times  since  his  accep- 
tance of  said  trust,  he  has  retained  possession  and  control 
of  all  of  the  property  of  every  nature  and  description  which 
lias  come  into  his  hands  as  such  trustee  under  such  assign- 
ment, and  he  intends  to  continue  to  retain  the  possession 
thereof,  and  the  same  to  dispose  of  and  administer  for  the 
benefit  of  all  of  the  bona  fide  creditors  of  said  Hopper 
Lumber  and  Manufacturing  Company  according  to  their 
several  and  respective  rights  therein,  as  they  may  be  de- 
creed and  determined  by  the  proper  courts  having  juris- 
diction thereof,  and  at  all  times  subject  to  the  direction  of 
this  honorable  court  in  the  premises. 

"Wherefore,  he  says  that  there  was  no  just  ground  for  the 
application  to  this  court  for  the  appointment  of  a  receiver 
herein ;  and  such  receiver  having  been  appointed  without 
notice  to  him,  or  opportunity  afforded  to  him  to  make  any 
showing  why  such  receiver  should  not  be  appointed,  said 
receiver  ought  now  to  be  discharged,  and  all  costs  made 
upon  said  application,  and  growing  out  of  said  appoint- 
ment, ought  to  be  taxed  against  the  plaintiff,  and  he  prays 
the  judgment  of  this  court  accordingly." 

A  demurrer  was  filed  to  each  of  these  paragraphs  of 
answer,  and  was  sustained  by  the  court.  To  these  rulings 
the  appellant  at  the  time  excepted,  and  elected  to  abide  by 
his  answers,  and  thereupon  judgment  was  rendered  in  fa- 
vor of  appellee  against  the  Ilopper  Lumber  and  Manufac- 
turing Company  for  the  full  amount  of  the  mortgage 
indebtedness,  and  there  was  a  decree  of  foreclosure  and 
order  of  sale  of  the  mortgaged  realty  for  the  payment  of 
the  judgment. 

The  only  errors  assigned  in  this  court  are,  that  the  court 
below  erred  in  each  of  its  rulings  in  sustaining  demurrers 
to  the  answers. 

So  that  the  only  question  to  be  considered  by  this  court 
is  as  to  the  sufficiency  of  each  of  the  partial  answers,  for 
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the  purposes  and  to  the  extent  to  which  they  were  respec- 
tively pleaded. 

The  mortgaged  premises  having  been  conveyed  by  the 
mortgagor  to  the  appellant  Hutchinson,  in  trust  for  the 
benefit  of  its  creditors,  he  was  a  necessary  party  defendant 
in  the  suit  to  foreclose  the  mortgage.  The  legal  title  to 
the  mortgaged  premises  rested  in  him,  and  it  became  his 
duty,  on  behalf  of  the  creditors,  to  protect  their  rights  in 
the  foreclosure  suit.  He  was  made  a  defendant  in  the  ac- 
tion in  order  that  he  might  defend.  An  assignee  may  not 
only  defend  actions  to  foreclose  mortgages  which  he  deems 
fraudulent,  but,  ordinarily,  is  the  only  one  who  can  insti- 
tute actions  to  set  aside  mortgages  or  conveyances  executed 
by  the  assignor,  prior  to  the  assignment,  for  fraud.  Voor- 
hees  v.  Carpenter,  127  Ind.  300;  Cooper  v.  Perdue,  114  Ind. 
207 ;  Seibert  v.  Milligan,  110  Ind.  106 ;  Wright  v.  Mack,  95 
Ind.  332 ;  Lockwood  v.  Slevin,  26  Ind.  124 ;  Barker  v.  Barker's 
Assignee,  2  Wood  C.  C.  87 ;  In  re  Leland,  10  Blatchf.  503 ; 
Hildeburn  v.  Brown,  17  B.  Mon.  (Ky.)  779. 

The  fact  that  the  rights  of  the  creditors,  among  them- 
selves, to  the  property  or  fund  sought  to  be  protected  or 
recovered  are  not  the  same,  is  not  a  matter  that  concerns 
the  adverse  party.  If  the  assignee  represents  any  creditor 
who,  if  the  assignment  had  not  been  made,  would  have 
had  a  standing  in  court  to  question  the  conveyance,  such 
assignee  may,  as  the  representative  of  that  creditor,  assail 
such  conveyance.  The  distribution  of  the  proceeds  recov- 
ered in  such  action  is  a  matter  between  the  assignee  and 
the  creditors  he  represents,  to  be  determined  by  the  court 
having  jurisdiction  of  the  trust  according  to  the  rules  of 
equity. 

It  follows,  that  if  any  of  the  several  classes  of  creditors 
mentioned  in  the  first  paragraph  of  answer  could,  if  the 
assignment  had  not  been  executed,  have  successfully  de- 
fended the  action  on  accouut  of  the  matter  pleaded  in  the 
answer,  then  the  demurrer  should  have  been  overruled, 
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although  such  assignee  may  represent  other  creditors  who 
would  have  been  unable  to  make  such  defense. 

We  are  satisfied  that  the  creditors  who  did  not  alter 
their  condition,  after  the  execution  of  the  mortgage  sought 
to  be  foreclosed,  do  not  occupy  such  a  position  as  to  enable 
them  to  successfully  complain  of  its  execution,  or  of  the 
failure  of  the  bank  to  record  it  within  the  time  allowed 
by  law.  It  remains  to  determine  whether  the  creditors 
who  gave  credit  upon  new  purchases,  or  renewed  obliga- 
tions, since  the  execution  of  the  mortgage,  occupy  a  more 
advantageous  position. 

The  section  of  the  statute  regulating  the  recording  of 
deeds  and  mortgages  of  real  estate  reads  as  follows : 

Section  2931,  R.  S.  1881.  "  Every  conveyance  or  mort- 
gage of  lands,  or  of  any  interest  therein,  and  every  lease 
for  more  than  three  years,  shall  be  recorded  in  the  record- 
er's office  of  the  county  where  such  lands  shall  be  situated ; 
and  every  conveyance  or  lease,  not  so  recorded  in  forty- 
five  days  from  the  execution  thereof,  shall  be  fraudulent 
and  void  as  against  any  subsequent  purchaser,  lessee,  or 
mortgagee  in  good  faith  and  for  a  valuable  consideration." 
Kirkpatrick  v.  Caldwell's  Adm'rs,  32  Ind.  299. 

None  of  the  creditors  whose  claims  are  represented  by 
the  assignee  are  either  "  subsequent  purchasers,  lessees  or 
mortgagees,"  and  are,  therefore,  not  within  the  classes 
against  whom  the  instrument  is,  by  statute,  declared  to  be 
fraudulent  and  void.  Ranyan  v.  McClellan,  24  Ind.  165; 
Kirkpatrick  v.  CaldwelTs  AdmWs,  supra;  Shirk  v.  Thomasy 
121  Ind.  147;  Mann  v.  State,  ex  rcL,  116  Ind.  383;  Evans 
v.  Pence,  78  Ind.  439. 

We  can  not  extend  the  terms  of  the  statute  so  as  to  in- 
clude general  creditors  in  the  classes  of  persons,  against 
whom  unrecorded  mortgages  are  to  be  deemed,  as  an  in- 
ference of  law,  fraudulent  and  void,  for  that  would  be 
legislation. 

It  may  be,  and  doubtless  is,  the  policy  of  the  law  to  en- 
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courage  the  prompt  recording  of  instruments  affecting  the 
title  of  real  estate,  and  to  discourage  their  withholding 
from  record.  The  Legislature  has  stated  the  consequences 
which  result,  as  a  matter  of  law,  from  the  failure  to  so  re- 
cord them,  and  we  can  only  ascertain  and  enforce  its  man- 
dates. 

It  follows,  that  in  the  absence  of  express  fraud,  the  mere 
failure  of  the  appellee  to  record  the  mortgage  in  suit 
within  the  time  fixed  in  the  recording  act  will  not,  as 
against  the  creditors  of  the  mortgagor,  either  prior  or  sub- 
sequent, render  it  invalid. 

We  are,  then,  to  determine  whether  the  failure  to  record 
the  mortgage  will,  when  taken  in  connection  with  the 
agreement  to  withhold  the  same  from  record,  and  the  other 
facts  stated  in  the  answer,  make  such  a  showing  of  fraud 
as  to  either  invalidate  the  mortgage  or  postpone  its  lien  to 
the  claims  of  some  of  the  creditors  represented  by  the  as- 
signee. 

In  pursuing  this  investigation,  the  fact  must  constantly 
be  kept  in  view,  that,  in  this  State,  it  is  provided  by  statute 
that  in  deeds  and  mortgages^claimed  to  have  been  executed 
in  fraud  of  creditors,  the  question  of  fraudulent  intent 
shall  be  deemed  a  question  of  fact.  In  construing  this 
section  of  the  statute  this  court,  in  Cicero  Township  v. 
Picken,  122  Ind.  260,  said : 

"In  this  State  there  is  no  such  thing  as  constructive 
fraud ;  by  statute  the  question  of  fraud  is  made  a  question 
of  fact.  Section  4924,  R.  S.  1881 ;  Rose  v.  Colter,  76  Ind.  590 ; 
Leasure  v.  Coburn,  57  Ind.  274;  Bentley  v.  Dunkle,  57  Ind. 
374." 

This  may  be,  when  applied  to  a  state  of  facts  not  perti- 
nent to  this  case,  an  overstatement  of  the  law,  but  as  a 
general  statement  it  is  correct.  In  Phelps  v.  Smithy  116 
Ind.  387,  it  was  said : 

"  By  our  statute  the  question  of  fraud  is  made  one  of 
fact,  and  where  fraud  is  essential  to  the  existence  of  a 
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cause  of  action  it  must  be  found  as  a  fact,  and  not  left  to 
be  inferred  as  a  matter  of  law." 

To  the  same  eftect  we  cite :  Farmers'  Loan  and  TYust  Co. 
v.  Canada,  etc.,  R.  R.  Co.,  127  Ind.  250 ;  Fletcher  v.  Mar- 
tin,  126  Ind.  55;  Cicero  Tp.  v.  Picken,  supra;  Kirkpat- 
rick  v.  Reeves,  121  Ind.  280 ;  Sickman  v.  Wilhelm,  130  Ind. 
480. 

Not  only  must  fraud  be  found  as  the  ultimate  fact,  in 
order  to  avoid  a  conveyance  as  being  fraudulently  exe- 
cuted, but  the  complaint  in  such  action  must  expressly 
charge  that  the  instrument  was  executed  with  a  fraudu- 
lent intent.  Plunkett  v.  Plunkett,  114  Ind.  484 ;  Bentley  v. 
Dunkle,  supra. 

The  section  of  our  statute  under  consideration  seems  to 
have  been  copied  from  the  statute  of  New  York.     In  con- 
struing the  section  from  which  ours  is  copied,  the  court,  in' 
Smith  v.  Long,  9  Daly,  429  (436),  said : 

"  Under  the  law  of  this  State,  fraud  is  a  mixed  question 
of  law  and  fact,  and  in  order  to  support  a  finding  of  fraud 
as  a  conclusion  of  law,  in  the  findings  of  a  court  or  referee, 
it  is  well  settled  that  the  existence  of  fraud  must  be  found 
as  a  fact.  Whatever  is  necessary  to  be  found  to  sustain  a 
conclusion  of  law  must  be  alleged ;  consequently,  to  raise 
an  issue  of  fraud  under  our  code,  fraud,  as  a  fact,  must  be 
alleged."  In  the  late  case  of  Threlkel  v.  Scott,  89  Cal.  351, 
the  court  said : 

"Nor  will  such  fraudulent  intent,  which  is  itself  a  ques- 
tion of  fact,  be  inferred  from  the  facts  stated  in  the  com- 
plaint, either  for  that  or  any  other  purpose,  for  the  further 
reason  that  a  voluntary  conveyance  by  an  insolvent  debtor 
is  not  necessarily  fraudulent  and  void  as  to  creditors. 
Jamison  v.  King,  50  Cal.  136;  McFadden  v.  Mitchell,  54 
Cal.  628 ;  BuU  v.  Bray,  ante,  p.  286.  Hence  it  follows  that 
the  fraudulent  intent  is  a  fact  necessary  to  be  alleged  in 
the  complaint."  • 

This  position  is  sustained  by  many  cases,  from  which  we 
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cite  Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y.  561 ;  National 
Union  Bank  v.  Reed,  27  Abbott's  New  Cases,  5 ;  same  case 
on  subsequent  appeal,  12  N.  Y.  Sup.  920 ;  Martin  v.  Fox,  40 
Mo.  App.  664. 

In  an  action  brought  by,  or  for  the  benefit  of,  subsequent 
creditors,  the  complaint  should  aver  that  the  instrument 
to  be  avoided  was  executed  with  intent  to  defraud  subse- 
quent as  well  as  existing  creditors.  Barrow  v.  Barrow, 
108  Ind.  345 ;  Stumph  v.  Bruner,  89  Ind.  556 ;  Stevens  v. 
Works,  81  Ind.  445 ;  Lynch  v.  Raleigh,  3  IncL  273. 

The  paragraph  of  answer  under  consideration  does  not 
aver,  or  charge,  that  the  mortgage  was  either  executed,  or 
kept  off  the  record  after  its  execution,  with  intent  to  de- 
fraud existing  or  subsequent  creditors. 

We  have  examined  the  cases  cited  by  counsel  of  the  ap- 
pellants in  their  exhaustive  brief,  but  are  of  the  opinion 
that  they  are  not  in  conflict  with  the  views  we  have  ex- 
pressed. 

In  Barker  v.  Barker's  Assignee,  2  Wood  C.  C.  87,  the 
deed  of  conveyance  was  not  executed  with  intent  to  de- 
fraud creditors,  but  having  been  kept  from  record  for 
many  years,  it  was  held  invalid  as  against  an  assignee  in 
bankruptcy.  The  case  went  off  on  the  ground  that  an 
unregistered  act  of  alienation  was,  under  the  code  of  Lou- 
isiana, of  no  effect  as  against  bona  fide  purchasers  or  cred- 
itors. The  fact  that  the  code  of  Louisiana  includes  creditors, 
among  those  as  against  whom  an  unrecorded  instrument 
is  to  be  deemed  fraudulent  and  void,  destroys  the  effect  of 
this  case  as  an  authority  in  this  State,  where  it  would  only 
be  invalid  as  against  subsequent  purchasers,  lessees,  or 
mortgagees. 

In  re  Leland,  supra,  a  chattel  mortgage  was  not  filed  in 
the  county  where  the  mortgagor  resided,  as  required  by 
statute,  and  was  held  invalid  under  the  statute  of  New 
York,  which  declared  that  a  mortgage  of  chattels  should, 
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as  against  creditors,  be  void  unless  filed  in  the  town  in 
which  the  mortgagor  resides. 

In  Hildeburn  v.  Brown,  supra,  an  unrecorded  mortgage 
was  held  invalid,  because  it  had  not  been  acknowledged, 
or  legally  proved  and  lodged  for  record,  as  required  by  a 
statute  of  Kentucky,  in  order  to  be  valid  as  against  pur- 
chasers or  creditors. 

In  Putnam  v.  Reynolds,  44  Mich.  113,  the  court  held  that 
the  statute  made  the  chattel  mortgage  void  against  cred- 
itors for  failure  to  have  it  recorded.  The  language  of  the 
statute,  as  set  out  in  the  opinion,  is  that  such  unrecorded 
mortgage  should  be  "  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor." 

The  case  of  Hilliard  v.  Cagle,  46  Miss.  309,  tends  to  sup- 
port the  position  assumed  tiy  the  appellants.  That  was 
a  case  where  the  keeping  of  a  trust  deed  from  record  was 
held,  when  aided  by  some  evidence  that  the  beneficiaries 
actively  promoted  the  sale  of  goods  to  the  grantor,  after 
the  execution  of  the  deed,  and  before  it  was  recorded,  suf- 
ficient to  avoid  the  deed  as  against  creditors. 

In  Blennerhassett  v.  Sherman,  105  U.  S.  100,  the  case 
came  before  the  court  on  the  evidence.  The  court  held 
that  keeping  a  mortgage  from  record  in  pursuance  of  an 
agreement  made  at  the  time  of  its  execution,  coupled  with 
the  fact  that  the  mortgagee  knowing  that  the  mortgagor 
was  insolvent,  concealed  the  mortgage  and  misrepresented 
the  financial  condition  of  the  mortgagor,  was  sufficient  to 
avoid  the  mortgage. 

In  the  case  of  the  Stock- Growers9  Bank  v.  Newton,  22 
Pac.  Rep.  444,  the  withholding  of  a  mortgage  from  the  rec- 
ord for  a  considerable  time,  in  pursuance  of  an  agreement 
not  to  record  it,  was  held  to  be  a  badge  of  fraud,  which, 
with  some  other  evidence  of  concealment  and  misrepre- 
sentation, was  sufficient  to  avoid  the  instrument. 

In  reading  the  foregoing  cases  and  others  cited  by  coun- 
sel for  appellants,  we  have  been  impressed  with  the  weight 


286  SUPREME  COURT  OF  INDIANA, 

Hutchinson,  Assignee,  v.  The  First  National  Bank  of  Michigan  City. 

and  influence  upon  the  minds  of  the  various  courts  of  the 
withholding  of  instruments  from  record  in  pursuance  of 
agreements,  or  understandings  to  that  effect,  when  consid- 
ered as  an  element  of  fraud. 

In  none  of  the  cases  cited  by  counsel  has  the  mere  fail- 
ure to  record  an  instrument  within  the  time  fixed  by 
statute,  whether  such  failure  was  in  pursuance  of  a  previ- 
ous contract,  or  by  mere  neglect,  been  held  sufficient,  of 
itself,  to  avoid  such  instrument.  In  each  of  the  cases,  the 
element  of  th'e  known  insolvency  of  the  mortgagor,  active 
misrepresentation  of  *  his  financial  condition,  or  other  in- 
dicia of  fraud  entered  into  the  transaction. 

We  are  satisfied  that  an  arrangement  for  the  withhold- 
ing of  a  mortgage  from  record  is  not  of  itself  sufficient  to 
justify  a  court  in  holding,  as  a  matter  of  law,  such  mort- 
gage fraudulent  and  void  as  to  creditors,  either  existing  or 
subsequent ;  but  that  it  is  a  badge  of  fraud  to  be  consid- 
ered with  all  the  other  facts  and  circumstances  surround- 
ing the  transaction  in  determining  whether  or  not  there 
was,  in  fact,  a  fraudulent  intent. 

In  Folsom  v.  Clemence,  111  Mass.  273,  the  court,  in  dis- 
posing of  this  question,  said : 

"  The  judge  rightly  ruled,  also,  that  the  arrangement  or 
understanding  in  regard  to  withholding  the  mortgages 
from  record,  unless  the  mortgagors  should  have  trouble, 
did  not  render  them  void,  but  was  *  a  matter  entitled  to 
consideration  by  the  jury  in  passing  upon  the  question'  of 
fraud  at  the  common  law." 

This  case  was  cited  with  approval  and  followed  in  Stew- 
art v.  Hopkins,  30  Ohio  St.  502  (530). 

In  standard  works,  concealment  and  failure  to  record  in- 
struments are  classified  and  discussed  in  the  chapters  under 
the  head  of  "  Badges  of  Fraud  "  or  "Indicia  or  Badges  of 
Fraud."  Bump  on  Fraud  Conveyances,  chapter  4 ;  Waite 
on  Fraudulent  Conveyances,  etc.,  chapter  16. 

The  answer  under  consideration   states  no  facts  from 
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whicTi  an  inference  of  fraud  can  arise,  other  than  the 
agreement  relating  to  the  keeping  of  the  mortgage  from 
record.  It  is  not  alleged  that  the  mortgagor  was  at  the 
time  of  the  execution  of  the  mortgage  insolvent ;  or,  if  an 
inference  of  its  insolvency  arises  from  the  facts  averred,  it 
is  not  charged  that  the  mortgagee  knew  of  such  insolvency. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  answer. 

The  second  paragraph  of  answer,  which  is  addressed  to 
so  much  of  the  complaint  as  asked  for  the  appointment 
of  a  receiver,  fully  meets  the  allegations  contained  in 
the  complaint  relating  to  that  subject.  The  question  is 
before  us  on  this  appeal,  notwithstanding  the  appellant 
might  have  appealed  within  ten  days  from  the  order  mak- 
ing the  appointment.  R.  S.  1881,  section  1231.  Buchanan 
v.  Berkshire  Life  Ins.  Co.,  96  Ind.  510  (528). 

The  judgment  of  the  court  sustaining  the  demurrer  to 
the  first  paragraph  of  answer  is  affirmed ;  and,  in  sustain- 
ing the  demurrer  to  the  second  paragraph  of  answer,  is 
reversed. 

Filed  April  7,  1892;  petition  for  a  rehearing  overruled  December  21, 
1892. 


No.  16,652. 

The  Bank  of  Westfield  v.  Inman  et  al. 

Appeal. — Notice  to  Appellee. — Failure  to  Give. — Mistake  of  CUrk. — Motion  to 
Dismiss — Power  of  Court  to  Relieve  Against  Accidents  and  Mistakes. — Where 
an  appellant  has  done  all  in  his  power  to  perfect  an  appeal,  and  without 
any  fault  on  his  part,  but,  by  the  mistake  and  inadvertence  of  the  clerk, 
notice  of  the  appeal  was  not  given  to  one  of  the  appellees,  within  the 
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time  required  bylaw;  upon  a  motion  to  dismiss  the  appeal,  the  appellant 
was  granted  leave  to  perfect  the  appeal,  this  court  having  the  power  to 
relieve  against  accidents  and  excusable  mistakes  in  course  of  appeal. 

From  the  Hamilton  Circuit  Court. 

B.  K.  Kane  and  T.  P.  Davis,  for  appellant. 

W.  JR.  Fertig  and  H.  J.  Alexander,  for  appellees. 

Miller,  C.  J. — This  case  is  before  us  on  a  motion  made 
by  the  appellees  to  dismiss  the  appeal,  on  account  of  the 
failure  of  the  appellant  to  have  a  notice  of  the  appeal  served 
upon  one  whose  name,  as  an  appellee,  appears  in  the  assign- 
ment of  errors,  and  who  was  a  necessary  party  to  the  ap- 
peal. 

The  record  shows  that  the  judgment  was  rendered  on 
the  5th  day  of  December,  1891,  and  the  transcript,  with 
the  assignment  of  errors,  was  filed  in  this  court  on  the  16th 
day  of  July,  1892,  on  which  day  a  notice  for  two  of  the 
three  appellees  was  issued  and  served  on  the  18th  day  of 
the  month.  An  entry  showing  that  notice  had  been 
served  was  made  by  the  clerk  upon  the  transcript. 

No  notice  was  issued  or  served  upon  the  other  appellee 
prior  to  the  filing  of  this  motion ;  nor  was  an  appearance 
entered  for  him. 

On  the  7th  day  of  December,  1892,  more  than  a  year 
after  the  rendition  of  the  judgment  appealed  from,  this  mo- 
tion to  dismiss  was  filed ;  and  on  the  next  day  the  clerk 
issued  a  notice  to  the  other  appellee. 

The  statute  limits  the  time  within  which  appeals  must 
be  taken  to  this  court  to  within  one  year  from  the  time  the 
judgment  is  rendered.  Section  633,  R.  S.  1881.  An  ap- 
peal must  be  fully  perfected  within  that  time;  it  will  not 
be  sufficient  to  take  some  steps  in  that  direction.  Elliott's 
App.  Procedure, section  128 ;  Holloran  v.  Midland  R.  W.Co.y 
28  N.  E.  Rep,  549 ;  Lawrence  v.  Wood,  122  Ind.  452 ;  Arbuekle 
v.  Swim,  123  Ind.  208 ;  Hawkins  v.  McDougal,  126  Ind.  544. 

If  this  appeal  stood  alone  upon  the  transcript  and  its  en- 
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dorsements,  we  would  be  compelled  to  sustain  the  motion 
to  dismiss. 

It  appears,  from  a  showing  made  by  the  appellant,  that 
the  transcript  was,  with  the  assignment  of  errors,  filed  in 
the  clerk's  office,  and  instructions  given  to  the  deputy  clerk, 
in  charge  of  the  office,  to  issue  a  notice  for  the  appellees, 
and  that  the  failure  to  include  the  names  of  all  the  appel- 
lees was  owing  to  the  mistake  and  inadvertence  of  the 
deputy  clerk.  That  the  appellants'  attorneys  had  no  no- 
tice or  knowledge  of  the  failure  to  give  notice  to  all  the 
appellees,  until  the  filing  of  the  motion  to  dismiss,  being 
misled  by  the  endorsement  made  by  the  clerk  on  the  tran- 
script, showing  that  notice  had  been  given. 

We  have  held  that  this  court  possesses  the  inherent 
power  to  relieve  against  accidents  and  excusable  mistakes 
in  proper  cases.  Hatts  v.  Martin,  131  Intl.  1 ;  Smythe  v. 
Bos  well,  117  Lid.  365.  In  the  former  case  the  appellant, 
upon  a  showing  that  the  failure  to  serve  notice  of  appeal 
upon  the  other  co-parties  was  due  to  an  accident  or  mis- 
take of  fact,  was  permitted  to  give  notice  after  the  expira- 
tion of  the  year.  This  seems  to  be  in  harmony  with  the 
liberal  spirit  of  our  code,  allowing  the  court  to  relieve  a 
party  from  a  judgment  taken  against  him  through  his  mis- 
take, inadvertence  or  excusable  neglect  (Section  396,  R, 
8.  1881) ;  and  commanding  the  courts  to  disregard  errors 
or  defects  in  the  pleadings  or  proceedings,  which  do  not 
affect  the  substantial  rights  of  the  adverse  party.  Section 
398. 

Leave  to  appeal,  or  to  perfect  an  appeal,  after  the  expira- 
tion of  the  time  fixed  by  the  statute  for  the  taking  of  ap- 
peals are  exceptional,  and  will  only  be  allowed  upon  a 
clear  and  strong  showing.  Elliott's  App.  Procedure,  sec- 
tions 113, 116. 

In  our  opinion  the  showing  made  in  this  case  is  sufficient 
to  entitle  the  appellant  to  relief.  To  cut  off  the  right  to  a 
Vol.133.— 19. 
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hearing  where  the  appellant  has  in  good  faith,  and  without 
neglect  on  his  part,  done  all  that  the  law  requires  to  perfect 
an  appeal,  because  of  the  mistake  or  inadvertence  of  a 
ministerial  officer,  would  be  a  denial  of  justice. 

Ordinarily  the  relief  granted  would  be  leave  to  perfect 
the  appeal  after  the  expiration  of  the  time,  but  inasmuch 
as  notice  has  now  been  issued  and  served  upon  all  the  ap- 
pellees, it  would  be  useless  to  require  a  new  notice. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be 
overruled,  and  that  the  costs  of  the  motion  be  taxed 
against  the  appellant,  and  that  the  appellees  be  given  time 
to  plead  as  upon  a  submission  of  the  appeal  at  this  time. 

Filed  December  22,  1892. 
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Collins  v.  Dresslar. 

Conveyance. — Real  Estate — Description. — Certainty  of —  When  Sufficient. — 
Where  a  certain  tract  of  land  in  litigation  was  described  as  twenty-nine 
(29)  acres  off  the  south  end  of  sixty  (60)  acres  off  the  north  end  of  the 
west  half  of  the  northwest  quarter  of  a  certain  section  in  a  certain  town- 
ship and  range,  the  land  was  described  with  sufficient  certainty;  it  being 
a  rule  of  description  that  that  is  sufficiently  certain  which  furnishes  the 
means  of  identifying  the  land. 

Real  Estate. — Description. — Lines, — Presumption  as  to. — In  identifying  a 
tract  of  land,  where  the  contrary  is  not  expressed,  it  will  be  presumed 
that  lines  are  to  be  run  straight  and  parallel  with  other  lines. 

From  the  Marion  Circuit  Court. 

S.  P.   Oyler,  W.  A.  Johnson.  F.   W.  Winter  and  J.  B. 
Elam,  for  appellant. 

W.  J.  Buckingham  and  E.  F.  White,  for  appellee. 

Olds,  J. — The  appellee  brought  this  action*  against  the 
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appellant  to  recover  the  possession  of  certain  real  estate  in 
Johnson  county.  The  action  was  commenced  in  the  John- 
son Circuit  Court,  and  the  venue  changed  to  the  Marion 
Circuit  Court. 

The  complaint  is  in  two  paragraphs,  numbered  1  and  3. 
The  first  paragraph  alleges  that  the  appellee  sis  the  owner 
of  a  certain  tract  of  land  containing  twenty-nine  acres, 
and  that  appellant  is  in  possession  of  two  distinct  par- 
cels of  said  land,  specifically  describing  the  two  parcels  by 
metes  and  bounds,  and  alleging  that  appellee  is  entitled  to 
possession  of  the  6ame,  and  that  appellant  unlawfully 
keeps  the  appellee  out  of  the  possession  of  the  same,  and 
has  so  kept  possession  since  1888,  and  asking  for  posses- 
sion and  for  damages.  The  other  paragraph  is  substan- 
tially the  same  as  the  first,  except  it  alleges  the  source  of 
the  appellee's  title,  that  the  appellee  derived  his  title 
through  a  sheriff's  sale  on  a  decree  of  foreclosure  of  a 
mortgage. 

The  appellant  answered  by  a  general  denial,  and  tiled  a 
cross-complaint  admitting  the  appellee  to  be  the  owner  of 
all  the  lands  described  in  his  complaint,  except  a  certain 
portion,  describing  it  as  containing  2  ^  acres,  which  the 
appellant  is  the  sole  owner  of,  and  which  is  claimed  by  ap- 
pellee in  his  complaint,  which  claim  is  wholly  without 
right,  and  asking  to  have  the  title  quieted.  Appellee  an- 
swered the  cross-complaint  by  denial.  The  cause  being  at 
issue,  it  was  submitted  to  the  court  for  trial,  and,  on  re- 
quest, the  court  found  the  facts  and  stated  conclusions  of 
law,  to  which  conclusions  of  law  the  appellant  at  the  trial 
excepted,  and  the  court  rendered  judgment  in  favor  of  ap- 
pellee, to  which  appellant  excepted.  Errors  are  assigned 
that  the  court  erred  in  its  first  conclusion  of  law,  and  in  its 
Becond  conclusion  of  law  in  rendering  judgment  against 
appellant,  that  he  take  nothing  by  his  cross-complaint,  and 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 
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Counsel  for  appellant  in  their  brief  say:  "The  first, 
second  and  fourth  assignments  of  error  present  the  same 
question,  namely:  whether  the  description  of  the  real 
estate  contained  in  the  mortgage,  which  is  the  source  of 
appellee's  title,  is  not  so  defective  as  to  invalidate  the 
mortgage  itself;  the  decree  of  foreclosure  rendered  upon 
it ;  the  sheriff's  sale,  and  the  deed  made  thereunder.  In 
the  special  finding  of  facts,  it  is  shown  that  the  plaintiff 
derived  title  in  the  manner  Stated  in  the  third  paragraph 
of  the  complaint,  and  the  real  estate  is  described  as  in  each 
paragraph  of  the  complaint."  We  concur  with  this  State- 
ment of  counsel  that  the  question  presented  by  these  three 
assignments  of  error  relates  to  the  sufficiency  of  the  descrip- 
tion, which  description  is  as  follows:  The  following  de- 
scribed real  estate,  situate  in  the  county  of  Johnson  and 
State  of  Indiana,  to  wit:  a  part  of  the  west  half  of  the 
northwest  quarter  of  section  fifteen  (15),  township  thirteen 
(13)  north,  range  three  (3)  east,  described  as  follows,  to  wit: 
twenty-nine  (29)  acres  oft"  the  south  end  of  sixty  (60)  acres 
oft"  the  north  end  of  the  west  half  of  the  northwest  quar- 
ter of  said  section  fifteen  (15).  The  title  to  the  twenty-nine 
acres  was  derived  through  the  sale  on  foreclosure,  and  the 
specific  tracts,  properly  described  by  metes  and  bounds, 
which  appellant  is  alleged  to  be  in  possession  of,  is  de- 
scribed as  being  a  part  of  and  is  a  part  of  the  twenty-nine 
acres.  That  the  description  of  the  twenty-nine  acres  is 
valid  seems  too  clear  for  reasonable  discussion.  Some 
rules  governing  in  the  description  of  lands  have  become 
so  well  settled  and  generally  admitted  as  to  be  regarded  as 
legal  maxims.  It  is  a  settled  rule  that  that  is  sufficiently 
certain  which  can  be  made  certain.  A  description  of  real 
estate  is  sufficient  when  the  sheriff,  with  the  assistance  of 
a  surveyor,  can  find  the  real  estate  and  determine  its 
boundaries.  Guy  v.  Barnes,  29  Ind.  103 ;  Re  id  v.  Mitchell, 
95  Ind.  397;  Brown  v.  Anderson,  90  Ind.  93. 

The  purpose  of  a  description  is  very  clearly  expressed 
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in  Ruckcr  v.  Stcclman,  73  Ind.  396,  and  in  Burrow  v.  Terre 
Haute,  etc.,  B.  B.  Co.,  107  Ind.  432,  where  it  is  said:  /'It  is 
not  the  office  of  a  description  to  identify  the  land  conveyed, 
but  to  furnish  means  of  identification."  The  description 
in  this  case  describes  twenty-nine  acres  off  the  south  end  of 
a  certain  sixty  acres  oft*  the  north  end  of  a  certain  eighty- 
acre  tract.  The  description  furnishes  the  means  of  iden- 
tifying these  two  tracts.  It  certainly  will  not  be  con- 
tended that  the  west  half  of  the  northwest  quarter  of  sec- 
tion fifteen  is  not  a  good  description,  or  that  a  surveyor 
can  not  by  such  description  run  the  boundary  lines  of  the 
eighty  acres,  or  one-half  of  the  quarter  section.  That 
being  done,  there  is  but  one  additional  line  to  run,  and 
that  must  be  run  across  the  tract  parallel  with  and  far 
enough  from  the  north  line  of  the  tract  to  contain  sixty 
acres.  This  is  as  plainly  expressed  as  is  the  division  line 
of  the  quarter  section,  or  as  if  it  had  been  expressed  in 
words  that  it  should  be  parallel  with  and  far  enough  from 
the  north  line  to  contain  the  sixty  acres.  Where  the  con- 
trary is  not  expressed,  it  will  be  presumed  that  lines  are  to 
be  run  straight  and  parallel  with  other  lines.  When  the 
boundary  lines  of  the  sixty  acres  are  once  fixed,  it  only 
requires  the  running  of  one  additional  line  to  fix  the 
boundaries  of  the  twenty-nine  acres,  which  by  the  descrip- 
tion is  fixed  at  a  distance  far  enough  from  the  south  line 
of  the  sixty  acres  to  contain  the  twenty-nine  acres.  The 
description  is  clearly  sufficient. 

It  is  next  urged  that  the  first  and  second  assignments 
of  error  should  be  sustained  for  the  reason  that  it  is  not 
alleged  in  either  paragraph  of  the  complaint  that  appel- 
lant was  retaining  possession  of  all  of  the  twenty-nine 
acres,  Tmt  describes,  by  metes  and  bounds,,  the  portion  oc- 
cupied by  appellant,  and  that  the  finding  of  facts  does  not 
show  that  .the  parcels  described  and  occupied  by  appellant 
are  a  part  of  the  twenty-nine  acres  which  the  appellee  be- 
came the  owner  of  through  the  sale  on  foreclosure.    There 
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is  nothing  in  this  objection.  The  findings  of  fact  corre- 
spond with  the  averments  of  the  complaint. 

It  is  next  urged  that  the  court  efred  in  the  rendition  of 
the  judgment;  that  appellant  take  nothing  by  his  cross- 
complaint;  that  the  finding  of  facts  shows  that  the  tract 
described  in  the  cross-complaint  is  no  part  of  the  land  de- 
scribed in  the  complaint  and  alleged  to  be  in  possession  of 
the  appellant;  but  there  is  no  conclusion  of  law  stated 
by  the  court  on  this  finding.  The  court  rendered  a  proper 
judgment.  The  issues  joined  related  to  the  lands  de- 
scribed in  the  complaint  alleged  to  be  unlawfully  occupied 
by  the  appellant.  The  cross-complaint  alleged  that  the 
appellant  was  the  owner,  in  fee  simple,  of  a  part  of  the 
same  land,  and  the  court  finds  that  it  is  not  a  part  of  the 
same  land.  There  are  no  facts  found  entitling  the  appel- 
lant to  judgment  upon  his  cross-complaint.  It  is  not 
even  found  as  a  fact  that  the  appellant  owned  any  land 
whatever,  or  that  appellee  occupied  any  land  to  which  ap- 
pellant was  entitled  to  possession  of.  The  court  rendered 
a  proper  judgment  on  the  facts  found.  Chicago,  etc.,  R. 
W.  Co.  v.  Barnes,  116  Ind.  126 ;  Citizens  Bank  v.  Bolen, 
121  Ind.  301 ;  Hamilton  v.  Byram,  122  Ind.  283. 

There  is  no  error  in  the  record.  Judgment  affirmed, 
with  costs. 

Filed  December  22,  1892. 


16,015. 

Culp  et  al.  i\  Wilson. 

Conveyance. —  Voluntarily  by  Parent  to  Child. — Prcmimption  an  to. — Advance- 
ment.— Burden  of  Proof . — A  voluntary  conveyance  of  land  by  a  parent  t# 
one  of  his  children  is  presumed  to  have  been  intended  as  an  advance- 
ment, and  the  burden  of  showing  that  it  was  not  so  intended  rests  upo» 
the  person  who  asserts  it  to  be  anything  else. 
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Evidence. — Declarations. — Effectiveness  of. — Evidence  consisting  of  declara- 
tions is  generally  considered  a  weak  class  of  evidence,  from  the  fact  that 
the  party  making  them  may  not  have  clearly  expressed  his  meaning,  or 
may  have  been  misunderstood,  or  the  witness  may  have  unintentionally 
altered  the  expression. 

From  the  Elkhart  Circuit  Court. 

H.  C.  Dodge  and  J.  S.  Dodge,  for  appellants. 

H.  D.  Wilson  and  W.  J.  Dacis,  for  appellee. 

Coffey,  C.  J.— On  the  20th  day  of  October,  1890,  the 
appellee,  Harvey  C.  Wilson,  as  administrator  of  the  estate 
of  Samuel  Kessler,  deceased,  filed  his  final  report,  in  which 
was  shown  a  balance  of  $1,411.68  on  hands  for  distribu- 
tion among  the  heirs  of  the  deceased.  In  this  report  it 
was  stated  by  the  administrator  that  he  had  been  credibly 
informed  that  the  deceased,  in  his  lifetime,  had  advanced 
the  appellants,  his  three  daughters,  Isabelle  P.  McDowell, 
Miranda  Culp  and  Ann  Shupert,  in  land  of  the  value  of 
three  thousand  dollars,  and  upward,  more  than  he  had  ad- 
vanced and  paid  to  his  daughter,  Amanda  Lentz. 

The  appellants  appeared  and  filed  such  pleadings  as 
were  necessary  to  make  an  issue  upon  this  statement, 
which  issue  was  tried  by  the  court,  resulting  in  a  finding 
and  judgment  in  favor  of  Amanda  Lentz.  From  the  find- 
ing and  judgment  of  the  court,  this  appeal  is  prosecuted. 

It  is  contended  by  the  appellants  that  the  finding  of  the 
court  is  not  sustained  by  the  evidence,  the  proof  showing 
that  such  sums  as  were  received  by  the  appellants  were 
gifts  and  not  advancements. 

In  the  bill  of  exceptions  containing  the  evidence,  we  find 
the  following  admission:  "It  is  admitted  by  the  parties 
hereto  that  each  of  the  heirs  of  Samuel  Kessler,  except 
Mrs.  Lentz,  received  from  their  father,  Samuel  Kessler, 
during  his  lifetime,  land  to  the  amount  of  more  than  the 
amount  of  funds  in  the  hands  of  the  administrator  for  dis- 
tribution." 


296  SUPREME  COURT  OF  INDIANA, 

Culp  el  aL  v.  Wilson. 

Other  evidence  in  the  record  tends  to  prove  that  the 
land  received  by  each  of  the  appellants  was  worth  near 
four  thousand  dollars. 

In  Ruck,  adm'r,  v.  Biery,  110  Ind.  444,  it  was  said :  "An 
advancement,  in  legal  contemplation,  is  the  giving  by 
a  parent  to  a  child,  by  way  of  anticipation,  of  the  whole 
or  a  part  of  that  which  it  is  supposed  the  child  will  be  en- 
titled to  on  the  death  of  the  pareut,  or  person  making  the 
advancement." 

A  voluntary  conveyance  of  land  by  the  parent  to  one  of 
his  children  is  presumed  to  have  been  intended  as  an  ad- 
vancement, and  the  burden  of  showing  that  it  was  not  so 
intended  rests  upon  the  person  who  asserts  it  to  be  any- 
thing else. 

So  when  it  becomes  necessary,  in  a  case  involving  the 
question  of  advancement,  to  ascertain  the  intention  with 
which  a  donor  conveyed  property,  so  long  as  there  is  no 
satisfactory  evidence  to  the  contrary,  the  law,  looking  to 
the  relationship  and  rights  of  others,  will  ascribe  to  the 
donor  that  intention  most  favorable  to  an  equal  distribu- 
tion of  his  property  among  all  his  children.  Rack,  adrnr, 
v.  Biery,  supra;  McCaw  v.  Bark,  31  Ind.  56;  Dille  v.  Webb, 
61  Ind.  85;  Parks  v.  Parks,  19  Md.  323;  Clark  v.  Willson, 
27  Md.  693 ;  Dutch's  Appeal,  57  Pa.  St.  461. 

When  it  was  shown  by  the  appellee  that  the  appellants 
had  received  from  their  father  land  of  greater  value  than 
the  amount  in  his  hands  for  distribution,  he  had  made  out 
his  case.  No  further  proof  on  his  part  was  required.  It 
can  not  be  said,  therefore,  that  the  evidence  in  the  cause 
does  not  tend  to  support  the  finding  of  the  Circuit  Court. 

The  proof  by  which  it  was  sought  to  destroy  the  case 
made  by  the  appellee  consisted  of  declarations  made  by  the 
deceased  at  a  time  remote  from  the  trial,  and  is  not  of  a 
very  satisfactory  character.  Evidence  of  declarations  is 
generally  considered  a  weak  class  of  evidence,  by  reason 
of  the  fact  that  the  party  making  them  may  not  have 
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clearly  expressed  his  meaning,  or  may  have  been  misun- 
derstood, or  the  witness  by  unintentionally  altering  a  few 
words  of  the  expressions  really  used  may  give  an  effect  to 
a  declaration  completely  at  variance  with  what  the  party 
did  actually  say.  The  weight  to  be  given  to  the  declara- 
tions proven  by  the  appellants  was  wholly  for  the  Circuit 
Court,  and  as  it  reached  the  conclusion  that  they  were  not 
sufficient  to  overcome  the  case  made  by  the  appellee,  we 
can  not,  under  the  well-known  rules  of  this  court,  inter- 
fere with  such  conclusion. 
Judgment  affirmed. 

Filed  January  5,  1893. 


No.  16,579. 

MiTsgrave  v.  The  State. 

Criminal,  Law.  —  Criminal  Conspiracy.  —  Indictment. — Sufficiency  of. — Sur- 
plusage.— Motion  to  Quash. — An  indictment  which  charges  a  public  offense 
with  reasonable  certainty  is  good,  although  the  offense  may  not  be 
charged  with  strict  formality,  and  there  may  be  surplusage  in  the  in- 
dictment, and  defects  that  do  not  affect  the  substantial  rights  of  the  de- 
fendant are  not  sufficient  to  authorize  the  quashing  of  the  indictment 
or  information.     For  the  indictment,  see  opinion. 

8ame. — False  Pretense. — May  Consist  of  Acts. — Acts,  as  well  as  words,  may 
constitute  a  false  pretense  in  the  meaning  of  the  law. 

Same. — Criminal  Conspiracy  to  Defraud  Life  Insurance  Company. — Insurance 
Policy. — Need  Not  Be  Incorporated  in  Indictment. — In  an  indictment  charg- 
ing a  criminal  conspiracy  to  defraud  a  life  insurance  company  by  en- 
deavoring to  make  it  to  be  believed  and  understood  that  the  assured  had 
been  burned  to  death,  and  thereby  attempting  to  induce  the  beneficiary 
of  the  assured  to  recover  the  amount  of  said  policy,  and  the  insurance 
company,  on  the  faith  of  said  false  representation,  to  pay  the  amount  of 
said  policy,  it  is  not  necessary  to  incorporate  the  policy  of  insurance  in 
the  indictment. 

Same. — Criminal  Conspiracy. — Object  of  Can  Not  Affect. — Gravamen  of  the  Of- 
fense. — In  a  criminal  conspiracy  to  defraud  a  life  insurance  company,  it 
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can  make  no  difference  that  the  immediate  and  direct  object  of  the  con- 
spirators was  to  obtain  money  for  the  beneficiary  in  the  policy,  for  the 
gravamen  of  the  offense  consists  in  the  felonious  purpose  to  defraud  an- 
other out  of  money  or  property. 

Same. — Criminal  Conspiracy. — Beneficiary  of  Life  Policy  Not  a  Conspirator. — 
Doe*  Not  Affect  Quilt  of  Others. — In  an  indictment  charging  a  criminal 
conspiracy  to  defraud  a  life  insurance  company,  it  is  not  necessary  to  al- 
lege that  the  beneficiary  of  the  policy  was  one  of  the  conspirators,  the 
allegation  that  they  feloniously  designed  to  deceive  her  and  induce  her 
to  make  a  false  claim  is  sufficient 

Same. — Criminal  Conspiracy. — Involving  an  Innocent  Person. — Effect. — It  ca« 
not  avail  a  defendant  in  an  action  for  criminal  conspiracy  to  set  up  m 
defense  that  the  success  of  the  wicked  ^scheme  depended,  in  part,  on  the 
action  of  an  innocent  person. 

Same. — Criminal  Conspiracy. — Presumption  as  to  Action  of  Beneficiary. — Inten- 
tion.— Presumption  as  to. — In  an  action  for  criminal  conspiracy  to  defraud 
a  life  insurance  company,  it  is  to  be  presumed  that  the  beneficiary  of  the 
life  policy  will  accept  the  benefit,  and  proceed  to  recover  the  amount  of 
the  policy,  when  she  believes  it  to  be  due;  and  it  is  also  presumed  that  a 
person  intends  the  natural  and  legal  consequences  of  his  actions. 

Same. — Criminal  Conspiracy. — Conspirator^  Sc/teme. — Presumption  as  to  Inten- 
tion of. — In  an  action  for  criminal  conspiracy,  it  is  to  be  presumed  that 
the  conspirators  acted  upon  the  theory  that  their  scheme  would  not  be 
discovered,  and  that  their  fraudulent  plan  would  be  successful ;  and  the 
fact  that  they  were  foiled  can  be  of  no  benefit  to  them. 

Same. — Plea  in  Abatement. — How  Construed. — Necessary  Allegations. — A  plea 
in  abatement  must  be  strictly  construed,  and,  in  order  to  defeat  a  prosecu- 
tion, ought,  at  least,  to  state  the  substance  of  the  material  allegations  of 
the  indictment  relied  upon  as  the  ground  for  abating  the  prosecution. 

Same. — Instruction  to  Jury. — Demand  of  Joint  Defendants  fof  Separate  Trials. 
— Where  two  or  more  defendants  are  charged  with  the  same  offense  in  the 
same  indictment,  it  is  not  error  for  the  court,  fn  instructing  the  jury,  to 
inform  them  that  the  defendants  had  demanded  separate  trials. 

Same. — Criminal  Conspiracy. — Instruction  to  Jury. — Life  Insurance  Policy. — 
Beneficiary's  Ignorance  of. — Effect. — In  an  action  for  criminal  conspiracy 
to  defraud  a  life  insurance  company,  it  was  error  for  the  court  to  in- 
struct the  jury  that  the  defendant  must  be  acquitted,  unless  it  is  made 
to  appear  that  the  beneficiary  of  the  policy  knew  of  the  existence  of 
such  policy. 

Same. — Criminal  Conspiracy. — Evidence. — Insurance  Policy. — In  an  action  for 
criminal  conspiracy  to  defraud  a  life  insurance  company,  the  policy, 
though  not  a  part  of  the  indictment,  is  admissible  in  evidence,  for  a 
written  instrument  may  often  be  competent  evidence,  and  yet  not  be  a 
necessary  part  of  the  pleading. 

Iustbuctions  to  Juky. — Exceptions  to. —  Can  Not  Be   Taken  in   Gross. — 
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Failure  of  Record  to  Contain  All  the  Instructions.  — Where  the  record  does 
not  show  that  all  the  instructions  given  in  the  case  are  in  the  record,  this 
court  can  not  consider  any  question  on  the  giving  or  refusal  of  instruc- 
tions ;  exceptions  to  instructing  can  not  be  taken  in  gross,  but  must  be 
taken  specifically. 
Same. — Not  Correct  in  Terms  Asked. — Refusal  to  Give. — Effect. — Where  an  in- 
struction is  not  correct  in  the  terms  in  which  it  is  asked,  it  is  not  error 
for  the  court  to  refuse  to  give  it,  even  though  the  court,  had  it  so  elected, 
might  have  modified  it  so  as  to  express  the  law. 

From  the  Vigo  Circuit  Court. 

T.  F.  Donham>  G.  W.  Faris  and  S.  R.  Hamill,  for  appel- 
lant. 

M.  C.  Hamill,  J.  Jump,  J.  F.  Lamb  and Davis,  for 

appellee. 

Elliott,  J. — The  charging  part  of  the  indictment  upon 
which  the  appellant  w&s  tried  and  convicted  reads  as 
follows: 

"  That  Benjamin  R.  Musgrave  and  Charles  M.  Trout,  on 
the  10th  day  of  August,  1891,  at  and  in  the  county  of  Vigo, 
and  State  of  Indiana,  did  then  and  there  unlawfully,  felo- 
niously and  knowingly,  unite,  combine  and  conspire,  con- 
federate and  agree,  to  and  with  each  other,  for  the  object 
and  purpose,  and  with  th$  intent  to  then  and  there  felo- 
niously and  knowingly  cause  it  to  be  generally  believed,  in 
said  county  of  Vigo,  and  by  the  United  States  Mutual  Ac- 
cident Association,  of  the  city  of  New  York,  a  corporation, 
and  by  Mrs.  Sarah  Musgrave,  the  mother  of  Benjamin  R. 
Musgrave,  that  said  Benjamin  R.  Musgrave  had  thereafter, 
to  wit,  on  the  night  of  the  23d  day  of  August,  1891,  been, 
by  external  violence  and  accidental  means,  burned  to  death, 
and  was  dead,  whereas,  in  truth  andMn  fact,  he  had  not,  as 
they  well  knew,  been  burned  to  death  and  was  not  dead,  as 
thereby  feloniously,  knowingly, falsely  and  designedly,  and 
with  intent  to  feloniously  cheat,  wrong  and  defraud  said 
United  States  Mutual  Accident  Company  in  money,  the 
property  of  said  association,  and  of  the  value  of  five  thou- 
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sand  dollars  in  money,  by  inducing  false  proofs  of  his  death 
at  the  time  and  in  the  manner  aforesaid,  and  the  false  pre- 
tence and  claim  that  he  was  dead  in  such  proofs  contained, 
to  be  procured  and  made,  and  with  a  claim  on  her  part  for 
the  said  five  thousand  dollars  insurance  money,  the  property 
of  said  association,  to  be  presented  by  said  Mrs.  Sarah  Mus- 
grave, in  the  belief,  on  her  part,  that  he  was  so  dead,  to 
said  United  States  Mutual  Accident  Association,  of  the  city 
of  New  York,  and  thereby,  on  such  false  proofs  and  the 
false  pretence  and  claim  of  said  Benjamin  R.  Musgrave's 
death  therein  contained,  a  more  particular  description  of 
which  proofs  and  claim  the  grand  jurors  can  not  here  give 
and  set  out,  as  the  form  in  which  such  proofs  and  claim  are 
required  to  be  made  are  to  the  grand  jurors  unknown,  to 
feloniously,  willfully,  designedly  and  falsely  cause  such  as- 
sociation to  believe  him,  said  Benjamin  R.  Musgrave,  so  to 
have  been  accidentally  burned  to  death ;  and  in  such  be- 
lief, and  in  reliance  upon  the  truth  of  such  false  proofs, 
and  the  false  claim  and  pretense  therein  contained,  and 
thereby  and  therewith  made,  that  said  Benjamin  R.  Mus- 
grave had  so  come  to  his  death,  and  was  dead,  to  pay  to 
the  said  Mrs.  Sarah  Musgrave,  and  her,  by  such  false 
proofs,  pretense,  means  and  claipi  to  obtain  from  it,  the 
said  United  States  Mutual  Accident  Association,  of  the 
city  of  New  York,  five  thousand  dollars  in  money,  the 
property  of  the  said  association,  and  of  the  value  of  live 
thousand  dollars  in  money,  upon  a  policy  of  insurance, 
number  fifty-five  thousand  seven  hundred  and  fifty -five,  in 
division  "A.  A."  of  said  association  ;  theretofore,  on  the  7th 
day  of  August,  issued  by  said  association  on  said  Benja- 
min R.  Musgrave,  upon  application  made  by  him  therefor, 
aud  signed  B.  R.  Musgrave ;  and  by  the  terms  of  which 
policy  that  sum  of  money  was  made  payable  by  said  asso- 
ciation to  Mrs.  Sarah  R.  Musgrave,  as  she  knew,  upon  his 
death  having  occurred  and  occurring:  within  ninety  days 
from  said  August  7,  1891,  as  a  result  of  external,  violent 
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and  accidental  means;  and  did  then  and  there,  in  pur- 
suance of  such  feloniously  and  knpwingly  uniting,  com- 
bining, confederating  and  agreeing  together  for  the  purpose 
aforesaid,  and  to  so  falsely,  feloniously,  knowingly,  will- 
fully and  designedly  cause  it  to  be  believed  for  the  willful, 
unlawful,  false  and  felonious  purpose  of  cheating,  wrong- 
ing and  defrauding  said  United  States  Mutual  Accident 
Association  aforesaid,  that  said  Benjamin  R.  Musgrave  had 
been  accidentally  burned  to  death,  and  a  false  proof  afore- 
said to  that  effect,  and  the  claim  aforesaid  to  be  procured, 
made  and  presented  by  said  Mrs.  Sarah  R.  Musgrave,  and 
the  false  pretense  of  his  death  aforesaid  in  such  proof  and 
claim  to  be  made  to  said  United  States  Mutual  Accident 
Association  contained,  to  be  relied  upon  by  it,  said  associ- 
ation, and  thereby  with  the  intent,  on  the  part  of  said 
Benjamin  R.  Musgrave  and  Charles  M.  Trout,  to  willfully, 
designedly  and  feloniously  cheat,  wrong  and  defraud  said 
association,  and  cause  it,  said  association,  to,  in  such  reli- 
ance, pay  to  said  Sarah  Musgrave,  and  her  to  procure  from 
it,  said  association,  said  sum  of  live  thousand  dollars  in 
money,  the  property  of  said  association,  and  of  the  value 
of  five  thousand  dollars  in  money,  feloniously,  knowingly 
and  designedly  procured  the  skeleton  and  bones  of  a  dead 
human  being  and  placed  the  same  in  an  old  house,  in  said 
county  of  Vigo,  Indiana,  in  which  house  said  Benjamin 
R.  Musgrave  was,  on  the  said  23d  day  of  August,  1891, 
temporarily  staying;  and  on  the  night  of  said  day,  in  pur- 
suance of  such  feloniously,  knowingly,  uniting,  combining, 
conspiring,  confederating  and  agreeing  together,  as  afore- 
said, with  the  false,  willfull,  designed  and  felonious  intent 
to  cheat,  wrong  and  defraud  said  United  States  Mutual 
Accident  Association,  as  aforesaid,  in  the  way  and  manner 
aforesaid,  caused  said  house,  with  the  bones  and  skeleton 
in  it,  to  be  burned  down  and  destroyed  by  fire,  so  that  part 
of  tho  bones  and  skeleton  might  be  found  in  the  ashes  of 
said  house,  as  was  soon  after  on  the  next  day  done,  and 
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thereby  to  cause  it  to  be  generally  believed  in  the  said 
county  of  Vigo,  Indiana,  and  by  the  said  United  States 
Mutual  Accident  Association  aforesaid,  and  said  Mrs.  Sarah 
Musgrave,  that  said  Benjamin  K.  Musgrave  had  been  acci- 
dentally burned  to  death,  and  was  dead,  and  that  such 
parts  of  said  bones  anxl  skeleton  which  might  be,  and  were, 
so  found,  were  parts  of  his,  said  Benjamin  R.  Musgrave's 
bones,  while  said  Benjamin  It.  Musgrave  should,  as  he  did, 
in  pursuance  of  such  feloniously  and  knowingly  entering 
into  conspiracy,  combination,  confederation  and  agreement, 
flee  on  the  night  of  said  23d  day  of  August,  1891,  from  the 
State  of  Indiana,  assume  a  disguise  and  a  different  name, 
and  for  a  long  time  keep  himself  away  from  the  State  of 
Indiana,  which  he  continued  to  do,  and  to  assume  a  false 
name  until  arrested  at  St.  Paul,  in  the  State  of  Minnesota, 
during  the  first  week  of  November,  1891,  and  brought 
back  and  placed  in  the  jail  of  Vigo  county,  Indiana; 
whereas,  in  truth  and  in  fact,  they,  said  Benjamin  R.  Mus- 
grave and  Charles  M.  Trout,  well  knew  that  each  and  all 
such  pretenses,  acts  and  conduct  of  the  said  Benjamin  R. 
Musgrave  and  Charles  M.  Trout,  herein  above  set  out,  and 
so  willfully,  feloniously,  knowingly  and  designedly  done 
and  made,  as  aforesaid,  with  the  intent  to  cheat,  wrong  and 
defraud  said  United  States  Mutual  Accident  Association  out 
of  the  sum  of  five  thousand  dollars  in  money,  the  property 
of  said  association,  of  the  value  of  five  thousand  dollars, 
would  be  and  were  feloniously,  willfully,  knowingly  and 
designedly  false,  and  such  proofs  and  claim  of  his  death 
so  to  be  procured,  made  and  presented,  and  the  pretenses 
of  his  death  therein  contained  and  thereby  to  be  made  by 
said  Mrs.  Sarah  Musgrave  to  said  United  States  Mutual 
Accident  Association  for  the  purpose  of  procuring  of  and 
obtainiug  from  it  said  sum  of  five  thousand  dollars  in 
money,  on  the  insurance  policy  aforesaid,  would  all,  in 
truth  and  iu  fact,  be  false,  but  all  of  which  would  have 
been,  by  Mrs.  Sarah  Musgrave,  to  wit,  said  false  proofs  of 
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his,  said  Benjamin  R.  Musgrave's  death,  in  the  way  and 
manner,  and  at  the  time  aforesaid,  and  the  claim  that 
he  was  dead,  therein  contained,  and  the  claim  afore- 
said for  five  thousand  dollars  in  money,  under  the  policy 
aforesaid,  said  policy  would  have  been  presented  to  said 
association  by  her  for  the  purpose  aforesaid,  but  for  the 
fact  that  it  soon  became  known  and  understood  in  said 
Vigo  county,  Indiana,  and  to  said  United  States  Mutual  Acci- 
dent Association,  and  said  Sarah  Musgrave,  that  Benjamin 
R.  Musgrave  had  not  been  so  burned  to  death,  and  was  not 
dead;  and  that  all  the  acts  and  things  done  by  said  Benja- 
min R.  Musgrave  and  Charles  M.  Trout  were  false  and  fe- 
lonious, and  were  done  with  the  intent  to  falsely,  designedly, 
willfully  and  purposely  defraud  and  cheat  said  United 
States  Mutual  Accident  Association  out  of  said  sum  of 
five  thousand  dollars  in  money,  the  property  of  said  asso- 
ciation, and  of  the  value  of  five  thousand  dollars  in  money, 
as  aforesaid." 

We  have  copied  the  indictment  for  the  reason  that  the 
questions  discussed  by  counsel  in  arguing  the  specification 
iu  the  assignment  of  errors,  assailing  the  indictment,  cau 
not  be  properly  understood  from  a  mere  synopsis  of  that 
pleading.  An  additional  reason  for  copying  the  unneces- 
sarily prolix  and  confused  pleading  is  that  it  gives  a  gen- 
eral outline  of  the  whole  case  and  opens  the  way  to  a  con- 
sideration of  the  questions  argued  by  counsel,  arising  upon 
other  rulings.  The  indictment  is  justly  subject  to  verbal 
criticism,  for  it  is  overladen  with  useless  matter  and  lacks 
the  virtues  of  perspicuity;  but  such  defects  supply  no 
ground  for  sustaining  a  motion  to  quash,  and  certainly  no 
reason  for  declaring  an  indictment  bad  when  assailed  for 
the  first  time  on  appeal ;  for,  if  the  material  elements  of 
a  crime  are  charged,  surplusage  will  not  vitiate  the  indict- 
ment, nor  will  lack  of  clearness  render  it  bad.  It  is  proper 
to  say  that  the  crime  the  indictment  describes  is  one  of  a 
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complex  aud  intricate  nature,  and  the  work  of  preparing 
an  indictment  one  of  much  difficulty. 

The  rule  prescribed  by  our  statute  governing  the  ques- 
tion of  the  sufficiency  of  indictments  is  a  reasonable  one, 
and  the  courts  of  the  State  have  given  it  a  just  and  liberal 
construction.  That  rule,  roughly  outlined,  is  this:  An 
indictment  which  charges  a  public  offense  with  reasonable 
certainty  is  good,  although  the  oflense  may  not  be  charged 
.  with  strict  formality,  and  there  may  be  surplusage  in  the 
indictment.  Hobbs  v.  Slate,  133  hid.  404;  Stale  v.  White,  129 
Ind.  153 ;  Fisher  v.  State,  2  Ind.  App.  365 ;  Stale  v.  McDon- 
ald, 106  Ind.  233;  Myers  v.  State,  101  Ind.  379;  Feigclv. 
State,  85  Ind.  580 ;  State  v.  Judy,  60  Ind.  138 ;  Delano  v.  State, 
66  Ind.  348;  Quinn  v.  Stale,  35  Ind.  485.  Other  courts  hold 
the  same  general  doctrine.  Stale  v.  Van  Doran,  109  N.  C. 
864,  S.  C,  14  S.  E.  Rep.  32 ;  State  v.  Williams,  32  S.  C.  123 ; 
People  v.  Quinn,  63  Hun,  634;  Stale  v.  Shaw,22  Ore.  287. 
Defects  that  do  not  affect  the  substantial  rights  of  the 
defendant  are  not  sufficient  to  require  the  quashing  of 
an  indictment  or  information.  Billings  v.  State,  107  Ind. 
64;  Woodward  v.  State,  103  Ind.  127.  An  indictment  that 
fairly  informs  th6  accused  of  the  offense  charged  against 
him  and  enables  the  court  to  pronounce  judgment  accord- 
ing to  the  right  of  the  case  is  sufficient.  Woodward  v. 
State,  supra;  State  v.  Shaw,  supra.  The  authorities  to 
which  we  have  referred  make  it  our  duty  to  sustain  the 
indictment,  unless  we  find  in  it  defects  affecting  the  sub- 
stantial rights  of  the  defendant.  Such  defects,  as  we 
have  already  indicated,  can  not  exist  if  the  indictment  con- 
tains sufficient  substantial  allegations  expressed  with  rea- 
sonable certainty  to  apprise  the  accused  of  the  offense 
charged  against  him,  and  enable  the  court  to  give  the  judg- 
ment required  by  law.  It  is  quite  well  settled  that  ques- 
tions may  be  presented  by  a  motion  to  quash,  that  are 
unavailing  on  appeal,  where  the  first  attack  on  the  indict- 
ment is  made  in  the  specification  in  the  assignment  of 
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errors.  See  authorities  cited,  Elliott's  Appellate  Procedure, 
section  488.  We  shall  not  strictly  apply  this  rule,  hut  will 
deal  with  the  iudictment  substantially  as  if  there  had  been 
a  motion  to  quash,  seasonably  filed. 

It  is  very  clear  to  us  that  the  conspiracy,  and  the  objects, 
purposes  and  intentions  of  the  conspirators,  are  sufficiently 
charged.  It  plainly  appears,  from  the  language  employed 
in  the  indictment,  that  the  object  of  the  conspirators  was 
to  obtain,  by  false  and  fraudulent  pretenses,  the  amount 
of  the  insurance  written  upon  the  life  of  Musgrave.  The 
intention  of  the  conspirators  was,  as  the  indictment  suf- 
ficiently alleges,  to  cause  a  false  claim  to  be  presented  to  the 
insurance  company,  and  to  cause  it  to  be  supported  by  false 
proof.  The  purpose  is  plainly  shown,  and  that  purpose  was 
to  defraud  the  insurance  company  and  procure  it  to  pay  five 
thousand  dollars,  by  inducing  it  to  believe  that  Musgrave 
had  been  burned  to  death.  The  scheme  of  the  conspira- 
tors clearly  appears,  and  no  one  can  doubt  that  it  was 
criminal  in  its  inception,  criminal  in  all  its  purposes,  and 
criminal  in  the  means  employed  by  the  conspirators  to 
make  their  plans  effective.  Their  purpose  was  to  defraud 
the  insurance  company,  their  agreement  was  formed  to  ac- 
complish that  object,  and  their  acts  were  done  pursuant  to 
their  felonious  agreement  and  purpose.  There  is  the  ele- 
ment of  confederation,  the  element  of  wicked  intention, 
the  element  of  purpose  to  defraud  a  person  of  money,  the 
element  of  positive  acts  performed  in  furtherance  of  the 
conspiracy,  and  the  element  of  pretenses  willfully  false  and 
fraudulent.  We  are  unable  to  perceive  that  any  element 
of  crime  is  absent,  for  the  averments  of  the  indictment 
show  the  presence  of  all  the  essential  ingredients  of  a 
felony. 

We  agree  with  appellant's  counsel  that  it  is  necessary,  in 
such  a  case  as  this,  to  describe  the  particular  felony  which 
the  conspirators  confederated  to  commit;  and  we  do  not 
Vol.  133.— 20. 
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deny  the  validity  of  their  conclusion  that  the  particular  fel- 
ony which  it  was  the  purpose  of  the  conspirators  to  commit 
must  be  sufficiently  charged.  Smith  v.  Slate ,  93  Ind.  67 ; 
Landrin<jham  v.  State,  49  Ind.  186;  State  v.  McKinstry,  50 
Ind.  465;  United  States  v.  Cruikshank,  92  U.  S.  542.  But 
the  concession  that  the  law  is  as  counsel  state  it  does 
their  client  no  good,  for  the  indictment  does  sufficiently 
charge  the  particular  felony  the  conspirators  confederated 
together  for  the  purpose  of  committing.  It  clearly  ap- 
pears that  their  pretense  that  Musgrave  was  burned  to 
death  was  false,  that  it  was  known  to  be  false,  that  the 
purpose  in  making  the  pretense  was  fraudulent,  and  that 
the  design  was  to  secure  the  im>ney  of  the  insurance  com- 
pany upon  a  foundationless  claim. 

The  false  pretense  which  the  conspirators  made  was  not 
to  secure  a  policy  of  insurance,  but  to  secure  money  upon 
a  policy  which  had  been  issued,  and  to  effect  this  object 
they  employed  means  well  adapted  to  deceive.  They  did 
many  acts  in  furtherance  of  their  felonious  design,  and 
acts,  as  well  as  words,  constitute  a  false  pretense  within  the 
meaning  of  the  law.  Where  acts  exist  words  are  not 
needed. 

It  was  not  necessary  to  incorporate  the  policy  of  insur- 
ance in  the  indictment.  No  offense  making  it  necessary  to 
set  forth  the  policy  was  charged  or  attempted  to  be 
charged.  The  money  it  was  that  the  conspirators  desired, 
and  to  obtain  the  money,  they  formed  their  evil  scheme 
and  made  their  false  pretenses.  The  policy  was  merely  an 
incidental  or  collateral  matter,  valuable  as  evidence  of  a 
contract  and  as  an  incidental  matter  showing  that  the  pre- 
tense was  such  as  was  likely  to  deceive,  and  would  prob- 
ably deceive,  but  not  the  foundation  or  support  of  the  in- 
dictment. In  what  are  known  as  the  "  Star  Route  Cases," 
counsel  contended  that  instruments  executed  and  em- 
ployed by  the  members  of  a  conspiracy  to  effect  their  pur- 
pose should  be  set  forth  in  the  indictment,  but  the  court 


NOVEMBER  TERM,  1892.  307 


Musgrave  v.  The  State. 


decided  otherwise.  Wright  on  Criminal  Conspiracy,  207. 
Here  the  question  is  much  less  embarrassed  by  doubt  than 
was  the  question  in  the  case  to  which  we  have  referred, 
for  here  the  policy  of  insurance  was  not  directly  employed 
by  the  conspirators ;  on  the  contrary,  it  was  an  instrument 
executed  by  the  artificial  person  the  conspirators  designed 
to  defraud,  and  was  executed  to  the  beneficiary  therein 
designated. 

It  can  make  no  difference  that  the  direct  and  immediate 
object  of  the  conspirators  was  to  obtain  money  for  the 
beneficiary  in  the  policy,  for  the  gravamen  of  the  offense 
consists  in  the  felonious  purpose  to  defraud  another  out  of 
money  or  property.  It  would  avail  a  thief  nothing  to  aver 
that  he  stole  property  for  his  mother,  and  no  more  can  it 
avail  the  accused  to  aver  that  he  made  the  false  pretense 
of  his  death  to  secure  a  benefit  to  his  mother.  The  object 
of  the  statute  is  to  protect  persons  from  being  defrauded 
by  false  pretenses,  and  to  punish  those  who  attempt  to  se- 
cure money  or  property  by  such  pretenses,  or  who  do  so 
secure  it.  If  the  false  pretenses  of  the  wrong-doer  are 
such  as  to  deprive  the  person  from  whom  the  money  is  pro- 
cured of  his  money,  then  money  is  obtained  by  false  pre- 
tenses, and  a  crime  is  committed.  If,  in  other  words,  the 
wrong-doer  does  make  such  false  pretenses  as  induces  an- 
other to  part  with  his  money  or  property,  that  money  or 
property  is  obtained  from  the  owner  by  false  pretenses,  be- 
cause he  is  deprived  of  it  by  criminal  means  and  methods. 
The  law  does  not  make  it  an  element  of  the  offense  of 
obtaining  money  or  property  under  false  pretenses  that 
it  shall  be  obtained  for  the  person  making  the  pretenses 
himself,  or  that  it  shall  be  intended  to  obtain  it  for  an 
other,  for  it  is  provided  that  "whoever  shall  obtain  money 
or  property"  by  false  pretenses  shall  be  guilty  of  a  felony. 

We  do  not  think  the  indictment  is  bad  because  it  does 
not  aver  that  Mrs.  Musgrave  was  one  of  the  conspirators. 
The  allegation  that  the  conspirators  feloniously  designed 
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to  deceive  her  and  procure  her  to  make  a  false  claim  is 
sufficient  to  show  that  the  design  of  the  conspiracy  was 
such  as  might  well  be  accomplished  without  her  participa- 
tion in  any  wrong.  It  ought  not  to  be  held,  unless  an  im- 
perative statute  makes  it  necessary,  that  where  conspira- 
tors seek  to  make  an  innocent  person  an  instrument  in 
effecting  a  crime  deliberately  resolved  upon  by  them,  that 
they  are  to  be  held  guiltless,  since  such  a  holding  would 
opeij  an  easy  road  for  the  escape  of  guilty  men.  We  are 
not  inclined  to  assent  to  the  broad  doctrine  declared  in 
the  case  In  re  Schurman,  40  Kan.  533;  but  if  we  should 
adopt  the  doctrine  there  stated,  we  could  not  regard  that 
case  as  in  point.  There  was  no  allegation  in  the  indict- 
ment in  that  case  that  the  conspirators  intended  to  deceive 
the  beneficiary  in  the  policy  and  induce  her  to  present  a 
claim  and  make  proof  against  the  company,  while  here 
there  are  such  allegations  as  make  it  evident  that  the  con- 
spirators intended  to  use  the  beneficiary  in  effecting  their 
criminal  design ;  and  there  are,  also,  allegations  making  it 
clear  that  there  was  a  probability  that  she  would  become 
their  instrument,  innocently,  it  is  true,  but,  nevertheless, 
their  instrument.  If  the  scheme  and  the  fraudulent  acts 
of  the  accused  and  his  confederate  performed  in  their  ef- 
forts to  make  it  successful  had  remained  undiscovered,  it 
is  quite  as  probable  as  anything  can  well  be  that  the  claim 
of  the  beneficiary  would  have  been  presented,  for  it  was 
but  natural  that  she  should  seek  the  benefit  the  policy 
provided  for  her,  and,  this  being  true,  it  can  not  be  that  a 
guilty  conspirator  can  use  the  discovery  of  his  crime  as  a 
shield  against  deserved  punishment,  or  that  he  can  evade 
the  law  by  averring  that  one  person  upon  whom  depended, 
in  part,  the  success  of  his  scheme  was  free  from  guilty* 
knowledge. 

Two  elementary  propositions  exert  an  important  influ- 
ence upon  the  branch  of  the  case  under  immediate  men- 
tion.    The  first,  but  perhaps  not  the  most  important,  is 
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this :  persons  are  presumed  to  do  what  secures  them  ben- 
efit. It  is  a  rule  of  common  sense,  as  well  as  of  law,  that 
men's  actions  are  influenced  by  their  interest.  It  is  upon 
this  familiar  rule  that  a  grantee  is  presumed  to  accept  a 
deed,  or  a  donee  to  accept  a  gift ;  but  it  is  unnecessary  to 
gather  illustrations,  for  the  rule  is  a  very  familiar  one. 
Lawson's  Presumptive  Evidence,  302.  In  this  instance  the 
presumption  is  that  the  beneficiary  would  have  enforced 
the  policy  and  secured  a  benefit  by  receiving  no  inconsid- 
erable sum,  if  the  scheme  of  the  confederates  in  crime  had 
succeeded.  Of  this  rule  the  accused  must  have  known, 
not  only  because  he  was  bound  to  know  the  law,  but,  also, 
because  the  presumption  is  such  a  natural  and  reasonable 
one  that  all  persons  act  with  reference  to  it.  But,  as  we 
have  seen,  the  matter  is  not  left  to  presumption,  for  facts 
are  alleged  showing  that  the  conspirators  intended  that 
their  scheme  should  succeed,  and  believed  that  it  would  be 
entirely  successful. 

The  second  rule  is  this,  "A  man  is  presumed  to  intend 
the  natural  and  legal  consequences  of  his  act."  This  well 
known  rule  is  influential  here,  as  it  almost  always  is,  on 
the  side  of  right,  for  it  is  right  that  one  who  deliberately 
enters  into  a  conspiracy  with  the  intention  of  defrauding 
another  of  a  large  sum  of  money  should  be  presumed  to 
intend  that  the  natural  and  legal  consequences  of  his  act 
will  result.  We  have  seen  what  the  natural  consequences 
of  his  act  were,  and  it  needs  but  a  bare  statement  that  the 
legal  consequences,  if  no  discovery  had  been  made,  would 
have  been  heavy  loss  to  the  insurance  company  and  cor- 
responding gain  to  the  beneficiary.  This  the  facts  averred 
in  the  indictment  show,  and  this  the  law  presumes.  The 
principle  we  have  stated  is  illustrated  by  many  cases. 
Chase  v.  Chase,  6  Gray,  157 ;  Evans  v.  Ecans,  41  Cal.  103; 
Holmes  v.  Holmes,  etc.,  Mfg.  Co.,  37  Conn.  278;  see,  also, 
.-ases  cited,  1  Bishop's  Crim.  L.  (8th  ed.),  section  734. 

The  accused  must  be  deemed  to  have  acted  upon  the  pre- 
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sumption  that  his  fraudulent  scheme  would  not  be  discov- 
ered, for  any  other  presumption  would  be  exceedingly 
violent  and  unnatural.  To  permit  him  to  deny  that  he 
did  so  act  would  be  a  perversion  of  justice  and  a  violation 
of  all  principle.  It  is,  indeed,  practically  inconceivable 
that  he  acted  upon  the  assumption  that  his  plans  would  be 
brought  to  light  and  thwarted,  so  that  the  fact  that  they 
were  foiled  can  not  be  of  benefit  to  him.  It  was  not  what 
he  expected  that  frustrated  his  fraudulent  purpose,  but  it 
was  what  was  to  him  entirely  unexpected  that  brought 
about  that  result.  It  can  not  avail  him  now  to  aver  that 
his  scheme  was  not  successful,  for  it  was  not  through  any 
merit  or  expectation  of  his  that  it  failed.  The  facts  stated 
in  the  indictment  are  amply  sufficient  to  authorize  the  in- 
ference, as  a  matter  of  law,  that  the  purpose  of  the  accused 
was  one  very  likely  to  be  accomplished,  so  that  it  can  not 
be  said  that  there  was  such  remoteness  or  such  lack  of 
probability  that  the  intended  consequences  would  result  as 
renders  the  indictment  bad,  even  upon  the  concession  that 
such  defects  could,  in  any  case,  render  an  indictment  insuf- 
ficient. 

A  plea  in  abatement  was  filed  by  the  appellant,  contain- 
ing these  material  allegations :  That  on  the  30th  day  of 
October,  1891,  the  grand  jury  of  Vigo  county  returned  an 
indictment  against  him  and  one  Charles  M.  Trout  "for 
conspiracy  to  defraud  an  underwriter";  that  on  the  31st 
day  of  October,  1891,  the  governor  of  Indiana,  by  requi- 
sition, demanded  of  the  governor  of  the  State  of  Minne- 
sota that  the  defendant  be  delivered  up  to  be  removed  from 
the  State  of  Minnesota  to  Indiana;  that  James  U.  Stout 
was  appointed  an  agent  for  the  State  last  named ;  that  de- 
fendant was  arrested  at  St.  Paul,  Minnesota,  and  brought 
back  to  Indiana;  that  ever  since  the  defendant  was  re- 
ceived into  custody  by  Stout  he  has  been,  and  now  is,  in 
the  jail  of  Vigo  county,  to  answer  the  charge  in  the  in- 
dictment mentioned ;  that  he  is  ready  to  answer  the  charge 
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on  which  he  was  so  extradited ;  that  he  came  to  Indiana 
to  answer  the  charge  in  that  indictment  and  no  other,  and 
is  ready  "  in  this  behalf  to  put  himself  upon  the  country  " ; 
that  at  the  time  the  indictment  mentioned  was  returned  he 
was  domiciled  in  the  city  of  St.  Paul,  and  that  until  he  was 
removed  by  Stout  the  "  State  of  Minnesota  was  his  asylum 
State/' 

It  is  a  settled  rule  that  a  plea  in  abatement  mu6t  be 
strictly  construed,  and  the  specific  grounds  upon  which  the 
defendant  demands  that  the  prosecution  abate  must  be 
stated  with  certainty.  Ward  v.  State,  48  Ind.  289 ;  Hardin 
v.  State,  22  Ind.  347  (351).  The  plea  before  us  simply 
alleges  that  the  defendant  was  charged  in  the  original  in- 
dictment "with  conspiracy  to  defraud  an  underwriter,"  and 
this  averment  certainly  is  not  sufficient  to  show  that  the 
accused  was  extradited  upon  an  indictment  charging  him 
with  an  offense  different  from  that  for  which  he  was  tried 
and  convicted.  We  can  not  say  that  an  accused  may  not 
be  guilty  of  obtaining  money  by  false  pretenses  from  an 
underwriter  as  well  as  from  any  one  else.  We  are  not  un- 
mindful of  the  existence  of  the  statute  respecting  the 
offense  of  swindling  underwriters  or  insurance  companies, 
but  we  can  not  say  upon  the  allegation  of  the  plea  that 
the  extradition  was  upon  an  indictment  charging  one  of- 
fense and  the  trial  and  conviction  upon  an  indictment 
chargtng  another  and  different  crime.  The  bare  naming 
of  an  offense  in  such  vague  and  general  terms  as  those  em- 
ployed in  the  plea  before  us  does  not  authorize  the  conclu- 
sion that  the  offenses  were  different  and  distinct,  much  less 
does  it  authorize  the  conclusion  that  there  were  two  entirely 
different  offenses  growing  out  of  different  transactions  or 
occurrences.  There  is  no  offense  designated  by  the  statute 
in  the  terms  which  the  plea  employs  in  describing  the  of- 
fense alleged  to  have  been  described  in  the  first  indictment. 
Counsel  inform  us  in  their  brief  that  the  offense  described 
in  that  indictment  was  that  defined  in  section  2138  of  the 
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revised  statutes  of  1881,  but  their  plea  does  not  so  allege. 
A  plea  in  abatement  in  order  to  defeat  a  prosecution  ought, 
at  least,  to  state  the  substance  of  the  material  allegations 
of  the  indictment  relied  upon  as  the  ground  for  abating  a 
prosecution.  Even  if  the  offense  alleged  to  have  been 
charged  in  the  first  indictment  had  been  correctly  desig- 
nated, the  averment  would  not  be  sufficient,  since  it  is 
nothing  more  than  the  statement  of  a  conclusion,  for  facts 
are  conspicuously  absent.  Aside  from  these  considerations, 
we  think  the  plea  is  not  good,  even  if  it  be  conceded  that 
the  appellant's  theory  upon  the  subject  of  extradition  is 
correct,  for  the  provisions  of  the  two  statutes  involved  are 
so  similar  that  we  can  not,  even  upon  appellant's  theory 
as  to  the  effect  of  extradition,  hold  that  the  offenses  pre  so 
essentially  different  that  extradition  upon  an  indictment 
charging  one  of  the  offenses  will  not  permit  the  accused 
to  be  tried  for  the  other.  Elliott's  Supp.,  section  341 ;  sec- 
tion 2138,  R.  S.  1881. 

We  are  not  prepared  to  assent  to  the  doctrine  of  counsel 
that  a  party  brought  into  this  State  upon  a  requisition 
based  upon  an  indictment  charging  one  offense  may  not 
be  here  tried  for  a  different  offense ;  but  we  do  not  deem 
it  necessary  to  investigate  or  decide  that  question,  for, 
conceding  that  the  general  theory  of  the  appellant's  coun- 
sel is  correct,  their  plea  is,  nevertheless,  clearly  bad.  Upon 
the  general  question  of  extradition  we  cite  Hackrtey  v. 
Welsh,  107  Ind.  253,  and  35  Central  Law  Journal,  301.  If 
we  were  prepared  to  assent  to  the  appellant's  theory,  and 
affirm  the  general  rule  to  be  that  where  the  extradition 
is  upon  an  indictment  charging  a  specific  offense,  there 
can  not  be  a  trial  for  another  distinct  offense,  we  could 
not  hold  that  this  case  falls  within  the  general  rule,  for 
we  think  that  the  rule  does  not  apply  where  the  cases, 
although  different  in  form  and  incidents,  arise  out  of  the 
same  transaction  or  occurrence.  If  an  indictment  should 
charge  larceny  where  the  crime  is  the  closely  kindred  one 
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of  embezzlement,  and  it  should  appear  that  the  charges 
against  the  accused  grew  out  of  the  same  transaction  or 
occurrence,  he  might.be  tried  for  embezzlement,  although 
I  the  technical  rules  discriminate  between  the  two  offenses. 

The  conclusion  we  here  assert  is  required  by  the  decision 
in  the  case  of  Waterman  v.  State,  116  Ind.  51.  Where  the 
transaction  or  occurrence  is  clearly  one  and  the  same,  the 
general  rule  invoked  can  not  apply,  even  if  it  be  granted 
that  counsel  are  right  in  their  assertion  of  it. 

There  was  no  error  in  admitting  the  insurance  policy  in 
evidence.  We  have  already  practically  decided  this  ques- 
tion in  adjudging  that  it  was  not  necessary  to  incorporate 
the  policy  in  the  indictment.  A  written  instrument  may 
often  be  competent  evidence,  and  yet  not  be  a  necessary 
part  of  a  pleading,  and  the  policy  of  insurance  was  here 
competent  evidence,  although  not  a  part  of  the  pleading. 

It  is  stoutly  contended  by  the  counsel  for  the  State,  that, 
as  the  record  does  not  show  that  all  the  instructions  given 
are  contained  in  it,  we  can  not  consider  any  questions  on 
the  giving  or  the  refusal  of  instructions.  The  authorities 
give  substantial  support  to  this  position.  Ohio,  etc.,  R.  W. 
Co.  v.  Buck,  130  Ind.  300;  City  of  New  Albany  v.  McCul- 
loch,  127  Ind.  500.  See  authorities  cited,  Elliott's  Appellate 
Procedure,  section  722,  p.  678,  n.  2. 

There  is  another  rule  which  is  influential,  and  that  is 
this:  Exceptions  can  not  be  reserved  to  instructions  in 
gross,  but  must  be  taken  to  the  instructions  specifically. 
State  v.  Gregory,  31  N.  E.  Rep.  952.  See,  also,  authorities 
cited,  Elliott's  Appellate  Procedure,  section  792.  ' 

In  meeting  the  contention  of  the  counsel  for  the  State 
that  no  questions  are  presented  upon  the  instructions  for 
the  reason  that  they  are  not  all  in  the  record,  appellant's 
counsel  argue  that  where  instructions  are  not  all  in  the 
record  the  judgment  will,  nevertheless,  be  reversed,  if  those 
given  are  so  palpably  erroneous  as  that  no  supposable  in- 
structions could  cure  the  errors  contained  in  them,  and 
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we  are  referred  to  Marshall  v.  Lewark,  117  Ind.  377,  and 
City  of  Indianapolis  v.  Murphy,  91  Ind.  382.  The  last  case 
named  is  unfavorable  to  the  appellant  upon  the  question 
of  exceptions  to  instructions,  but  the  first  named  case, 
while  fully  recognizing  the  general  rule  that  the  record 
must  contain  all  of  the  instructions,  does  declare  that 
where  no  supposable  instructions  could  cure  errors  in  those 
given,  an  exception  to  the  rule  exists.  Waiving  the  effect 
of  the  failure  of  the  appellant  to  except  specifically  to  each 
instruction,  but  by  no  means  departing  from  or  question- 
ing the  rule  upon  that  subject — a  rule  we  fully  sanction 
because  required  by  sound  reasons  and  necessary  to  the 
uniformity  of  procedure — we  shall,  as  a  matter  of  grace 
and  not  of  right,  examine  the  objections  urged  to  the  in- 
structions by  counsel. 

The  objection  to  the  instruction  which  states  that  Mus- 
grave  and  Trout  had  demanded  separate  trials  is  not  well 
taken.  It  is  not  error  to  inform  a  jury  of  such  a  fact;  at 
all  events,  it  is  not  such  a  material  error  as  will  reverse  a 
judgment. 

The  court  did  not  err  in  refusing  the  instruction  asked 
by  appellant,  declaring  that  there  could  be  no  conviction 
unless  the  evidence  showed  that  Mrs.  Musgrave  knew  of 
the  existence  of  the  policy  of  insurance.  It  is  possible 
that  an  instruction  to  the  effect  that  the  ignorance  of  Mrs. 
Musgrave  as  to  the  existence  of  the  policy  might  be  con- 
sidered as  a  fact  bearing  upon  the  question  of  the  appel- 
lant's guilt  would*  have  been  proper,  but  however  this  may 
be,  and  as  to  that  we  express  no  opinion,  an  instruction 
directing  an  acquittal  solely  on  the  ground  of  her  ignor- 
ance of  the  policy  was  not  proper.  As  the  instruction 
was  not  correct  in  the  terms  in  which  it  was  asked  there 
was  no  error  in  refusing  it,  even  though  the  court,  had  it 
so  elected,  might  have  modified  or  corrected  it  so  as  to 
make  it  express  the  law.  See  authorities  cited,  Elliott's 
Appellate  Procedure,  section  735,  and  uotes. 
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It  was  not  essential,  as  appears  from  what  we  have  else- 
where said,  that  Mrs.  Musgrave  should  have  been  one  of 
the  conspirators,  nor  was  it  necessary  that  she  should  have 
known  of  their  guilty  purpose  or  acts.  The  guilt  of  the 
appellant  does  not  depend  upon  what  the  beneficiary  in  the 
policy  knew  or  did  not  know,  but  upon  what  he  himself 
knew  and  did.  It  seems  to  us,  indeed,  that  the  want  of 
knowledge  on  the  part  of  the  beneficiary  in  the  policy  is 
strongly  against  the  conspirators,  for  the  natural  inference 
is  that  their  ulterior  purpose  was  to  #  secure  the  money  for 
themselves.  If  the  policy  was  taken  out  by  Musgrave  on 
his  own  life,  a  beneficiary  named  and  the  policy  concealed 
from  her,  the  inference  is  that  neither  by  his  scheme  of 
fraudulently  securing  the  payment  of  the  policy  nor  his 
guilty  acts  did  he  intend  that  any  one  else  than  he  himself 
should  in  the  end  reap  the  profit.  There  was,  it  is  quite 
6afe  to  say,  under  the  evidence,  no  error  committed  in  re- 
fusing the  instructions  asked  upon  this  point. 

We  have  given  the  appellant  the  benefit  of  a  liberal 
consideration  of  his  appeal — too  liberal  under  the  rales — 
but,  for  all  this,  we  discover  no  error  that  will  avail  him. 

Judgment  affirmed. 

Filed  December  22,  1892. 


No.  15,929. 

Fisher  bt  al.  v.  Bush. 

Statute  op  Limitation. — Right  to  Head, — Averment  in  Complaint  Can  Not 
Affect. — Five  Years  Statute. — Administrator's  Sale. — Action  to  Set  Aside. — 
In  an  action  to  set  aside  an  administrator's  sale  of  real  estate,  an  aver- 
ment in  the  complaint,  of  the  date  when  the  plaintiff  became  twenty-one 
years  of  age,  is  surplusage,  and  can  not  aftect  the  right  of  the  defendant 
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to  set  up  in  answer  the  statute  of  limitation;  and,  in  such  case,  the  five 
years  statute  being  pleaded  and  governing,  a  demurrer  to  it  should  have 
been  overruled. 

Bill  of  Exceptions.  — FUing  Previous  to  Day  Fixed  by  Court — Effect. — 
Where  a  day  is  fixed  by  the  court,  on  which  to  file  a  bill  of  exceptions, 
and  the  bill  is  filed  on  the  day  previous,  the  bill  is  seasonably  filed, 
and  does  not  have  the  same  effect  as  if  it  had  been  filed  after  the  time 
allowed. 

Administrator's  Sale. —  Void.  — Record.  —  Constructive  Notice. — Subsequent 
Purc/tasers. — Attorney  and  Client. — Where  an  action  was  brought  to  set 
aside  an  administrator's  sale  of  real  estate  as  void,  and  the  record  shows 
that  the  firm  of  O'Brien  and  Graham,  acting  as  attorneys  for  said  admin- 
istrator, procured  an  order  for  the  sale  of  said  real  estate,  and  that  when 
sold,  said  real  estate  was  purchased  by  one  Robert  Graham,  the  record 
was  sufficient  to  put  subsequent  purchasers  on  inquiry,  and  was  con- 
structive notice  of  the  illegality  of  the  sale,  said  Robert  Graham  being  a 
member  of  the  said  firm  of  O'Brien  and  Graham. 

Same. —  Void.-  -Action  to  Set  Aside. —  What  is  Required  of  Plaintiff. — Where 
an  aclion  is  brought  to  set  aside  a  void  administrator's  sale  of  land,  the 
plaintiff  is  not  entitled  to  the  relief  demanded  until  he  accounts  for  the 
amount  paid  out  of  the  proceeds  of  said  sale  on  liabilities  of  said  estate, 
for  which  the  land  was  liable. 

Notice. — Constructive. — Record. — Void  Administrator's  Sale. — Subsequent  Pur- 
chaser.— A  record  of  an  illegal  sale  by  an  administrator  is  sufficient  to 
amount  to  constructive  notice  of  such  illegality,  when  the  connection 
between  the  facts  disclosed  by  the  record  and  the  facts  to  be  discovered 
are  such  that  the  former  may  be  said  to  furnish  a  reasonable  and  natural 
clew  to  the  latter. 

Prom  the  Hamilton  Circuit  Court. 

T.  J.  Kane,  R.  R.  Stephenson,  T.  P.  Davis  and  W.  R. 
Fertig,  for  appellants. 

W.  S.  Christian ,  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellee 
against  the  appellants  to  set  aside  an  administrator's  sale  of 
real  estate.  The  complaint  is  in  three  paragraphs,  all  sub- 
stantially alike,  except  an  omission  in  the  first  and  second 
paragraphs.  A  demurrer  was  addressed  to  each  para- 
graph of  the  complaint  and  overruled,  and  exceptions 
reserved.  William  J.  Passwater  died  the  owner  of  the 
land  in  question,  and  Cassandra  Bush,  daughter   of  the 
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deceased,  became  the  owner  of  the  undivided  two-fifteenths 
of  said  real  estate  by  descent  from  her  father,  and  she  died 
and  the  same  descended  to  the  appellee  and  her  father  iii 
equal  parts.  Joshua  J.  Cottiugham  was  duly  appointed  and 
qualified  as  administrator  of  the  estate  of  said  William  J. 
Passwater,  deceased,  and  in  1871  filed  his  petition  in  the 
Common  Pleas  Court  of  Hamilton  county,  and  obtained  an 
order  for  the  sale  of  the  land  in  question.  The  adminis- 
trator gave  bond,  and  the  proceedings  for  the  sale  of  the 
land  were  regular. 

O'Brien  and  Graham  were  the  attorneys  of  the  admin- 
istrator and  appeared  for  him,  and,  in  their  firm  name,  filed 
a  petition  for  the  administrator  and  obtained  the  order  for 
the  sale  of  the  laud.  The  land  was  sold  in  pursuance  of 
the  order,  and  Robert  Graham,  of  the  firm  of  O'Brien  and 
Graham,  one  of  the  attorneys  of  the  administrator,  pur- 
chased the  land,  at  such  administrator's  sale,  in  his  own 
name.  The  sale  was  reported  and  confirmed,  and  the  pur- 
chaser conveyed  the  land  to  the  administrator,  and  the 
appellant,  John  W.  Fisher,  became  the  owner  of  the  land 
by  mesne  conveyances  from  Cottiugham  and  others  for 
value.  These  facts  are  alleged  in  each  paragraph  of  the 
complaint,  and  it  is  further  alleged  that  no  consideration 
whatever  passed  from  Graham  to  the  administrator,  and 
that  appellee  has  received  nothing  whatever  on  account  of 
the  sale  of  the  land.  It  is  further  alleged  that  the  appel- 
lants, and  all  parties  through  whom  they  claim  had  knowl- 
edge and  notice,  that  no  consideration  whatever  passed 
between  the  said  administrator  and  his  attorney  on  account 
of  the  sale  of  the  land. 

The  third  paragraph  of  complaint,  we  think,  states  a  good 
cause  of  action.  It  avers  that  the  sale  by  the  administra- 
tor to  his  attorney  was  without  any  consideration  what- 
ever, which  fact  appellant  and  all  persons  through  whom 
he  claims  had  kuowledge  and  notice  of  the  fact,  and  that 
the  appellee  had  received  nothing  whatever  from  the  sale. 
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These  facts  show  that  appellee ,  had  received  nothing  to 
account  for ;  that  the  sale  was  invalid,  and  that  the  pur- 
chasers knew  it. 

The  first  paragraph  of  the  complaint,  as  it  appears  iu  the 
record,  does  not  describe  any  definite  interest  in  the  real 
estate.  It  is  stated  in  this  paragraph  that  the  mother  of 
the  appellee  departed  this  life  intestate,  the  owner  of  the 
undivided  part  in  value  of  the  real  estate,  describing  it, 
leaving  the  appellee  and  her  father  her  only  heirs  at  law, 
but  omitting  to  state  what  portion  she  owned.  This  ren- 
ders the  first  paragraph  bad. 

The  second  paragraph  is  also  defective  on  account  of  an 
insufficient  description  of  the  real  estate.  It  alleges  that 
the  mother  owned  the  undivided  two-fifteenths  of  a  part 
of  the  real  estate.  The  court  erred  in  overruling  the  de- 
murrer to  the  first  and  second  paragraphs  of  complaint* 

The  appellants  answered  in  five  paragraphs.  The  first 
was  a  general  denial.  A  demurrer  was  filed  by  the  appel- 
lee to  each  of  the  paragraphs  of  answer,  except  the  first, 
and  was  sustained  as  to  the  third,  fourth  and  fifth  para- 
graphs, and  exceptions  were  reserved.  The  paragraphs  of 
answer  to  which  demurrers  were  sustained  pleaded  the 
statutes  of  limitation.  The  third  pleaded  the  five  years 
statute ;  the  fourth  pleaded  the  fifteen  years  statute,  and  the 
fifth  pleaded  the  twenty  years  statute  of  limitation.  In 
support  of  the  rulings  in  sustaining  the  demurrers,  it  is 
urged  that  the  rulings  are  correct,  for  the  reason  that  it  is 
alleged  in  the  complaint  that  the  appellee  became  twenty- 
one  years  of  age  on  a  certain  date,  which  is  less  than  two 
years  prior  to  the  date  of  the  filing  of  the  complaint,  the 
time  given  her  by  section  296,  R.  8. 1881,  to  bring  the  ac- 
tion after  the  disability  is  removed,  and  the  date  of  her 
majority  being  stated,  the  defenses  pleaded  might  have 
been  made  under  the  answer  of  general  denial. 

The  fact  that  the  date  when  appellee  became  twenty-one 
years  of  age  is  averred  in  the  complaint  did  not  prevent 


NOVEMBER  TEKM,  1892.  319 


Fisher  et  <d.  v.  Bush. 


the  appellant  from  pleading  the  statute  of  limitation.  It 
was  an  unnecessary  averment  in  the  complaint,  and  if  the 
averment  rendered  an  answer  of  the  statute  of  limitation 
bad,  and  it  should  transpire  that  the  date  was  incorrectly 
stated  in  the  complaint,  then  the  answering  party  would 
l>e  deprived  of  his  defense,  unless  he  could  make  it  under 
some  other  paragraph  of  his  answer,  but  even  if  the  same 
defenses  might  have  been  made  under  the  general  denial, 
this  did  not  preclude  the  right  of  filing  a  special  answer 
setting  up  the  statute  of  limitation,  though  in  such  case  it 
might  not  be  error  to  sustain  a  demurrer  to  such  special 
answer.  This  case,  however,  is,  as  we  interpret  such  para- 
graph of  the  complaint,  an  action  by  the  appellee  to  set 
aside  an  administrator's  sale  and  have  her  interest  declared 
in  the  land.  It  is  not  an  action,  in  the  strict  sense,  to  re- 
cover the  possession  of  real  estate  or  to  quiet  title  to  the 
same,  and  from  the  judgment  it  appears  that  the  view  we 
take  of  it  is  in  harmony  with  that  taken  by  the  trial  court. 
The  action  is  to  recover  real  estate  sold  by  an  administra- 
tor under  an  order  of  court,  specially  directing  the  sale, 
and  the  time  for  the  bringing  of  the  action  is  limited  by 
the  fourth  subdivision  of  section  293,  R.  S.  1881.  It  hits 
been  held  that  such  actions  are  barred  in  five  years, 
though  the  sale  be  absolutely  void.  Davidson  v.  Bates, 
111  Ind.  391.  Valid  sales  require  no  protection  by 
statutes  of  limitation.  Irey  v.  Markcy,  132  Ind.  546.  It 
is  to  the  illegal  and  void  sales  that  statutes  of  limitation 
are  intended  to  apply.  The  court  erred  in  sustaining  the 
demurrer  to  the  third  paragraph  of  answer.  The  five  years 
statute  being  pleaded  and  governing  in  the  case,  there  was 
no  available  error  in  sustaining  the  demurrer  to  the  para- 
graphs pleading  the  fifteen  and  twenty  years  statute  of 
limitations.  Appellant,  having  the  right  to  make  his  de- 
fense under  the  five  years  statute,  was  not  harmed  by 
the  ruling  sustaining  the  demurrer  to  the  other  answer. 
The  next  question  is  presented  by  the  overruling  of  the 
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motion  for  new  trial,  which  relates  to  the  sufficiency  of 
the  evidence  to  support  the  finding,  but  it  is  contended  on 
behalf  of  the  appellee  that  the  bill  of  exceptions  contain- 
ing the  evidence  is  not  properly  in  the  record,  for  the  k  rea- 
son that  the  record  shows  that  the  motion  for  a  new  trial 
was  filed,  overruled  and  excepted  to,  and  leave  given  to  file 
the  bill  of  exceptions  on  the  3d  day  of  June,  1890,  and 
that  the  bill  was  filed  on  the  2d  day  of  June,  1890 ;  that  it 
contains  no  certificate  of  the  judge,  that  it  contains  all  the 
evidence  given  at  the  trial,  aud  that  it  was  not  filed  within 
the  time  allowed,  as  it  was  filed  previous  to  the  day  fixed 
by  the  court,  and  is  no  more  a  part  of  the  record  than  if 
it  was  filed  a  day  after  the  day  fixed  for  the  filing.  We 
can  not  agree  with  the  counsel's  theory  of  the  record. 
The  record  shows  that  in  connection  with  the  order  over- 
ruling the  motion  for  a  new  trial,  and  as  a  part  of  the 
same  entry,  the  appellant  excepted,  aud  at  the  trial  pre- 
sented their  bill  of  exceptions,  which  was  duly  sigmed 
by  the  court,  filed  by  the  clerk,  and  is  in  the  words  and 
figures  following,  to  wit:  And  then  the  bill  is  set  out,  and 
over  the  judge's  signature. contains  the  statement  that  it 
was  all  the  evidence  given  in  the  cause,  and  is  properly 
certified  and  signed  by  the  judge. 

Two  questions  are  presented  as  to  the  sufficiency  of  the 
evidence.  It  is  agreed  by  the  parties  as  a  fact  that  all  the 
knowledge  the  appellant  and  other  purchasers  for  value 
through  whom  the  appellant,  John  W.  Fisher,  claimed 
title  was  such  as  was  conveyed  by  the  record,  and  it  is 
contended  on  behalf  of  the  appellant  that  as  the  record 
only  showed  that  the  firm  of  O'Brien  and  Graham  were 
the  attorneys  of  the  administrator  and  appeared  for  him 
as  liis  attorneys  and  obtained  the  order  for  the  sale  of  the 
real  estate,  the  christian  name  of  Graham  not  appearing 
in  the  record,  and  the  sale  being  made  to  said  Graham  in 
the  name  of  Robert  Graham,  the  record  did  not  con- 
vey and  charge  the  subsequent  purchasers  for  value  with 
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notice  of  the  fact  that  Robert  Graham,  the  purchaser,  was 
the  same  person  who  was  a  member  of  the  firm  of  O'Brien 
and  Qraham,  and  one  of  the  attorneys  of  the  administra- 
tor in  procuring  the  order  of  sale,  and  that  the  sale  was, 
on  that  account,  illegal. 

We  think  the  information  contained  in  the  record  of  the 
sale  was  such  as  to  put  subsequent  purchasers  on  inquiry, 
and,  if  the  inquiry  had  been  pursued,  would  have  unmis- 
takably led  to  a  discovery  of  the  truth  which  rendered  the 
sale  illegal,  and  if  so  the  purchasers  were  charged  with 
constructive  notice.  The  connection  between  the  facts  dis- 
closed by  the  record  and  the  further  facts  to  be  discovered 
were  such  as  that  the  former  may  be  said  to  furnish  a  clue, 
a  reasonable  and  natural  due,  to  the  latter.  In  the  case 
of  Johnson  v.  Hess,  sheriff,  126  Ind.  298,  this  court  said : 
"If  the  information  which  it  conveys, or  the  inquiry  which 
it  suggests  will,  if  pursued,  unmistakably  lead  to  a  dis- 
covery of  the  truth,  then  there  is  constructive  notice  of  the 
title  or  encumbrance,  otherwise  there  is  no  such  notice." 

The  same  opinion  contains  an  extract  from  the  opinion 
in  Birdsatt  v.  Russell,  29  N.  Y.  220,  and  appeared  in  the 
case  of  Joms  v.  McNarrin,  68  Mc.  834,  in  which,  in 
speaking  of  constructive  notice,  it  is  said :  u  There  must 
appear  to  be  hi  the  matter  of  the  case  such  a  connection 
between  the  facts  discovered  and  the  further  facts  to  l>e 
discovered,  that  the  former  may  be  said  to  furnish  a  clue — 
a  reasonable  and  natural  clue — to  the  latter."  This  doc- 
trine we  think  applicable  to  and  decisive  of  this  case,  for 
in  the  same  record  there  appears,  as  one  of  the  attorneys 
of  the  administrator,  a  party  by  the  name  of  Graham,  who 
is  a  member  of  a  law  firm,  and  the  name  of  the  purchaser 
as  Robert  Graham.  An  inquiry  as  to  the  relation  the  at- 
torney has  to  the  purchaser  would  with  certainty  give  the 
information  that  they  were  one  and  the  same  person.  The 
names  thus  appearing  in  the  same  record  certainly  ought 
Vol.  133.— 21. 
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to  put  a  party  on  the  inquiry.  See  authorities  cited  in 
Johnson  v.  Hess,  supra. 

The  further  contention  is  made  as  to  the  insufficiency  of 
the  evidence.  It  appears  as  an  agreed  fact  in  the  record 
that  after  the  alleged  sale  the  administrator  charged  him- 
self as  such  administrator  with  $500,  the  purchase  price  he 
claimed  to  have  received  from  the  sale  of  the  land,  and 
that  he  showed  that  he  had  paid  indebtedness,  reducing 
the  amount  in  his  hands  to  $290  in  1875,  which  indebted- 
ness so  paid  by  him  was  said  Cassandra  Bush's  (mother  of 
appellee)  portion  of  the  debts  of  said  decedent,  Passwater ; 
that  there  was  $290  in  his  showing  left  in  his  hands  that 
he  should  have  paid  over  to  the  heirs  of  Cassandra  Bush, 
and  that  he  has  failed  to  pay  it  over,  and  it  is  contended 
by  counsel  for  appellant  that  the  appellee  is  not  entitled  to 
have  the  sale  set  aside,  until  she  accounts  for  the  amount 
paid  out  on  account,  for  which  the  real  estate  so  pretended 
to  be  sold  was  liable.  This  contention  of  the  appellaut, 
we  think,  is  correct  and  supported  by  authority. 

The  administrator  made  a  sale  (true,  he  made  it  to  his 
attorney),  a  sale  he  had  no  legal  right  to  make,  but  he  did 
make  it  and  it  was  confirmed  by  the  court,  and  he  charged 
himself  with  the  amount  of  the  sale,  and  took  a  reconvey- 
ance of  the  land  to  himself  in  payment  of  the  same,  and 
then  paid  out  $210  on  debts  for  which  the  land  was  liable, 
and  which  appellee  and  her  father,  the  heirs  of  Cassandra 
Bush,  got  the  benefit  of  by  discharging  the  debts  for  which 
the  land  was  liable,  and  equity  and  good  conscience  re- 
quire them  to  repay,  or  at  least  offer  to  do  so,  before  hav- 
ing the  sale  set  aside. 

In  Shepherd  v.  Fishery  17  Ind.  229,  in  speaking  of  an 
illegal  sale  by  an  administrator,  this  court  says:  "This 
sale,  to  be  sure,  was  made  by  the  administrator,  and  not 
by  the  plaintiffs,  but  that  can  make  no  difference  in  prin- 
ciple. The  land  was  liable  for  the  debts  of  the  deceased, 
and  was  sold  for  the  payment  of  those  debts.    The  plaint- 
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iffs  stand  in  the  same  situation  as  if  the  sale  had  been 
made  by  them ;  and  before  they  can  set  aside  the  sale  to 
Fisher  they  must  restore  to  him  the  purchase  money  thus 
paid.  The  same  may  be  said  in  reference  to  the  trust,  aris- 
ing from  the  alleged  fact  that  Fisher  purchased  the  land 
for  the  benefit  of  the  plaintiffs.  Before  such  trust  can  be 
enforced,  the  money  invested  by  Fisher  must  be  paid  and 
restored  to  him."  That  was  a  case  where  it  was  sought  to 
set  aside  the  sale  for  fraud.  There  can  be  no  difference  in 
a  case  of  actual  and  legal  fraud.  Nor  is  there  any  differ- 
ence in  principle,  whether  the  heirs  themselves  received 
the  money  or  whether  the  money  was  paid  in  satisfaction 
of  a  debt  for  which  the  land  was  liable.  If  in  either  case 
the  heirs  desire  to  set  aside  the  sale,  it  is  but  justice  and 
equity  that  they  should  account  for  and  repay  the  amount 
which  has  been  paid  to  them,  or  which  they  have  received 
the  benefit  of.  See  Freeman  on  Void  Judicial  Sales,  sec- 
tion 53,  and  authorities  there  cited. 

The  conclusions  we  have  reached  load  to  a  reversal  of 
the  judgment. 

Judgment  reversed,  with  instructions  to  the  Circuit 
Court  to  proceed  in  accordance  with  this  opinion. 

Filed  December  21,  1892. 
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Convey ance. — Right  of  Way. — Natural  Qas  Line.  —  Effect  of  Instrument. — 
Attempt  to  Release. — Effect. — Where  A.  granted  to  B.  a  right  of  way 
through  his  land  to  lay  a  natural  gas  pipe-line,  and  the  writing  is 
signed  by  the  grantor  alone,  which  is  accepted  by'  the  grantee,  and  the 
written  instrument  is  duly  recorded  in  the  proper  county,  the  instrument 
ift  a  contract  entered  into  by  both  the  parties,  and  can  not  be  annulled  by 
one  of  them  only ;  and  where  the  grantee  afterwards  executes  a  writing 


824  SUPREME  COURT  OF  INDIANA, 

Harlan  v.  Logansport  Natural  Gas  Company. 

by  way  of  cancellation  of  the  former  instrument,  and  has  it  entered  of 
record  upon  the  margin  of  the  record  of  the  first-named  instrument,  it 
can  not,  so  far  as  it  concerns  the  rights  of  the  grantor,  have  any  effect. 
For  contract,  see  opinion. 
Same. — Leone. — Gob  Pipe- Line. — Benefit  to  Grantor  Dependent  Upon  Grantee'* 
Action. — Mistake  of  Grantee. — Line  Laid  Wholly  Without  Grantor'*  Land. — 
Effect  on  Rights. — Where  A.  grants  to  B.  a  right  of  way  to  lay  a  natural 
gas  pipe-line,  and  the  lease  grants  to  A.,  in  consideration  of  said  right  of 
way,  the  free  use  of  gas  from  said  pipes  when  laid,  and  certain  other 
rights,  said  grantor  of  the  right  of  way  has  no  rights  under  the  lease 
until  the  grantee  has  occupied  said  right  of  way,  and  the  grantee  can 
not  be  bound  to  use  the  right  of  way  in  a  definite  time,  under  penalty, 
unless  so  specified  in  the  lease;  and  where  the  grantee  of  the  right  of  way, 
by  mistake,  placed  said  pipe-line  entirely  off  the  grantor's  land,  and  be- 
lieving they  were  in  said  right  of  way,  permitted  the  grantor  to  make 
connection  and  use  the  gas,  such  acts  did  not  estop  the  grantee,  nor  se- 
cure any  additional  rights  to  the  grantor. 

From  the  Clinton  Circuit  Court. 

J.  C.  Blacklidge,  W.  E.  Blacklidge,  B.  C.  Moon,  C.  G. 
Guenther  and  S.  0.  Bayless,  for  appellant. 

J.  C.  Nelson  and  Q.  Myers,  for  appellee. 

Howard,  J. — This  is  a  controversy  concerning  a  right  of 
way.  Appellee  is  engaged  in  the  distribution  and  sale  of 
natural  gas  for  heating  purposes  in  the  city  of  Logansport, 
and  owns  a  pipe-line  extending  to  Logansport  from  the 
gas  fields  near  the  city  of  Kokomo.  Appellant  is  the 
owner  of  a  farm,  described  in  the  complaint,  lying  along1 
the  east  side  of  and  near  to  appellee's  pipe-line.  Appellee 
had  a  contract  with  a  company  known  as  the  Indiana 
Piping  and  Construction  Company  to  put  in  appellee's 
plant.  The  Construction  Company  also  obtained  the  right 
of  way  for  the  laying  of  the  pipe,  making  out  the  leases, 
however,  in  the  name  of  appellee  and  on  printed  blanks 
in  which  the  name  of  appellee  was  printed  as  lessee  or 
grantee.  The  Construction  Company  afterward  turned 
over  all  property  and  rights  to  appellee,  including  such 
grants  of  right  of  way.     On  November  2, 1888,  appellant 
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so  executed  to  appellee  the  following  grant  of  right  of 
way: 

"For  and  in  consideration  of  one  dollar  to  me  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  and 

the  payment  of  the  further  sum  of dollars  when  said 

grant  shall  be  used  or  occupied, do  hereby  grant  and 

consent  to  the  Logansport  Natural  Gas  Company,  its  suc- 
cessors and  assigns,  the  privilege  and  right  of  way  to  lay, 
maintain,  repair  and  remove  pipe-lines,  and  operate  the 
same  over  and  along  the  road  or  highway  in  Center  town- 
ship, county  of  Howard  and  State  of  Indiana,  bounded 
and  described  as  follows :  The  undersigned  grants  to  said 
gas  company  a  privilege  to  run  a  gas  main-line  along  the 
west  side  of  his  farm,  on  or  near  the  west  line ;  same  to  be 
buried  two  feet  below  the  surface,  and  not  disturb  open 
or  tile  ditches.  Said  gas  company  agrees  to  furnish  the 
undersigned  first-class  one-inch  pipe,  not  to  exceed  210 
rods  at  cost  of  same  at  wholesale  prices,  and  two  governors 
at  cost  of  same  at  wholesale  prices,  and  two  governors  at 
cost  of  same  as  gas  companies  use  for  domestic  purposes, 
and  on  lines  where  main  is  of  size  used  by  grantor,  with 
right  of  ingress  and  egress  to  and  from  the  same.  The 
Logansport  Natural  Gas  Company  hereby  agrees  to  pay 
any  damages  which  may  arise  from  the  laying,  maintain- 
ing or  operating  of  said  pipe-lines.  Said  gas  company 
agrees  to  make  attachments  on  said  premises  for  the  un- 
dersigned, and  give  free  gas  for  two  dwellings  on  said 
premises  so  long  as  this  grant  remains  in  force ;  the  under- 
signed to  keep  his  line  in  good  repair. 

"In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  this  2d  day  of  November,  1888. 

"  Harrison  Harlan,    [seal.]" 

The  contract  so  made  was  duly  acknowledged  by  appel- 
lant as  grantor,  accepted  by  appellee  and  placed  on  record 
in  the  recorder's  office  of  Howard  county.  It  appears  from 
the  complaint,  and  this  is  not  disputed,  that  appellee  "did 
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lay  a  pipe-line  along  said  highway  and  along  the  west  side 
of  the  plaintiff's  (appellant's)  said  farm  and  near  to  the 
west  side^  of  his  farm,  but  said  pipe-line  was  laid  about  eight 
feet  west  of  the  line  of  plaintiff's  farm  and  does  not  touch 
plaintiff's  land  at  any  point."  It  also  appears  that  appel- 
lant put  in  the  necessary  pipes  and  fixtures  to  convey  the 
gas  from  appellee's  pipe-line  to  and  into  appellant's  two 
houses  on  said  land.  On  the  11th  of  February,  1889,  ap- 
pellant began  to  use  the  gas  from  appellee's  pipe  line,  and 
so  continued  to  use  it  until  the  2d  day  of  October,  1889, 
when  appellee  cut  off  the  supply.  On  the  23d  of  Septem- 
ber previous,  appellee  had  executed  and  placed  on  record 
in  the  recorder's  office,  upon  the  margin  of  the  record  of 
the  lease  or  contract  hereinbefore  set  out,  a  writing  pur- 
porting to  surrender  and  cancel  said  lease,  which  writing 
is  as  follows : 

"The  Logansport  Natural  Gas  Company,  the  lessee  in 
the  within  instrument,  hereby  and  now  elects  to  surrender 
all  rights  hereunder,  and  cancel  this  lease  and  contract,  and 
this  lease  and  contract  is  hereby  canceled,  and  all  rights 
under  it  surrendered,  this  23d  day  of  September,  1889. 
"The  Logansport  Natural  Gas  Company. 

"  Per  A.  P.  Jenks,  Secretary." 

On  the  5th  day  of  October,  1889,  appellant  filed  his  com- 
plaint in  the  Howard  Circuit  Court  against  appellee,  alleg- 
ing the  facts  hereinbefore  stated,  and  making  other  alle- 
gations, and  asked  the  court  for  a  decree  "  establishing  the 
validity  of  said  contract  and  its  binding  force  upon  the 
defendant  (appellee),  and  that  the  defendant  be  required 
to  furnish  gas  free  for  the  use  of  two  houses  on  the  plaint- 
iff's said  land,  and  that  the  plaintiff  be  adjudged  to  have  a 
right  in  the  nature  of  an  easement  in  said  pipe-line,  and 
the  gas  therein  to  that  extent,  and  that  the  plaintiff's  said 
right  be  quieted;  that  he  recover  five  hundred  dollars 
damages,  and  that  he  have  all  proper  relief."  Appellee 
demurred  to  the  complaint  for  want  of  sufficient  facts. 
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The  demurrer  was  overruled,  arid  the  defendant  excepted. 
Defendant  then  answered  in  six  paragraphs : 

First.    The  general  denial. 

Second.  Admitting  the  laying  of  the  pipe  line,  but  de- 
nying that  any  part  of  the  line  touched  upon  appellant's 
land;  also,  admitting  the  contract,  but  pleading  the  release 
of  all  rights  under  it,  and  claiming  want  of  consideration. 

Third.  Admitting  the  execution  and  delivery  of  the 
contract,  but  denying  the  laying  of  the  pipe  line  over 
appellant's  land;  denying  authority  or  consent  to  the  con- 
nection of  appellant's  pipe  with  appellee's  line,  and  claim- 
ing want  of  consideration. 

Fourth.     Claiming  want  of  consideration. 

Fifth.  Denying  authority  to  connect  appellant's  line  with 
appellee's  gas  main ;  alleging  notification  to  appellant  that 
unless  he  would  pay  for  gas  consumed  appellee  would 
disconnect  appellant's  pipe;  admitting  that  on  the  refusal 
of  appellant  to  pay,  appellee  did  discontinue  to  supply 
gas  to  appellant,  and  alleging  willingness  to  supply  gas  on 
receiving  payment. 

Sixth.  Admitting  the  laying  of  the  pipe  line,  but  deny- 
ing that  any  part  of  the  line  is  upon  appellant's  land;  ad- 
mitting that  appellant,  without  objection  from  appellee, 
made  connection  with  appellee's  gas  pipe-line,  but  deny- 
ing that  gas  was  to  be  furnished  free ;  alleging  notice  to 
pay,  refusal  on  the  part  of  the  appellant,  the  consequent 
cutting  off  of  gas,  and  willingness  still  to  supply  gas  for 
pay- 
Appellant  demurred  to  the  second,  third,  fifth  and  sixth 
paragraphs  of  answer  for  want  of  sufficient  facts.  The  de- 
murrer was  sustained,  and  appellee  excepted.  Thereupon 
the  venue  was  changed  to  the  Clinton  Circuit  Court, 
where  there  was  a  trial  by  the  court  on  the  issues  joined, 
a  finding  for  the  appellee,  and  a  judgment  against  appellant 
for  costs.  The  appellant  moved  for  a  new  trial  for  the 
reasons : 
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First    That  the  finding  is  not  sustained  by  the  evidence. 

Second.    That  it  is  contrary  to  the  evidence. 

Third.    That  it  is  contrary  to  law. 

Fourth.  That  the  court  erred  in  receiving  oral  testi- 
mony as  to  the  arrangement  between  appellee  and  the  Con- 
struction Company. 

The  motion  for  a  new  trial  was  overruled,  and  this  ap- 
peal followed.  The  only  error  assigned  by  appellant  is  the 
overruling  of  the  motion  for  a  new  trial. 

Appellee  assigns  as  cross-errors :  The  overruling  of  ap- 
pellee's demurrer  to  the  complaint,  and  the  sustaining  of 
appellant's  demurrer  to  the  second,  third,  fifth  and  sixth 
paragraphs  of  the  answer. 

The  decision  of  the  case  depends  on  the  construction  to 
be  given  to  the  contract  between  the  parties.  We  are  fur- 
nished with  very  full  briefs  in  the  case,  including  reply 
brief  from  each  of  the  parties. 

Appellee,  both  in  the  original  brief  and  in  the  reply, 
seems  to  question  whether  the  instrument  of  writing  sued 
on  is,  in  fact,  a  lease  or  contract,  intimating  that  it  is  a 
mere  license,  which  appellee  might  refuse  or  accept  at 
pleasure,  and  contends  that,  as  such,  it  might  be  annulled 
and  canceled  of  record  by  the  sole  act  of  appellee.  Fol- 
lowing the  rule,  however,  laid  down  in  Midland  It.  W. 
Co.  v.  Fisher,  125  Ind.  19,  and  authorities  there  cited,  there 
can  be  no  doubt  that  the  acceptance  by  appellee  of  the 
grant  of  right  of  way,  signed  only  by  appellant,  makes  it 
a  written  contract  binding  upon  appellee  according  to  its 
terms,  and  suit  can  be  instituted  upon  such  contract,  and 
the  same  rights  maintained,  as  though  it  were  also  signed 
by  appellee.  It  is  a  contract  entered  into  by  both  parties 
and  can  not  be  annulled  by  one  of  them  only.  Whether 
the  writing  made  by  appellee  by  way  of  cancellation,  and 
entered  upon  the  margin  of  the  record  of  said  contract,  in 
the  recorder's  office  in  Howard  county,  might  operate  by 
way  of  estoppel  against  appellee  in  case  appellee  should  at 
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any  time,  against  the  wishes  of  appellant,  desire  to  use 
and  occupy  the  right  of  way  granted  under  the  contract, 
we  need  not  inquire,  but,  at  least  so  far  as  concerns  the 
rights  of  appellant  himself,  the  attempted  cancellation  must 
be  treated  as  a  nullity. 

But  appellant  earnestly  contends  that  if  the  appellee 
could  not  make  a  surrender  and  cancellation  of  this  agree- 
ment or  lease,  then  the  judgment  must  be  reversed.  This, 
however,  does  not  follow.  It  is  true  that  the  lease  is  bind- 
ing upon  both  parties,  but  only  according  to  its  own 
terms ;  and  as  the  lease  itself  provides  that  appellant  shall 
be  entitled  to  free  gas  and  other  property  and  rights 
named,  only  when  appellee  elects  to  use  the  right  o'f  way, 
it  follows  that  appellant  must  await  the  action  of  appellee 
before  any  right  can  accrue  to  appellant  under  the  lease. 
If  it  were  desired  to  bind  appellee  to  use  the  right  of  way 
within  any  definite  time  under  penalty,  it  should  be  so 
stated  in  the  lease.  We  do  not  understand  that  appellant 
insists  upon  an  estoppel  by  reason  of  appellee's  agent  hav- 
ing consented  that  appellant's  pipe  should  be  connected 
with  appellee's  line  and  the  gas  turned  on.  The  finding  of 
the  court  below  sustains  appellee's  contention  on  this 
point,  and  there  is  evidence  in  favor  of  the  court's  finding. 
Indeed,  the  evidence  goes  further  than  this  and  shows 
clearly  that  at  the  time  appellant  made  the  connection 
and  turned  on  the  gas,  he  knew  that  appellee's  pipe  was 
not  at  any  place  on  appellant's  land,  while  appellee  was  in 
ignorance  of  this  fact,  and  that  as  soon  as  appellee,  learned 
that  gas  was  being  used  contrary  to  the  terms  of  the  con- 
tract, steps  were  at  once  taken  to  either  secure  compensa- 
tion for  the  gas  or  to  shut  it  off.  Nor  do  we  think  an 
examination  of  the  evidence  discloses  any  authority  on  the 
part  of  appellee's  agent  to  bind  his  principal  to  give  appel- 
lant free  gas  without  consideration.  There  was  a  contract 
between  appellant  and  appellee,  and  the  agent,  without 
additional  authority,  which  we  think  is  not  shown,  could 
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not  act  outside  the  terms  of  the  contract.  Neither  could 
appellee's  attempt  to  cancel  the  lease  add  anything  to  the 
rights  of  appellant  under  the  lease. 

Appellant  strenuously  insists  that  his  view  of  this  ques- 
tion is  sustained  by  the  cases  of  WiUs  v.  Manufacturers* 
Natural  Gas  Co.,  5  Law  Rep.  Ann.  603,  (Pa.  St.) ;  Westmore- 
land, etc.,  Co.  v.  De  Witt,  5  Law  Rep.  Ann.  731,  (Pa.  St.),  and 
particularly  by  Evans  v.  Consumers'  Gas  Trust  Co.  (re- 
cently decided  by  this  court),  29  K  E.  Rep.  398.  These 
cases  are,  however,  essentially  different  from  that  now  be- 
fore the  court.  In  the  first  of  the  Pennsylvania  cases, 
supra,  the  lessor  had  bound  the  lessee  to  commence  to  sink 
a  well  for  oil  or  gas  within  a  specified  time,  to  prosecute 
the  work  actively  to  completion,  and,  failing  in  this,  to  for- 
feit a  certain  sum  to  lessor.  In  the  case  before  us  the 
lessee  was  bound  to  make  certain  compensation  only  when 
the  right  of  way  was  used  and  occupied. 

The  second  Pennsylvania  case  is  still  less  in  point.  In 
that  case  the  lessor  had  entered  upon  and  used  the  leased 
premises,  and  the  question  was  whether  the  lease  should 
be  forfeited  for  failure  to  pay  part  of  the  rent  due.  In 
Evans  v.  Consumers'  Gas  Trust  Co.,  supra,  the  contract  be- 
tween the  parties,  after  providing  for  the  lease  of  certain 
gas  lands  for  certain  named  compensation,  provides  further 
that  "  in  case  of  failure  to  complete  such  well  within  such 
time  the  parties  of  the  second  part  agree  to  pay  to  the  par- 
ties of  the  first  part  for  such  delay  a  yearly  rental  of  two 
hundred  and  fifty  dollars until  such  well  shall  be  com- 
pleted ;"  and  a  failure  to  complete  such  well  or  to  make 
such  payment  should  render  the  lease  null  and  void. 

This  court  rightly  held  that  these  provisions  of  the  lease 
were  enforceable  at  the  option  of  the  lessor.  The  lease 
now  under  consideration  contains  no  such  provisions.  On 
the  contrary,  a  fair  interpretation  of  the  terms  of  the  lease 
shows  that  no  right  of  action  under  it  has  accrued  to  the 
appellant.    Appellee  has  not  used  or  occupied  the  right 
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of  way,  and  the  lease  does  not  bind  him  to  use  or  occupy 
it.    The  motion  for  a  new  trial  was  properly  overruled. 
As  the  judgment  must  be  affirmed,  it  is  unnecessary  to 
rule  upon  the  cross-errors. 
Judgment  affirmed. 

Filed  January  6,  1893. 
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Highway. — Adverse  User. — No  Bights  Acquired  by. — Nuisance. — A  person 
can  not  acquire  any  right  in  a  legally  established  highway  by  adverse 
user,  for  the  user,  as  long  as  it  continues,  is  a  nuisance  and  punishable 
by  fine. 

Estoppel. — In  Pais. — Facts  Equally  Known  or  Accessible  to  All  Parties. — 
Facts  that  are  equally  known  or  accessible  to  all  parties  concerned  can 
not  constitute  an  estoppel  in  pais. 

From  the  Sullivan  Circuit  Court. 

W.  C.  Hultz,  for  appellants. 

Q.  W.  Buff  and  J.  $.  Bays,  for  appellee. 

Coffey,  C.  J. — This  was  an  action  by  the  appellee,  in  the 
Sullivan  Circuit  Court,  against  the  appellants  to  abate  an 
alleged  nuisance.  The  complaint,  among  other  things,  al- 
leges that  the  town  of  Sullivan  had  been  a  regularly  laid 
out  and  platted  town  for  more  than  forty-five  years  prior 
to  the  date  of  the  commencement  of  this  suit ;  that  of  the 
streets  designated  on  the  original  plat  of  the  town  was  one 
called  Broad  street,  running  north  and  south,  and  extend- 
ing from  limit  to  limit  of  the  town,  and  that  it  had  been 
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used  by  the  public  ever  since  the  town  was  laid  out  and 
platted  as  such ;  that  such  street  was  dedicated  to  the  pub- 
lic use  by  the  original  plat  of  the  town,  which  was  duly 
recorded;  that  the  appellant,  Mary  0.  Wolfe,  who  is  the 
wife  of  her  co-appellant,  John  W.  Wolfe,  is  the  owner  in 
fee  of  lot  number  five,  in  Broadie's  addition  to  the  town, 
which  lot  is  situate  at  the  southeast  corner  of  Washington 
and  Broad  streets ;  that  it  is  one  hundred  and  forty-two 
feet  in  length,  and  runs  parallel  with  Broad  street ;  that  in 
1887  the  appellants  unlawfully  erected  a  fence  upon  and 
into  Broad  street,  the  whole  length  of  said  lot,  and  then 
and  there  and  thereby  appropriated  to  their  own  private 
use  a  portion  of  Broad  street,  ten  feet  in  width  and  one 
hundred  and  forty-two  feet  in  length,  and  have  thereby 
obstructed  said  street,  and  have  excluded  the  public  there- 
from, which  fence  they  have  ever  since  maintained.  Prayer 
for  a  judgment  abating  the  nuisance. 

The  appellants  answered,  second,  the  twenty  year  statute 
of  limitations ;  third,  in  substance,  that  the  appellant,  Mary 
O.  Wolfe,  became  the  owner  of  the  lot  described  in  the 
complaint  in  the  year  1883 ;  that  at  the  time  she  became 
such  owner,  the  fence  along  the  west  side  thereof  was  the 
line  of  the  present  fence,  and  where  it  had  been  for  the 
period  of  forty  years ;  that  no  part  of  the  land  on  the  in- 
side of  the  fence  had  ever  been  used  by  the  public  as  a 
highway ;  that  such  fence  was  rebuilt  by  the  appellants,  in 
the  year  1887,  on  the  line" where  it  had  been  maintained 
for  the  period  of  forty  years ;  that  it  was  rebuilt  in  good 
faith,  the  appellants  believing  that  they  were  the  owners  in 
fee  of  the  land  on  the  inside  thereof,  and  that  the  public  had 
no  interest  therein ;  that  it  was  rebuilt  at  an  expense  of  forty 
dollars,  and  a  brick  sidewalk  was  afterward  constructed 
along  the  west  side  of  such  fence,  at  an  expense  of  fifty  dol- 
lars, with  the  full  knowledge  of  the  appellee  and  its  officers, 
and  without  any  objection  or  notice  therefrom ;  that  shade 
trees  have  been  set  out  along  the  west  side  of  said  lot,  with 
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reference  to  the  fence  as  it  now  stands,  which  are  reason- 
ably worth,  to  the  appellants,  one  hundred  dollars ;  that  to 
remove  the  fence,  as  prayed  by  the  appellee,  would  compel 
the  appellants  to  tear  up  and  remove  their  sidewalk  and 
destroy  their  shade  trees  to  their  damage  three  hundred 
and  fifty  dollars;  that  Broad  street  extends  south  from 
Harris  street,  a  distance  of  two  hundred  and  fifty  yards ; 
that  under  the  same  circumstances  and  belief  the  property 
owners,  to  wit,  some  twenty  persons,  along  the  west  side  of 
the  street,  have  built  permanent  improvements,  consisting 
of  fences,  shops,  stables,  barns  and  out-buildings,  encroach- 
ing upon  said  street,  as  claimed  by  the  appellee ;  that  to 
remove  said  buildings  would  damage  the  owners  thereof 
two  thousand  dollars;  that  five  persons  along  the  east  side 
of  the  street  have  made  permanent  improvements  with 
reference  to  and  near  the  line  upon  which  appellant's  fence 
now  stands,  among  whom  are  two  of  the  present  members 
of  the  board  of  trustees  of  the  town  of  Sullivan ;  that  all 
the  above-mentioned  improvements  were  made  with  the 
full  knowledge  of  the  appellee  and  its  officers  without  any 
objection  whatever ;  that  the  portion  of  the  street  alleged 
to  be  obstructed  by  the  appellants  was  never  accepted  by 
the  public  as  a  street,  but,  on  the  contrary,  was  wholly 
abandoned  by  the  public;  and  said  improvements  were 
made  in  good  faith,  believing  that  the  public  had  no  rights 
in  the  land  used  and  occupied  by  said  improvements. 

The  court  sustained  a  demurrer  to  these  answers,  and 
this  ruling  is  assigned  as  error. 

No  argument  is  offered  by  the  appellants  in  support  of 
the  second  paragraph  of  the  answer,  but  it  is  contended  that 
the  court  erred  in  sustaining  the  demurrer  to  the  third 
paragraph. 

Marking  a  street  upon  the  plat  of  a  town  or  city,  or  an 
addition  thereto,  and  selling  lots  with  reference  to  such 
marked  street,  constitutes  a  dedication  of  the  ground  so 
marked  to  the  use  of  the  public  as  a  street.     As  to  whether 
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a  plat  contains  an  express  dedication  of  a  strip  of  ground 
to  the  public  as  a  street  is  a  matter  of  law  for  the  court. 
Faust  v.  City  of  Huntington,  91  Ind.  493 ;  City  of  Evans- 
ville  v.  Page,  23  Ind.  525 ;  City  of  Logansport  v.  Dunn,  8 
Ind.  378 ;  City  of  Indianapolis  v.  Kingsbury,  101  Ind.  200 ; 
1  Hanson  v.  Eastman,  21  Minn.  509 ;  Yates  v.  Judd,  18  Wis. 
126 ;  Sanborn  v.  Chicago,  etc.,  R.  R.  Co.,  16  Wis.  20 ;  Miller 
v.  City  of  Indianapolis,  123  Ind.  196. 

So  purchasers  of  lots  have  a  right  to  have  all  the  streets 
marked  on  the  plat  by  which  they  purchase  kept  open  as 
streets,  and  such  right  is  not  confined  to  the  part  of  the 
street  in  front  of  the  lots  purchased  by  them.  City  of  In- 
dianapolis  v.  Kingsbury,  supra. 

In  this  case  it  is  not  denied  that  the  original  proprietor 
of  the  town  of  Sullivan  has  sold  all  the  lots  fronting  on 
Broad  street,  nor  that  such  street  has  been  used  by  the 
public  as  a  thoroughfare  for  nearly  forty  years.  It  is  also 
admitted,  by  the  third  paragraph  of  the  answer,  that  the 
strip  of  ground  in  controversy  is  a  part  of  Broad  street,  as 
the  same  is  marked  on  the  plat  of  the  town ;  but  it  is  alleged, 
in  avoidance,  that  such  strip  had  never  been  accepted,  and 
had  been  abandoned  by  the  public  as  a  highway.  The 
whole  answer,  however,  must  be  construed  and  considered 
together,  and  the  averment  that  the  strip  in  question  had 
been  abandoned  by  the  public  as  a  highway  must  be  con- 
*sidered  in  connection  with  the  preceding  averment  that  it 
had  been  fenced  up  for  the  period  of  forty  years  prior  to 
the  commencement  of  this  suit.  This  was  within  a  few 
years  after  the  town  was  laid  out.  The  common  law  maxim 
is  "  once  a  highway  always  a  highway."  Highways  be- 
long to  the  public,  and  are  under  the  control  of  the  sov- 
ereign, either  immediately  or  through  local  governmental 
instrumentalities.  The' right  of  the  public  to  the  use  of 
the  highways  is  not  barred  by  the  statute  of  limitations. 
No  one  can  acquire  a  right  to  the  adverse  use  of  a  legally 
established  highway  by  user,  no  matter  how  long  such  use 
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may  continue,  for  each  day's  user  is  a  nuisance  punishable 
by  fine. 

There  can  be  no  such  thing  as  a  permanent,  rightful, 
private  possession  of  a  public  street.  Elliott's  Roads  and 
Streets,  668 ;  Sims  v.  City  of  Frankfort,  79  Ind.  446 ;  Cheek 
v.  City  of  Aurora,  92  Ind.  107. 

Pleadings  must  proceed  upon  some  single  definite  theory, 
and  the  theory  of  this  answer  is,  as  we  understand  it,  that 
the  town  of  Sullivan  should  not  be  permitted  now  to  re- 
claim that  portion  of  Broad  street  included  within  the  in- 
closure  of  the  appellants  because  the  same  was  fenced  in 
more  than  forty  years  before  the  commencement  of  this 
suit,  under  the,* belief  that  the  fence  was  on  the  line,  and 
because  valuable  improvements  have  been  made,  in  good 
faith  with  reference  to  such  line,  which  will  be  lost  in  the 
event  the  town  succeeds  in  this  action. 

The  answer  falls  far  short  of  averring  facts  sufficient  to 
constitute  an  estoppel.  When  the  facts  are  equally  known 
or  accessible  to  both  parties,  there  can  be  no  estoppel  in 
pais. 

It  is  true  the  appellants  may  sustain  loss  by  reason  of 
losing  the  improvements  made  on  that  part  of  Broad  street, 
in  controversy,  but  such  loss  results  from  the  neglect  of  the 
appellants  and  those  through  whom  they  claim  to  ascer- 
tain the  line  of  the  street  prior  to  making  such  improve- 
ments. 

It  affirmatively  appears  that  the  public  did  accept  this 
street,  as  dedicated  by  the  plat  of  the  town,  and  it  is  enti- 
tled to  its  use,  in  our  opinion,  to  its  full  width. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer. 

Judgment  affirmed. 

Filed  January  3,  1893. 
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No.  16,097.. 

DePuy  bt  al.  v.  The  City  of  Wabash. 

Municipal  Corporations. — Street  Improvement. — Method  of  Procedure. — Cot- 
lateral  Attack. — Common  Council — Jurisdiction  of. — Where  the  common 
council  of  a  city  undertook,  without  a  petition  from  two-thirds  of  the 
property  owners  interested,  to  improve  a  certain  street,  it  is  not  enough — in 
a  proceeding  to  enjoin  the  assertion  of  a  lien  on  the  property  of  the  adjoin- 
ing owners,  on  the  ground  that  the  proceedings  to  establish  said  improve- 
ment were  void — to  assert  that  two-thirds  of  the  adjoining  lot  owners  did 
not  petition  for  the  improvement.  As  such  an  action  is  a  collateral  at* 
tack  upon  the  proceedings  of  the  corporate  officers,  it  is  not  proper  as 
to  any  defects  or  irregularities  which  do  not  affect  the  jurisdiction ;  and  a 
decision  of  the  council,  upon  jurisdictional  facts,  is  conclusive  as  against  a 
collateral  attack,  and  without  a  showing  to  the  contrary,  it  will  be  pre- 
sumed that  the  council  correctly  decided  jurisdictional  questions. 

Same. — Street  Improvements. — Property- Holders  in  Interest — Action  of. — Estop- 
pel— Injunction. — When  proceedings  are  being  taken  by  a  city  council  to 
improve  a  street,  property  holders  in  interest  can  not  stand  by  while  the 
contract  is  being  executed'  and  the  improvement  made,  and  then  embar- 
rass the  city  or  the  contractor  by  denying  the  propriety  of  the  work,  or 
the  manner  of  its  execution ;  and  having  pursued  their  legal  remedy,  and 
submitted  to  the  jurisdiction  of  the  tribunal  charged  by  law  with  an  ad- 
judication of  such  questions,  equitable  relief — by  way  of  injunction — will 
be  denied. 

From  the  Wabash  Circuit  Court. 

M.  H.  Kiddy  N.  G.  Hunter  and  A.  Taylor,  for  appellants. 

0.  H.  Bogue,  for  appellee. 

Hackney,  J. — The  appellants  make  three  assignments 
of  error  in  this  court :  First,  upon  the  ruling  of  the 
lower  court  in  sustaining  a  motion  for  an  entry,  nunc  pro 
tunc,  of  a  ruling  upon  a  demurrer  to  the  original  complaint ; 
second,  the  sustaining  of  a  demurrer  to  the  amended  com- 
plaint ;  third,  the  action  of  the  court  in  dissolving  the  re- 
straining order  issued  upon  the  original  complaint. 

The  first  assignment  is  not  discussed  by  the  appellants, 
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and  will,  therefore,  not  be  considered.  The  third  assign- 
ment is  conceded,  by  appellants,  to  be  unavailing  if  the 
complaint  was  bad  on  demurrer,  and  we  may  suggest  that 
it  presents  no  error,  for  the  reason  that  the  petition  upon 
which  the  order  was  issued  is  not  in  the  record.  On  the 
23d  day  of  December,  1889,  the  original  petition  was  filed, 
and  upon  it  the  restraining  order  was  issued  the  same 
day.  An  amended  complaint  was  filed  on  February  13, 
1890,  to  which  the  court  sustained  a  demurrer,  and  on  the 
14th  day  of  March,  1890,  the  second  amended  complaint  - 
was  filed.  The  record  discloses  no  action  of  the  court  in 
renewing  the  order,  upon  either  of  the  amended  com- 
plaints, or  continuing  it  in  force.  The  restraining  order, 
therefore,  could  not  stand  when  the  petition  upon  which 
it  was  granted,  was  not  only  insufficient  upon  demur- 
rer, but  was  taken  from  the  record  by  the  filing  of  an 
amended  petition  or  complaint. 

The  second  assignment,  the  sustaining  of  the  demurrer 
to  the  second  amended  complaint,  is  the  only  question  for 
consideration.  This  pleading  is  in  one  paragraph,  and  is 
of  such  great  length  as  to  require  a  statement  of  its  char- 
acter, rather  than  a  copy  at  length  in  this  opinion. 

The  plaintiffs  below,  appellants  in  this  court,  alleged 
facts  showing  that  the  city  of  Wabash,  through  her  com- 
mon council,  civil  engineer,  and  city  commissioners,  took 
steps  to  improve  the  street  and  sidewalks  of  Ferry  street, 
from  Carroll  street  to  Thorne  street,  one  full  square ;  that 
such  steps  were  taken  without  a  petition  from  two-thirds 
of  the  property  owners  interested ;  that  notice  was  given 
of  the  order  for  the  improvement;  that  notice  was  given 
for  bids  and  contract  for  the  grading,  paving  of  the 
walks,  and  the  macadamizing  of  the  street ;  that  a  con- 
tract was  made,  the  grading  done,  the  paving  completed, 
and  the  crushed  stone  put  upon  the  street ;  that  the  civil 
engineer  reported  the  cost  of  the  improvement  to  a  com- 
Vol.  133.— 22. 


338  SUPREME  COURT  OF  INDIANA, 


DePuy  et  al.  v.  The  City  of  Wabash. 


mittee  consisting  of  the  members  of  the  common  coun- 
cil ;  that  the  plaintiffs  appeared  before  the  committee  so 
consisting  of  the  council,  and  filed  written  objections  to 
the  report  of  the  civil  engineer.  The  plaintiffs  allege  that 
after  a  grade  was  established  for  said  proposed  improve- 
ment, the  order  establishing  the  same  was  rescinded,  and  a 
different  grade  was  established  without  submitting  such 
change  of  grade  to  the  commissioners  for  the  assessment 
of  benefits  and  damages ;  they  allege,  also,  that  the  con- 
tractor cut  down  the  natural  grade  of  the  street  to  an 
unnecessary  depth,  rendering  access  to  their  property 
difficult,  killing  shade  trees  along  the  sidewalk,  and  im- 
peding the  drainage  of  the  surface  water  from  the  street 
in  front  of  their  lots,  to  their  damage  severally  in  sums 
stated.  It  is  further  alleged  that  the  notice  for  the  order 
of  improvement  was  published  September  13th  and  20th, 
for  appearance  on  September  23d ;  that  the  notice  of  the 
letting  of  the  contract  for  the  improvement  was  pub- 
lished September  13th,  20th  and  27th,  for  the  receipt  of 
bids  on  September  30th. 

Treating  the  proceedings  as  void,  the  plaintiffs  seek  to 
enjoin  the  assertion  of  liens  upon  their  lots  for  the  im- 
provement, and  they  seek  damages  for  the  injuries  so 
alleged. 

The  complaint  contains  no  allegation  as  to  the  findings, 
or  record  of  the  findings,  of  the  common  council  upon  any 
matter  in  dispute,  nor  is  it  shown  that  the  council  failed 
to  make  any  finding  upon  jurisdictional  questions. 

It  is  said  that  the  proceedings  were  bad  under  the  act 
of  March  8, 1889  (Elliott's  Supp.,  section  812),  and  that,  in 
the  respects  complained  of,  the  council  had  acted  with- 
out compliance  with  that  act.  In  McEneney  v.  Town  of 
Sullivan,  125  Ind.  407,  this  court  held  that,  under  the  act 
in  question,  the  improvement  might  be  ordered  without 
petition,  and  that,  in  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  that  the  council's  action  was 
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according  to  one  of  the  two  methods  authorized.  It  is, 
therefore,  not  enough  to  allege  that  two-thirds  of  the  lot 
owners  adjoining  did  not  petition  for  the  improvement. 
It  is  further  decided  in  that  case  that  such  a  proceeding 
as  this  is  a  collateral  attack  upon  the  proceedings  of  the 
corporate  officers,  and  that  such  an  attack  is  not  proper 
as  to  any  defects  or  irregularities  which  do  not  affect  the 
jurisdiction.  The  manner  in  which  the  work  under  the 
contract  was  performed  is  clearly  not  a  jurisdictional 
question. 

In  the  case  above  cited  it  was  further  held,  upon  numer- 
ous authorities  cited,  that  a  decision  by  the  council  upon 
jurisdictional  facts  is  conclusive  against  a  collateral  at- 
tack. In  the  absence  of  a  showing  to  the  contrary,  it  will 
be  presumed  that  the  council  decided  jurisdictional  ques- 
tions correctly,  and  they  will  remain  at  rest.  See,  also, 
Barber  Asphalt,  etc.y  Co.  v.  Edgerton,  125  Ind.  455.  The 
court  8aid,in  this  case,  that "  where  the  statute  required  the 
filing  of  a  petition  as  a  condition  precedent  to  the  exercise 
of  jurisdiction,  or  the  giving  of  some  particular  notice,  if 
a  petition  was  filed,  though  defective,  or  some  notice  was 
given,  though  not  in  compliance  with  the  statutory  re- 
quirement, the  proceeding  is  not  void,  and  will  be  suffi- 
cient to  withstand  a  collateral  attack."  Numerous  cases 
are  cited  from  the  Indiana  decisions  in  support  of  this 
conclusion. 

The  appellants  could  have  contested,  before  the  city 
council,  many  of  the  questions  raised  in  this  proceeding, 
including  benefits  and  damages  to  their  property,  but  they 
could  not  stand  by  while  the  contract  was  being  executed, 
and  the  improvement  was  being  made,,  and,  after  taking 
the  chances  of  the  benefits  to  their  property,  embarrass  the 
city  or  the  contractor  by  denying  the  propriety  of  the 
work,  and  by  objecting  to  the  manner  of  its  execution. 
Nor  could  they,  after  being  thus  estopped  to  assert,  in  the 
council  proceeding,  their  remedy  for  damages,  elect  to  pro- 
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ceed  by  another  method.  Taber  v.  Ferguson,  109  Ind.  227 ; 
Prezinger  v.  Harness,  114  Ind.  491. 

The  complaint  alleges  that,  upon  the  completion  of  the 
work,  and  with  a  view  to  charging  the  property  of  the 
plaintiff  with  the  cost  of  the  work,  the  civil  engineer  of 
the  city  reported  the  cost  of  the  improvement ;  that  notice 
was  given  of  the  hearing  upon  said  report,  and  that  the 
plaintiffs  appeared  at  said  meeting  and  filed  objections  to 
the  report.  In  the  steps  so  taken,  the  plaintiffs  pursued 
their  legal  remedy ;  they  submitted,  so  far  as  said  report 
was  concerned,  to  the  jurisdiction  of  the  tribunal  charged 
by  law  with  an  adjudication  upon  the  questions  involved. 

Where  a  remedy  is  given  by  law,  and  where  that  rem- 
edy is  accepted,  the  remedy  sought  in  this  case  will  be  de- 
nied. We  conclude  that  the  action  of  the  court  below,  in 
sustaining  a  demurrer  to  the  amended  complaint,  was  not 
erroneous.     The  judgment  is,  therefore,  affirmed. 

Filed  January  14,  1893. 
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Trust  and  Trustee. — Pleading. — Cross-Complaint  Setting  up  Trust — Suffi- 
ciency of. — Statutory  Provision. — In  an  action  concerning  real  estate,  the 
cross-complaint  set  up,  in  substance,  the  following  state  of  facts:  A.  pur- 
chased of  B.  certain  real  estate,  and  by  agreement  between  A.  and  C,  A.  fur- 
nished all  of  the  purchase  money,  and  the  title  to  said  real  estate  was  taken 
in  the  name  of  G,  for  the  use  and  benefit  of  A.,  all  of  which  transaction 
was  done  without  any  fraudulent  intent,  and  with  the  understanding  be- 
tween A.  and  C.  that  C.  should  hold  said  land  in  trust  for  A.,  and  that 
C.  did  so  hold  it.  To  which  cross-complaint  a  demurrer  was  addressed 
and  sustained. 
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Heidj  that  the  facts  set  up  in  the  cross-complaint  were  sufficient  to  constitute 
a  trust  within  the  provision  of  section  2976,  B.  S.,  1881,  and  that  the  de- 
murrer to  the  cross-complaint  should  have  been  overruled. 

From  the  Washington  Circuit  Court. 

J.  A.  Zaring  and  M.  B.  Hottelly  for  appellants. 

F.  W.  Wesnery  J.  H.  Masterson  and  A.  Elliott,  for  ap- 
pellee. 

McCabe,  J. — This  was  an  action  brought  by  the  appel- 
lee against  the  appellants  to  recover  possession  of  real 
estate.  The  answer  was  a  general  denial.  Appellants  filed 
a  cross-complaint  against  the  appellee  and  other  parties, 
asking  that  they  be  brought  into  court.  Without  taking 
any  action  as  to  the  new  parties,  the  trial  court  sustained 
a  demurrer  to  the  cross-complaint,  for  insufficiency  of 
facts.  There  was  a  trial  and  judgment  for  appellee,  over 
a  motion  for  a  new  trial  for  cause. 

The  only  error  assigned  that  appellants  have  not  waived 
under  the  decisions  of  this  court,  by  failing  to  discuss  the 
same,  is  the  alleged  error  in  sustaining  the  demurrer  to 
the  cross-complaint. 

It  is  alleged  in  said  cross-complaint  "  that  one  James 
W.  Prow  departed  this  life  on  the  4th  day  of  March,  1880, 
seized  of  the  real  estate  described  in  plaintiffs'  complaint ; 
that  said  deceased  left  a  widow,  Elizabeth  L.  Prow,  and 
plaintiff  and  these  defendants,  and  one  M.  D.  L.  Prow, 
as  his  children;  that,  since  the  death  of  said  deceased, 
his  widow  has  departed  this  life,  and  one  of  his  said 
children,  the  said  M.  D.  L.  Prow,  has  died  and  left  a 
widow,  Victoria  Prow,  and  two  children,  Lafayette  and 
John  Prow ;  that  before  his  death  and  before  the  execution 
of  plaintiff's  deed  to  the  real  estate  described  in  plaintiff's 
complaint,  *  *  the  said  James  W.  Prow  contracted  for 
the  purchase  of  said  real  estate  with  plaintiff,  the  said 
Fred.  L.  Prow's  grantor,  and  purchased  the  same  of  said 
grantor,  and  procured  said  grantor  to  execute  the  deed  to 
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said  plaintiff',  Fred.  L.  Prow,  with  the  understanding  and 
agreement  that  the  said  real  estate  was  to  be  held  by  the 
plaintiff,  Fred.  L.  Prow,  in  trust  for  said  James  W.  Prow ; 
that  said  Fred.  L.  Prow,  the  plaintiff  herein,  at  the  time 
of  the  purchase  of  said  real  estate,  and  at  the  time  of  the 
making  of  the  deed  to  the  same  from  his  grantor,  was  in 
the  army,  and  said  plaintiff,  Fred.  L.  Prow,  paid  nothing 
for  said  real  estate ;  that  the  entire  purchase  price  for  the 
same  was  paid  by  said  James  W.  Prow;  that  it  was 
agreed  by  and  between  the  said  James  W.  Prow  and  the 
plaintiff,  Fred.  L.  Prow,  that  said  conveyance  should  be 
made  to  said  Fred.  L.  Prow,  plaintiff,  and  that  said 
plaintiff  should  hold  said  real  estate  in  trust  for  the  said 
James  W.  Prow,  who  paid  the  purchase  money  for  said 
real  estate ;  that  said  agreement  was  without  any  fraud- 
ulent intent,  and  the  said  plaintiff,  Fred.  L.  Prow,  took 
and  accepted  and  held  said  deed  for  said  real  estate,  with 
a  full  knowledge  and  understanding  that  he  was  to  hold 
the  same  for  said  James  W.  Prow,  and  for  his  use  and 
benefit,  and  agreed  to  so  hold  it,  and  has  all  the  time  held 
said  real  estate  in  trust  for  James  "W.  Prow,  and  for  his 
use  and  benefit;  that  said  agreement  *'  *  was  made 
without  any  fraudulent  intent ;  that  said  James  W.  Prow 
is  now  dead,  and  left  as  his  heirs  the  said  parties  above 
named;  that  the  said  plaintiff,  Fred.  L.  Prow,  and  the 
defendants,  and  the  said  Lafayette  and  John  Prow,  are 
the  owners  in  fee  and  tenants  in  common  of  said  real 
estate,  the  plaintiff  being  owner  of  in  fee  and  entitled  to  an 
undivided  one-fifth  of  said  real  estate,  and  the  defendants 
and  the  said  John  and  Lafayette  Prow  being  the  owners 
of  and  entitled  to  an  undivided  four-fifteenths  of  said  real 
estate ;  the  said  William  J.,  Martha  R.,  and  Mary  L.  Prow 
each  being  the  owner  in  fee  and  entitled  to  the  possession 
of  an  undivided  one-fifth  of  said  real  estate;  that  said 
M.  D.  L.  Prow  died  before  his  father,  namely,  March  5, 
1872,  and  his  two  children,  the  said  Lafayette  and  John 
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Prow  are  each  entitled  to  a  one-tenth  of  said  real  estate, 
namely — (then  follows  a  description  of  the  same  real  estate 
mentioned  in  the  complaint).  The  plaintiff  is  claiming 
title  to  all  of  said  real  estate,  and  the  same  is  a  cloud  on 
defendants'  title  herein ;  that  said  real  estate  can  not  he 
partitioned  or  divided  without  injury  to  the  interests  of 
said  owners  of  the  same;  that  said  John  Prow  and 
Lafayette  Prow  are  necessary  parties  to  the  full  and  final 
settlement  and  determination  of  said  cause,  and  defend- 
ants ask  that  they  may  be  made  parties  herein,  and  the 
title  of  said  defendants'  interests  in  and  to  said  real  estate, 
as  above  set  out,  be  quieted ;  that  a  commissioner  be  ap- 
pointed to  sell  said  real  estate,  and  said  parties'  interest  be 
set  off  to  them  in  severalty,  or  that  the  proceeds  from 
the  sale  of  said  real  estate  be  divided  between  said  parties 
in  proportion  to  their  interest,  as  above  set  out,  and  all 
proper  relief  consistent  with  the  facts  above  stated." 

This  pleading  is  not  very  skillfully  drawn,  but  we  think 
it  substantially  states  facts  sufficient  to  constitute  a  cause 
of  action  by  way  of  cross-complaint.  We  remark  that 
there  is  an  uncertainty  in  it  as  to  the  interests  of  the  par- 
ties. In  one  place  it  states  that  the  defendants  and  John 
and  Lafayette  Prow  are  each  entitled  to  four-fifteenths, 
and  in  another  place  that  plaintiff  and  defendants  are  each 
entitled  to  one-fifth,  and  Lafayette  and  John  Prow  are 
each  entitled  to  one-tenth ;  but  uncertainty  is  not  ground 
for  a  demurrer. 

Appellee's  counsel  insist  that  the  trust  sought  to  be 
established  in  the  real  estate  in  controversy  by  this  cross- 
complaint  is  prohibited  by  our  statute  concerning  trusts 
and  powers.  Section  2969,  It.  S.  1881.  Trusts,  however, 
"arising  by  implication  of  law"  are  excepted  from  the 
operation  of  this  section  of  the  statute.  Such  a  trust 
arises  where  "  one  pays  the  purchase  money  of  an  estate, 
and  takes  the  title  deed  in  the  name  of  another."  1  Perry 
on  Trusts,  section  124.    The  subsequent  sections  of  that 
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statute  create  some  important  exceptions  to  this  general 
rule,  namely,  that  where  "  a*  conveyance  for  a  valuable 
consideration  is  made  to  one  person,  and  the  considera- 
tion therefor  paid  by  another,  no  use  or  trust  shall  result 
in  favor  of  the  latter;  but  the  title  shall  vest  in  the 
former,  subject  to  the  provisions  of  the  next  two  sec- 
tions." Those  provisions  are  that,  in  such  a  case,  a  trust 
shall  result  in  favor  of  creditors,  and  in  cases  "  where  the 
alienee  shall  have  taken  an  absolute  conveyance  in  his  own 
name  without  the  consent  of  the  person  with  whose  money 
the  consideration  was  paid ;  or  where  such  alienee,  in  vio- 
lation of  some  trust,  shall  have  purchased  the  land  with 
money  not  his  own ;  or  where  it  shall  be  made  to  appear 
that,  by  agreement  and  without  any  fraudulent  intent,  the 
party  to  whom  the.  conveyance  was  made,  or  in  whom  the 
title  shall  vest,  was  to  hold  the  land  or  some  interest 
therein  in  trust  for  the  party  paying  the  consideration  or 
some  part  thereof."  Sections  2974,  2975  and  2976,  R.  S. 
1881. 

The  facts  alleged  in  the  cross-complaint  bring  the  case 
directly  within  the  last  provision  above  quoted.  While  it 
is  true  that  since  the  enactment  of  this  statute,  the  estab- 
lishment of  trusts  in  lands  by  implication  has  been  cir- 
cumscribed, yet  the  one  sought  here  to  be  established  is 
expressly  authorized  by  the  statute.  Such  has  been  the 
ruling  of  this  court  in  many  cases.  Robertson  v.  Huffman, 
92  Ind.  247 ;  Boyer  v.  Libey,  88  Ind.  235 ;  McDonald  v. 
McDonald,  24  Ind.  68.  See,  also,  Hughes  v.  White,  117 
Ind.  470 ;  Hill  v.  Pollard,  32  K  E.  Rep.  564. 

We  are  referred  by  counsel  for  the  appellees  to  the 
cases  of  Mescall  v.  Tally,  91  Ind.  96 ;  Green  v.  Groves, 
109  Ind.  519 ;  Wright,  Guardian,  v.  Moody,  116  Ind.  175 ; 
Pearson  v.  Pearson,  125  Ind.  S41,  and  Booker  v.  Booker, 
Guardian,  75  Ind.  571,  as  sustaining  the  ruling  of  the 
court  below. 

All  of  these  cases,  except  the  last,  were  cases  where  it 
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was  sought  to  establish  a  trust  in  lands  by  parol,  in  oppo- 
sition to  the  express  prohibition  of  the  section  of  the 
statute  first  referred  to,  where  no  facts  existed  to  bring 
the  cases  within  the  exception,  or  upon  which  a  trust 
might  arise  by  implication  of  law.  They  are,  therefore, 
not  in  point.  The  last  case  above  cited  is  not  in  point  for 
several  reasons.  One  is  the  attempt  there  made  to  estab- 
lish a  trust  not  in  favor  of  the  person  supplying  the  pur- 
chase money,  but  in  favor  of  a  third  person,  who  paid 
nothing;  and  another  reason  is  that  it  was  not  shown 
that  the  deed  was  taken  in  the  name  of  the  alienee,  with- 
out the  consent  of  the  person  furnishing  the  considera- 
tion, no  agreement  being  shown.  Another  reason  why 
that  case  is  not  in  point,  is  because  it  was  not  shown  that 
the  purchaser  of  the  land  in  that  ca^e,  against  whose 
vendee  it  was  sought  to  establish  the  trust,  had  any  no- 
tice of  the  trust,  and,  without  such  a  notice,  he  can  not  be 
affected  by  the  trust.     Section  2970,  R.  S.  1881. 

We  think  the  Circuit  Court  ought  to  have  overruled 
the  demurrer  to  the  cross-complaint,  which  caused  the 
new  parties  to  be  brought  into  court,  and  required  an 
answer  from  all  against  whom  the  cross-complaint  was 
directed. 

The  judgment  is  reversed,  and  cause  remanded  with  in- 
structions to  overrule  the  demurrer,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Filed  January  11,  1893. 
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No.  16,055. 
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ii57  3i3J         Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
{jg  jgjjl  Company  v.  Ketcham. 

168  4341  BAiiJtOAD. — Mail  Service. — Railway  Foetal  Clerk. — Liability  to  for  Injuries. — 
Photograph  Commission. — Honored  by  Company  to  which  it  is  not  Addressed. 
— Effect. — A  railway  postal  clerk  with  a  photograph  commission,  who  is 
entitled  to  free  transportation  while  along  his  line  of  duty,  or  going  to  or 
returning  therefrom,  is  a  passenger  whose  right  to  a  passage  is  in  the  con- 
tract with  the  government  to  carry  the  mails  and  the  person  in  charge  of 
the  same  for  a  given  consideration ;  and  if  such  postal  clerk,  while  so 
being  carried,  is  injured  by  the  negligence  of  the  railway  company,  he 
has  a  right  of  action  against  said  company  for  his  damages  sustained,  and 
this  is  true  of  a  company  which  becomes  the  owner  of  the  line  of  rail- 
way after  said  commission  has  been  issued,  and  which  respects  and  hon- 
ors the  requests  contained  in  said  commission,  as  if  made  of  them. 

Same. — Accepting  as  a  Passenger  without  Fare. — Liability  to. — A  carrier  is  lia- 
ble to  persons  whom  it  accepts  as  passengers,  and  of  whom  it  demands  no 
fare,  to  the  same  extent  as  it  is  liable  to  persons  who  pay  fare. 

Same. — Passenger. — Liberty  of. — Liability  of  Company  with  Reference  to  any 
Car. — The  liability  of  a  railway  company  to  a  passenger  is  the  same, 
whether  he  be  in  one  car  or  another,  so  he  has  a  right  to  be  there. 

Same. — Railway  Postal  Clerk. — Extra  Service  when  not  on  Regular  Run. — Lia- 
bility of  Company  to  for  Injuries. — The  fact  that  a  postal  clerk  does  extra 
work  on  a  train,  while  not  on  his  regular  run,  does  not  make  him  a  tres- 
passer, or  render  him  any  the  less  a  passenger,  or  affect  the  liability  of 
the  company  for  damages  sustained  by  reason  of  the  company's  neg- 
ligence. 

Same. — Railway  Postal  Clerk. — Right  to  be  Carried. — Presumption  as  to. — Duty 
of  Conductor. — A  postal  clerk,  whose  commission  has  been  honored  by  the 
railway  company,  has  the  right  to  presume  that  it  will  still  be  honored, 
and  that  he  is  entitled  to  a  free  pass  on  said  line,  and  it  is  the  conduc- 
tor^ duty  to  see  that  all  persons  on  the  train  are  rightfully  there. 

From  the  Marion  Superior  Court. 

J.  T.  Dye,  for  appellant. 

W.  A.  Ketcham,  for  appellee. 

Olds,  J. — The  appellee  was  a  railway  postal  clerk  and 
received  injuries  in  a  collision  on  the  appellant's  railroad, 
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and  he  brings  this  action  to  recover  damages  resulting 
from  the  injuries  sustained,  which  are  alleged  to  have  oc- 
curred on  account  of  the  negligence  of  the  appellant  and 
its  employes,  and  without  fault  on  the  part  of  the  ap- 
pellee. 

There  was  a  trial  and  a  special  verdict  returned,  and 
judgment  on  the  verdict  in  favor  of  the  appellee.  As 
appears  from  the  facts  found  in  the  special  verdict,  the 
appellee,  at  the  time  of  receiving  the  alleged  injuries, 
was  a  regularly  appointed  and  acting  railway  postal 
clerk  in  the  employment  of  the  United  States.  At  the 
time  of  his  appointment,  he  received  from  the  United 
States  government  a  photograph  commission  appointing 
him  a  railway  postal  clerk,  requeuing  the  railway  com- 
pany  to  extend  to  him  the  facilities  of  free  travel  when 
on  duty  and  when  traveling  to  and  from  duty,  and  assign- 
ing him  t6  duty  between  Chicago,  Illinois,  and  Cincin- 
nati, Ohio.  His  photograph  was  attached,  and  the  com- 
mission contained  directions  to  the  appellee  that  if  fare 
was  charged  to  take  receipt,  and  stated  that  the  same  was 
only  good  between  Chicago,  Illinois,  and  Cincinnati,  Ohio. 
This  commission  was  signed  by  the  general  superintend- 
ent of  the  railway  mail  service  and  by  the  postmaster- 
general  of  the  United  States ;  that  appellee,  at  the  time 
of  his  appointment,  and  on,  up  to  and  after  the  injury,  re- 
sided at  the  city  of  Indianapolis,  on  the  line  of  the  appel- 
lant's railroad ;  that  appellee,  after  his  said  appointment, 
was  assigned  to  duty  between  Cincinnati  and  Chicago, 
the  run  beginning  and  terminating  at  Cincinnati;  that, 
after  appellee's  appointment  and  before  the  alleged  injury, 
by  consolidation  appellant  became  the  owner  of  the  whole 
line  of  road  over  which  appellee  traveled,  between  Cincin- 
nati and  Chicago ;  after  the  consolidation,  no  new  photo- 
graph commission  was  issued,  but  at  all  times  thereafter 
the  appellant,  its  officers  and  conductors,  recognized  the 
request  in  the  commission  relating  to  transportation,  as  if 
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made  to  them  specifically ;  that  the  appellant,  in  consid- 
eration of  a  payment  to  be  made  by  the  United  States 
government  to  it  for  the  furnishing  of  mail  cars  and 
carrying  the  mails,  recognized  and  acceded  to. the  re- 
quests contained  in  the  photograph  commission  held  by 
clerks  running  over  the  line  of  its  railroad,  and  suffered 
and  permitted  all  of  the  clerks  holding  such  photograph 
commissions,  when  on  duty  and  when  returning  from 
duty,  to  ride  over  the  lines  of  their  railroad,  without  ex- 
acting the  payment  of  fare  or  the  purchase  of  tickets,  and, 
at  all  times,  conceded  and  admitted  the  right  of  postal 
clerks  holding  such  photograph  commissions  to  ride  over 
the  lines  of  its  said  railroad,  without  demanding  or  exact- 
ing the  payment  of  fare,  or  the  presentation  of  tickets,  or 
other  evidences  of  their  right  to  ride  than  said  photo- 
graph commission,  and  suffered,  permitted,  recognized, 
and  conceded  the  right  of  such  clerks  to  ride  either  in 
the  postal  car  or  in  the  ordinary  passenger  coaches. 

On  the  day  previous  to  the  alleged  injury,  appellee  had 
finished  his  regular  run,  ending  at  Cincinnati,  and  on  the  0 
following  evening,  July  18,  1889,  he  entered  the  car  of 
the  appellant  at  Cincinnati  as  a  passenger  for  Indianapo- 
lis ;  that  he  entered  the  postal  car,  and  being  requested 
by  the  clerk  in  charge  thereof  to  assist  in  handling  the 
mail  (the  same  being  on  that  evening  unusually  heavy), 
acceded  to  said  request,  and  remained  in  said  postal  car 
to  assist  in  handling  said  mail,  and  did  not  enter  or  take 
passage  in  any  of  the  passenger  coaches  of  the  appellant 
on  said  train,  although  he  knew  that  such  passenger 
coaches  were  attached  thereto.  Facts  are  found  showing 
that  a  collision  occurred  through  the  negligence  of  the 
appellant  and  its  servants,  and,  through  no  fault  of  the 
appellee,  he  was  injured.  It  is  further  found  that  at  the 
time  of  such  collision  the  appellee,  as  such  passenger,  was 
in  said  postal  car,  as  aforesaid,  assisting  in  the  handling 
of  said  mail,  while  returning  to  his  home. 
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Appellant  contends  that,  under  the  facts  found,  appellee 
was  not  a  passenger  at  the  time  of  the  injury,  and,  there- 
fore, can  not  recover.  It  is  urged  that  the  appellee  was 
not  a  passenger  for  very  many  reasons ;  that  he  did  not 
enter  a  car  provided  for  the  carriage  of  passengers ;  that 
he  had  not  purchased  a  ticket ;  that  he  had  not  paid  his 
fare ;  that  he  did  not  intend  to  pay  his  fare ;  that  it  does 
not  appear  that  he  had  notified  the  conductor  of  his 
presence  on  the  train,  or  that  he  was  on  the  train  with 
the  knowledge  or  assent  of  the  conductor;  that  there  is 
no  contract  existing  between  the  appellee  and  appellant 
for  transportation  upon  which  to  base  the  right  of  action. 

Section  4000,  U.  S.  It.  S.,  makes  it  the  duty  of  railway 
companies  carrying  the  mails  to  "carry  on  any  train 
which  may  run  over  its  road,  and  without  extra  charge 
therefor,  all  mailable  matter  directed  to  be  carried  thereon, 
with  the  person  in  charge  of  the  same." 

The  findings  of  fact  in  this  case  take  from  the  case  all 
question  in  regard  to  compensation  for  the  carrying  of  the 
appellee,  for  it  is  found,  as  a  fact,  that  "in  consideration 
of  a  payment  to  be  made  by  the  United  States  govern- 
ment to  them  for  the  furnishing  of  mail  cars  and  car- 
rying the  mails  [the  appellant  company],  recognized  and 
acceded  to  the  requests  contained  in  the  photograph  com- 
missions held  by  clerks  running  over  the  line  of  their  rail- 
road, and  suffered  and  permitted  all  the  clerks  holding 
such  photograph  commissions,  when  on  duty  and  when 
returning  from  duty,  to  ride  over  their  lines,  without  ex- 
acting the  payment  of  fare,"  etc. 

This  finding  is  to  the  effect  that,  as  a  part  of  the  contract 
for  carrying  the  mails,  and  as  a  part  consideration  received 
for  carrying  the  mails  by  the  appellant,  it  was  like- 
wise to  carry  all  mail  clerks  handling  the  mails,  while  on 
duty  or  returning  from  duty ;  so  that,  whether  the  appel- 
lee be  regarded  on  duty  or  oft'  duty,  and  returning  home 
from  duty,  his  fare  was  provided   for  and   paid  by  the 
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United  States  government;  and,  certainly,  the  liability 
is  the  same  whether  the  fare  be  paid  by  the  passenger 
himself,  or  by  some  third  person,  or  by  the  United  States 
government,  even  if  payment  of  fare  was  necessary  to 
create  a  liability.  But  a  carrier  is  liable  to  persons  whom 
it  accepts  for  transportation  over  its  line,  and  from  whom 
it  demands  no  fare,  to  the  same  extent  that  it  is  liable 
to  passengers  who  pay  fare.  Am.  and  Eng.  Ency.  of  Law, 
vol.  2,  p.  744,  and  authorities  there  cited. 

Under  the  findings  of  facts  and  the  United  States  statute, 
the  appellee,  we  think,  must  be  regarded  as  being  upon 
the  train  as  of  right,  without  paying  or  offering  to  pay 
any  fare.  He  was  upon  the  train  as  an  employe  of  the 
United  States  government,  and,  by  a  contract  with  the 
government,  appellant  was  required  to  carry  him,  and  re- 
ceived compensation  for  doing  so.  By  a  construction 
placed  upon  the  contract  with  the  government,  and  the 
photograph  commission  held  by  the  appellee,  by  the  ap- 
pellant itself,  it  recognized  the  right  of  the  appellee  to 
ride  upon  the  train  exempt  from  the  payment  of  fare,  and 
he  had  a  right  to  treat  it  in  the  same  manner,  and  enter 
upon  the  train  as  he  had  theretofore  been  accustomed 
to  do. 

It  may  be  pertinent  to  inquire  what  relation  the  appel- 
lee bore  to  the  appellant,  if  not  that  of  a  passenger. 
Having,  as  we  think,  a  lawful  right  upon  the  train,  he 
certainly  is  not  an  intruder  or  a  trespasser,  and  we  think 
he  certainly  does  not  occupy  the  same  relation  as  an  em- 
ploye of  the  appellant,  to  whom  it  would  not  be  liable  for 
an  injury  resulting  from  the  negligence  of  a  co-employe, 
and  he  certainly  could  not  be  held  to  be  a  co-employe 
with  the  employes  running  and  operating  the  train.  He 
is  not  employed  by  the  appellant.  It  has  no  control  over 
him,  nor  does  he  take  any  part  in  the  business  of  the  rail- 
way company.  The  company  is  under  contract  to  carry 
both  the  mail  and  the  mail  agent  who  has  charge  of  and 
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handles  the  mail.     He  is  employed  and  paid  by  the  gov- 
ernment.    He  is,  in  our  opinion,  a  passenger  having  the 
same  rights  in  relation  to  the  recovery  of  damages  for  in- 
juries sustained  on  account  of  the  negligence  of  the  rail- 
way company  as  any  other  passenger.     The  fact  that  he 
may  ride  in  a  postal  car  can  make  no  difference  with  his 
right Jp{  recovery  of  damages  for  an  injury  sustained  by 
reason  of  a  collision  resulting  on  account  of  the  negli- 
gence of   the   railway  company.      The   postal    car,  the 
smoking  car,  the  ladies'  car,  and  the  parlor  car,  may  all 
constitute  one  train.    All  are  upon  the  train  for  the  pur- 
pose of  carrying  passengers.      The  railway  mail  clerk, 
while  on  duty,  necessarily  rides  in  the  postal   car,  for 
there  his  duty  calls  him.    It  is  there  he  performs  his 
labor.     They  are  constructed  purposely  for  work  upon 
the  railway.     The  mail  clerks  are  as  helpless,  in  so  far  as 
avoiding  danger  which  is  the  result  of  the  negligence  of 
the  railway  employes,  as  are  any  other  passengers.     They 
have  no  more  connection  with  or  control  over  the  move- 
ments of  trains  than  has  any  other  passenger. 

It  is  suggested,  on  behalf  of  the  appellant,  that  the 
danger  is  enhanced  by  riding  in  the  postal  car,  and  that, 
in  this  case,  had  the  appellee  been  in  the  smoking  car  or 
other  cars  provided  for  passengers  only,  he  would  not 
have  been  injured.  The  suggestion,  we  think,  can  have 
but  little  force.  It  very  often  occurs,  no  doubt,  that  if 
one  receiving  an  injury  had  been  in  another  car  than  the 
one  in  which  he  was  at  the  time  of  the  collision,  he  would 
not  have  been  injured,  and  vice  versa.  One  pays  extra  for 
the  privilege  of  riding  in  a  palace  car,  and  yet,  having 
done  so,  if  he  choose  to  go  out  of  it  and  for  a  time  ride  in 
the  smoking  car,  and  while  there  receives  an  injury  re- 
sulting from  the  negligence  of  the  railway  company,  the 
liability  is  the  same  as  if  he  had  received  a  like  injury 
while  in  the  palace  car.  The  liability  of  a  railway  com- 
pany to  a  passenger  for  damages  resulting  from  negligence 
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of  its  employes  is  the  same,  whether  he  be  in  one  car  or  an- 
other, so  he  has  a  lawful  right  to  be  in  the  ear  he  occupies. 

A  complete  and,  we  think,  a  legitimate  answer  to  the 
proposition  that  the  passenger  would  not  have  been  in- 
jured had  he  been  in  another  car  than  that  in  which  he 
was  riding  at  the  time  of  the  injury,  is  that  he  would  not 
have  been  injured  at  all  had  it  not  been  for  the  negli- 
gence of  the  railway  employes,  which  caused  the  collision. 

We  regard  it  immaterial  whether  the  appellee  was  or 
was  not  on  duty  at  the  time,  but,  under  the  facts  found, 
we  think,  notwithstanding  the  appellee  had  finished  his 
regular  run  and  was  returning  home,  he  was  in  fact  on 
duty  and  legitimately  in  the  car  for  that  purpose  at  the 
time  the  injury  occurred.  It  would  be  impossible  for 
mail  clerks  to  remain  constantly  on  duty  during  their 
time  of  service.  They  must  have  rest  and  sleep,  and  for 
the  benefit  of  the -service — to  facilitate  the  transportation 
and  distribution  of  mail  matter — regular  runs  are  pro- 
vided for  the  mail  clerks,  sufficient  time  for  rest  interven- 
ing between  each.  The  fact  that  a  clerk  may  be  requested 
to,  and  does,  perform  extra  duty  on  board  a  train  does  not 
make  him  a  trespasser  or  render  him  any  the  less  a  pas- 
senger, while  performing  such  extra  labor,  than  if  he  were 
upon  his  regular  run.  The  fact  that  he  may  have  availed 
himself  of  the  opportunity  for  rest  in  returning  to  his 
home  from  Cincinnati,  and  havq  ridden  in  a  car  intended  to 
be  occupied  by  passengers  only,  did  not  exonerate  the 
railway  company  from  liability  for  injuries  resulting 
solely  from  its  negligence,  because  the  appellee  did  not 
choose  to  avail  himself  of  his  privilege  to  rest  while  re- 
turning to  his  home. 

The  principal  reason  urged  for  a  reversal  of  the  judg- 
ment is  that  the  appellee  did  not  occupy  the  relation  of 
passenger,  and  we  are  cited  to  the  case  of  the  Pennsylvania 
B.  B.  Co.  v.  Price,  96  Pa.  St.  256,  and  Bricker  v.  Philadel- 
phia B.  B.  Co.y  132  Pa.  St.  1.     But  these  decisions  are 
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based  upon  a  statute  of  Pennsylvania  placing  mail  agents 
upon  the  same  footing  as  employes  of  the  company.  We 
think,  independently  of  any  statute,  the  current  of  author- 
ity is  almost  unanimously  to  the  effect  that  mail  agents 
are  passengers  and  occupy  the  same  relation  to  the  com- 
pany as  any  other  passengers.  In  tfeybolt,  Admx.,  v.  New 
York,  etc.,  R.  R.  Co.,  95  IT.  Y.  562,  it  is  held  that  a  railroad 
corporation  owes  the  same  degree  of  care  to  mail  agents 
riding  in  postal  cars,  in  charge  of  the  mails,  as  they  do  to 
passengers. 

In  Blair  v.  Erie  R.  W.  Co.,  66  IT.  T.  313  (318),  the  court 
say :  "  "Without  an  express  exemption  provided  hy  con- 
tract, the  defendant  is  liable  for  the  consequences  of  its 
negligence,  or  that  of  its  servants,  to  all  persons  traveling 
and  carried  upon  its  trains,  as  messengers  or  agents  of  the 
express  company,  to  the  same  extent  as  to  other  passen- 
gers." In  that  case,  by  agreement,  the  express  messenger 
was  being  carried  free  of  charge.  The  party  injured  was 
not,  at  the  time  of  the  injury,  a  regular,  acting  messen- 
ger, but  had  formerly  been,  and  on  that  day,  at  the  re- 
quest of  the  regular  messenger,  he  took  his  place,  and  was 
acting  as  a  messenger.  As  in  this  case,  the  appellee,  at 
the  request  of  the  mail  agent  in  charge  of  the  postal  car, 
was  assisting  him  in  the  work  upon  the  train,  and  was  at 
the  time  a  regular  mail  agent  in  the  employ  of  the  gov- 
ernment. 

In  Mellor  v.  Missouri  Pacific  R.  R.  Co.,  10  Law.  Rep. 
Ann.  36,  the  Supreme  Court  of  Missouri  held  that  a  pos- 
tal clerk  in  the  service  of  the  United  States,  and  doing 
his  duty  in  a  mail  car  of  a  train,  is  a  passenger.  In  that 
case  the  court  say :  "  Plaintiff  was  riding  upon  defend- 
ant's train,  by  virtue  of  some  contract  or  arrangement  be- 
tween defendant  and  the  Federal  government  touching 
the  carriage  and  care  of  the  United  States  mail,  was 
clearly  established  by  the  testimony.  Defendant's  conten- 
Vol.  133.— 23. 
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tion  that,  in  such  a  situation,  he  should  be  regarded  as  its 
servant,  we  consider  too  untenable  for  serious  discussion. 
There  was  neither  allegation  nor  proof  on  defendant's 
part  that  plaintiff  was  in  its  employ  in  any  capacity,  and 
certainly  no  such  inference  fairly  arises  from  any  of  the 
facts  in  evidence.  T^iis  being  so,  there  is  no  foundation 
on  which  to  predicate  a  defense  that  plaintiff's  injury 
arose  from  any  negligence  of  fellow-servants.  The  train 
operatives  were  clearly  not  such  as  to  him.  Defendant's 
duty  to  him,  so  far  as  concerned  safe  transportation,  was 
as  a  passenger."  Baltimore,  etc.,  R.  R.  Co.  v.  State,  ex  reL, 
(Md.)  6  Law.  Rep.  Ann.  706 ;  Gleeson  v.  Virginia  Midland 
R.  R.  Co.,  140  U.  S.  435.  The  same  rule  was  held  by  this 
court  in  Ohio,  etc.,  R.  W.  Co.  v.  Voight,  Admr.,  122  Ind.  288. 

The  appellee  in  this  case  was  a  passenger  to  whom  the 
company  owed  the  same  duty  as  to  any  other  passenger. 
He  had  the  right  to  enter  upon  the  train,  as  he  was  ac- 
customed to  do,  and  to  be  carried.  If  the  appellant  com- 
pany had  adopted  a  rule  by  which  it  was  declining  to 
honor  the  request  in  the  commission  for  free  transporta- 
tion, and  so  notified  the  appellee,  and  demanded  payment 
of  fare,  and  he  had  refused  to  pay,  a  different  question 
would  be  presented ;  but  it  is  not  claimed  that  any  such 
thing  was  done.  Having,  therefore,  continuously  recog- 
nized his  right  to  free  transportation  under  its  contract 
with  the  government,  the  appellee  had  the  right  to  assume 
that  he  would  be  transported  without  payment  of  fare, 
and  enter  the  car,  as  was  his  custom,  without  looking  up 
the  conductor  and  informing  him  that  he  was  upon  the 
train,  and  presenting  his  photograph  commission.  It  was 
the  duty  of  the  conductor  to  look  up  the  appellee,  and 
demand  of  him  to  see  his  commission,  or  to  demand  the 
payment  of  fare,  if  the  appellant  company  claimed  fare  for 
his  transportation. 

There  is  no  error  in  the  record.     Judgment  is  affirmed. 

Filed  January  26,  1893. 
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Appeal. —  When  Ruling  of  Court  Below  Can  Not  be  Questioned, — An  appel-  159  677 
lant  can  not  question  the  correctness  of  a  rilling  upon  his  demurrer  to 
certain  of  the  pleadings,  when  the  judgment  of  the  court  is  such  as  to 
have  set  such  pleading  at  naught. 

Same. — Motion  to  Modify  Judgment. — BUI  of  Exceptions. — Defect  of — No  Ques- 
tion Presented. — Where  the  ruling  of  the  court  in  refusing  to  entertain  a 
motion  to  modify  its  judgment  is  assigned  as  error,  and  the  bill  of  ex- 
ceptions does  not  contain  such  motion,  and  there  is  nothing  in  the  bill  to 
show  that  such  motion  was  in  writing,— the  question  is  not  presented  in 
such  a  form  as  to  enable  this  court  to  consider  it 

From  the  Allen  Circuit  Court. 

W.  Leonard,  E.  Leonard,  and  W.  J.  Vesey,  for  appellant. 

S.  R.  Morris,  J.  M.  Robinson,  R.  C.  Bell,  J.  M.  Barrett 
and  JT.  Morris,  for  appellees. 

Coffey,  C.  J. — This  was  an  action  by  the  appellant 
against  the  appellees,  in  the  Allen  Circuit  Court,  to  enjoin 
the  latter  from  the  use  of  a  trade-mark. 

It  is  alleged  in  the  complaint,  among  other  things,  that 
prior  to  the  25th  day  of  February,  1890,  the  appellee, 
Charles  A.  Berndt,  was  engaged  in  the  business  of  manu- 
facturing cigars,  at  No.  123  East  Lewis  street,  in  the  city 
of  Fort  Wayne ;  that  he  had  adopted  and  devised,  as  his 
brand,  trade-marks  and  labels,  the  word  "Rusty"  stamped 
on  the  ends  and  sides  of  his  cigar  boxes,  and,  also,  on  the 
inside  and  outside  of  the  lids  of  said  boxes,  to  distinguish  his 
goods  from  the  goods  of  other  manufacturers ;  that  on  said 
day  the  appellant  purchased  from  him  all  of  his  business 
at  said  place,  including  all  tobaccos,  cigars,  shelving,  moulds, 
presses,  manufacturers'  supplies,  *  *  trade-marks, 
brands  and  labels,  and  the  exclusive  right  to  use  the  same; 
that  he  entered  into  the  business  of  manufacturing  cigars 
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at  said  place,  and  has  ever  since  so  continued  in  said  busi- 
ness, using  said  brand  and  trade-mark,  and,  by  so  doing, 
has  acquired  a  large  and  lucrative  business;  that  on  or 
about  the  1st  day  of  August,  1890,  the  appellee,  Charles 
A.  Berndt,  in  connection  with  the  appellee,  Mary  Berndt, 
who  is  his  wife,  started  a  cigar  factory  in  said  city  of  Fort 
"Wayne,  under  the  name  and  style  of  the  "Rusty  Cigar 
Factory  "  or  company,  and  that  they  are  now  manufactur- 
ing and  selling  cigars,  using  an  imitation  of  said  trade- 
mark, brands  and  labels,  and  using  the  said  word  "  Rusty" 
stamped  on  their  cigar  boxes,  in  exact  imitation  of  the 
boxes  so  used  by  the  appellant  in  his  business ;  that  they 
have  maliciously,  and  with  the  intent  to  deceive  purchasers 
of  said  "Rusty"  cigar,  counterfeited  and  imitated  the 
trade-mark  so  sold  and  transferred  to  the  appellant,  and 
are  now  using  the  same  in  their  business  of  manufactur- 
ing and  selling  their  cigars,  for  the  purpose  and  with  the 
intention  of  injuring  the  appellant's  business,  and  gaining 
his  trade  and  customers ;  that  unless  they  are  restrained 
from  so  doing  they  will  destroy  the  appellant's  business; 
that  the  appellees  are  insolvent,  and  a  judgment  against 
them  for  damages  would  be  worthless,  and  unless  they 
are  enjoined  the  appellant  will  suffer  irreparable  damage 
and  loss. 

In  addition  to  the  general  denial,  the  appellee,  Charles 
Berndt,  filed  an  affirmative  answer  and  a  cross-complaint. 
A  trial  of  the  cause,  by  the  court,  resulted  in  a  finding 
and  decree  in  favor  of  the  appellant,  enjoining  the  appel- 
lees from  using  the  trade-mark  described  in  the  complaint. 

The  appellant  excepted  to  the  form  of  the  decree  ren- 
dered by  the  court.  He  also  filed  a  motion  to  modify  the 
.decree,  which  was  overruled  by  the  court. 

His  contention  in  this  court  is : 

First.  That  the  Circuit  Court  erred  in  overruling  his 
demurrer  to   the    affirmative    answer    of   the    appellee, 
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Charles  A.  Berndt,  and  in  overruling  his  demurrer  to  the 
cross-complaint. 

Second.  That  the  Circuit  Court  erred  in  overruling  his 
motion  to  modify  the  decree  in  his  favor. 

In  the  present  condition  of  the  record  before  us,  no  avail- 
able error  is  to  be  found  in  the  ruling  of  the  court  relative 
to  the  sufficiency  of  the  affirmative  answer  and  the  cross- 
complaint.  In  finding  for  the  appellant,  the  court  neces- 
sarily found  that  the  allegations  in  the  cross-complaint, 
as  well  as  the  averments  of  the  answer,  were  untrue. 
The  question,  therefore,  as  to  whether  the  facts  averred  in 
the  answer  constituted  a  defense,  or  whether  the  facts  al- 
leged in  the  cross-complaint  constituted  a  cause  of  action, 
is  now  wholly  immaterial.  Royse  v.  Turnbaugk,  117  Ind. 
539. 

The  only  mode  by  which  the  appellant  could  present  to 
this  court  any  question  relating  to  the  form  of  the  decree 
in  his  favor,  was  by  motion  to  modify  such  decree.  Berkey, 
etc.,  Co.  v.  Hascally  123  Ind.  502 ;  People's,  etc.,  Association, 
v.  Spears,  115  Ind.  297 ;  Walter  v.  Walter,  117  Ind.  247. 

At  this  point  we  are  met  by  an  objection,  on  behalf  of 
the  appellees,  to  the  effect  that  the  motion  filed  by  the 
appellant  to  modify  the  decree  in  this  case  is  not  in  the 
record  in  such  a  form  as  to  enable  us  to  consider  it. 

It  does  appear  that  a  written  motion  was  filed  by  the 
appellant  to  modify  the  decree  in  this  case.  A  bill  of  ex- 
ceptions is  also  found  in  the  record,  upon  the  subject  of  a 
motion  to  modify  the  decree,  but  such  motion  is  not  set 
out  in  the  bill.  Indeed,  there  is  nothing  in  this  bill  of 
exceptions  from  which  it  can  be  inferred  that  such  motion 
was  in  writing. 

"We  are  of  the  opinion,  therefore,  that  the  motion  to 
modify  the  decree  of  the  Circuit  Court  is  not  in  the  record 
in  such  a  form  as  to  enable  us  to  give  it  any  consideration. 

Judgment  affirmed. 

Filed  January  25,  1893. 
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Ogle  et  al.  v.  Edwards,  Adm'r. 

Change  op  Venue. — Limitation  by  a  Court  Rule. — Discovery  of  Cause  After 
Time  Limited. — Right  to  Take, — Statute  Paramount  to  Court  Rule. —  Waiver. 
— A  court  has  the  power  to  regulate  the  manner  and  time  of  taking 
changes  of  venue,  but  where  a  party  litigant  does  not  discover  a  cause 
for  a  change  so  as  to  make  the  motion  within  the  time  fixed  by  the  court, 
he  can  not  be  held  to  have  waived  his  right  to  make  such  motion,  for  a 
statutory  right  is  paramount  to  any  court  rule. 

Same. — Presumption  of  Fair  Trial. — Allegation  of  Diligence  Not  Required. — 
Cases  Overruled. — Every  litigant  has  the  right  to  presume,  and  rely  on 
the  presumption,  that  the  court  and  the  citizens  are  fair  and  impartial, 
and  that  he  can  have  a  fair  trial  in  the  court  in  which  his  cause  is  pend- 
ing; and  the  cases  of  Ringgenberg  v.  Hartman,  102  Ind.  537,  and  Witz  v. 
Spencer,  51  Ind.  253,  in  so  far  as  they  hold  that  the  affidavit  for  a  change 
of  venue  made  after  the  time  prescribed  by  the  court  rule,  must  show 
the  exercise  of  diligence  to  discover  the  cause  within  the  time  allotted 
by  the*  rule,  are  hereby  overruled. 

From  the  Greene  Circuit  Court. 


A.  G.  Cavins,  E.  H.  C.  Cavins  9  S.  E.  Urmston  and  J.  A- 
New,  for  appellants. 

E.  Short,  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellee,  as 
administrator,  for  the  foreclosure  of  a  mortgage. 

The  only  question  presented  and  discussed  arises  on  the 
overruling  of  a  motion  for  a  change  of  venue  from  the 
county.  After  the  cause  ^as  set  for  trial,  and  seven  days 
before  the  day  set  for  trial,  the  appellant,  Alfred  M.  Ogle, 
moved  for  a  change  of  venua  from  the  county,  and  filed  his 
affidavit  in  support  of  the  motion,  alleging  that  he  could 
not  have  a  fair  trial  in  said  county  of  Greene,  for  the  reason 
that  the  said  plaintiff  had  an  undue  influence  over  the  cit- 
izens of  said  county,  and  further  alleging  that  he  did  not 
discover  said  undue  influence  until  after  the  cause  was  set 
for  trial. 
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At  the  time  of  the  filing  of  said  affidavit  and  moving 
for  the  change  of  venue,  there  was  in  force  a  rule  of  said 
Greene  Circuit  Court  providing  that  "  all  applications  for 
a  change  of  venue  from  the  county  shall  be  made  by  filing 
the  necessary  affidavit,  and  calling  the  judge's  attention 
thereto  in  open  court,  at  least  ten  days  before  the  day  on 
which  such  cause  is  set  for  hearing." 

The  record  shows  that  "  the  court  overruled  said  motion 
on  the  grounds  that  said  cause  had  been  set  for  trial  on 
the  9th  day  of  March,  1891,  the  same  being  the  twenty- 
fifth  judicial  day  of  said  term,  and  for  that  reason  the 
motion  came  too  late  under  the  rule  of  the  court." 

The  law  gives  a  party  the  right  to  have  a  change  of 
venue  for  various  reasons,  among  which  is  the  cause 
stated  in  the  affidavit.  Section  412,  R.  S.  1881.  The 
mode  and  time  of  making  the  application  may  be  regu- 
lated by  a  rule  of  court,  but  such  right  of  the  party  can 
not  be  abrogated  or  obstructed  in  such  a  way  as  to  pre- 
vent the  exercise  of  it  by  a  rule  of  court,  for  the  statu- 
tory right  is  paramount  to  any  rule.  The  party  would  be 
bound  to  take  notice  of  the  rules  of  the  court  in  which 
his  cause  was  pending,  and  if  he  had  knowledge  of  the 
facts  upon  which  his  application  for  a  change  of  venue 
was  based,  in  time  to  have  complied  with  the  rule,  his 
failure  to  comply  with  it  would  waive  his  right  to  the 
change ;  but  if  he  did  not  know  the  facts  in  time  to  have 
done  so,  he  could  not  be  required  to  comply  with  the  rule, 
and  he  can  not  be  held  to  have  waived  his  right,  when  he 
did  not  know  that  the  facts  existed  upon  which  his  right 
is  based. 

The  decision  in  the  case  of  Bernhamer  v.  State,  123 
Ind.  577,  is,  as  we  think,  decisive  of  the  question  here  pre- 
sented. In  that  case  a  rule  of  court  prescribed  the  time 
for  filing  affidavits  for  changes  of  venue,  and  the  affiant 
(the  party)  alleged  in  his  affidavit  that  he  did  not  know 
of  the  cause  for  a  change  until  after  the  time  for  filing 
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under  the  rule,  and  it  was  held  sufficient.  La  that  case  it 
was  said:  "The  law  does  not  require  impossibilities, 
and  as  the  appellant  had  no  knowledge  of  the  bias  and 
prejudice,  on  account  of  which  he  sought  a  change  of 
judge,  in  time  to  make  his  application  within  the  time 
prescribed  by  the  rule  of  court,  it  must  be  held  that  the 
want  of  such  knowledge  was  sufficient  cause  for  not 
making  it  sooner."  To  told  that  a  party  is  bound  by 
the  rule  when  he  had  no  knowledge  of  the  facts  in  time 
to  comply  with  it,  would  be  to  hold  that  a  rule  of  court 
could  take  from  the  party  a  right  given  him  by  the 
statute,  unless  he  possessed  the  information  of  the  exist- 
ence of  the  facts  in  time  to  comply  with  the  rule,  and 
likewise  to  deprive  him  of  his  right  if  the  cause  for  the 
change  originated  after  the  time  for  filing  his  application 
under  the  rule.  This  would  be  recognizing  a  rule  of 
court  as  paramount  to  a  valid  statute.  Other  decisions 
of  this  court  support  the  same  theory.  In  the  case  of 
Shoemaker  v.  Smith,  74  Ind.  71,  the  affidavit  used  the  same 
language  as  the  one  under  consideration,  that  the  affiant 
"did  not  discover"  the  cause  for  a  change  until  after  the 
time  for  complying  with  the  rule,  and  it  was  held  suffi- 
cient. See  Krutz  v.  Howard,  70  Ind.  174 ;  Lott  v.  State,  122 
Ind.  393. 

We  are  aware  that  there  are  decisions  of  this  court 
holding  a  contrary  doctrine.  In  Hinggenberg  v.  ffartman, 
102  Ind.  537,  it  was  held  that  the  affidavit  was  insuffi- 
cient, for  the  reason  that  it  failed  to  show  the  exercise 
of  diligence,  and  that  decision  is  based  on  the  decision 
of  Witz  v.  Spencer,  51  Ind.  253,  holding  the  same  doc- 
trine ;  but  they  are  in  conflict  with  the  decisions  we  have 
cited,  and  in  so  far  as  they  are  in  conflict  with  this  opinion 
they  are  overruled.  The  presumption  is  that  the  judge  of 
the  court  and  the  citizens  of  the  county  are  impartial  and 
free  from  prejudice  against  the  party,  and  he  may  rely 
upon  the  impartiality  of  the  judge  and  the  citizens  of  the 
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county,  and  he  is  not  bound  to  go  about  in  advance  of  the 
trial  making  inquiry  as  to  the  status  of  the  mind  of  the 
judge  or  the  prejudices  existing  among  the  people,  or  as 
to  whether  or  not  the  adverse  party  has  prejudiced  or  in- 
fluenced them  against  him ;  and  if  he  makes  his  applica- 
tion seasonably  after  he  discovers  that  such  facts  do  exist, 
his  application  is  in  time,  and  he  can  not  be  deprived  of 
hie  right  under  the  statute,  The  reasonable  presumption 
is  that  the  court  and  the  citizens  are  fair  and  impartial, 
and  that  every  party  can  have  a  fair  trial  in  the  court  in 
which  his  cause  is  pending,  and  a  party  may  and  has  the 
right  to  rely  upon  such  presumption,  and  the  existence  of 
prejudice  or  undue  influence  is  not  a  matter  about  which 
he  is  bound  to  make  inquiry,  but  may  exercise  his  right 
to  a  change  whenever  it  is  made  known  to  him  or  comes 
to  his  knowledge.  The  very  fact  that  a  party  was  making 
Buch  inquiry  and  questioning  the  integrity  of  the  court, 
or  a  probable  or  a  possible  juror,  might  create  a  prejudice 
against  him.  We  are  aware  that  it  is  sometimes  claimed 
that  the  right  of  a  change  of  venue  is  abused  and  exer- 
cised for  the  purpose  of  delay,  in  cases  where  no  real  cause 
in  fact  "exists ;  but  this  is  a  matter  we  can  not  consider. 
The  right  is  given  alike  to  all  parties  litigant,  and  the 
honest  litigant  can  not  be  deprived  of  the  right,  when  it  in 
fact  exists,  because  a  dishonest  litigant  avails  himself  of 
the  benefit  of  it  by  false  swearing.  If  the  law  works  in- 
justice rather  than  justice,  the  remedy  is  with  another 
department  of  government,  and  if  wicked  parties  avail 
themselves  of  it  by  false  swearing,  they  are  liable  to  pun- 
ishment. 

The  court  erred  in  overruling  the  motion  for  a  change 
of  venue. 

The  judgment  is  reversed,  with  instructions  t&  grant  a 
new  trial. 


Filed  January  12,  1893. 
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Dissenting  Opinion, 

Hackney,  J. — There  is  manifest  confusion  in  the  decided 
cases  as  to  the  correct  rule  of  practice  in  applying  for 
changes  of  venue  and  changes  of  judge,  where  a  rule  of 
court  limits  the  time  within  which  such  application  shall 
be  made.  It  is  desired  not  only  to  establish  order  out  of 
this  confusion,  but,  also,  to  adopt  that  rule  which  may 
lead  to  just  and  consistent  results.  I  differ  with  the  ma- 
jority of  the  court  as  to  the  right  and  the  importance  of 
requiring  that  diligence  be  shown  to  have  been  exercised 
in  ascertaining  the  causes  for  the  change,  before  the  time 
for  applying  therefor,  as  established  by  the  rule  of  the 
trial  court,  and  as  an  excuse  for  the  filing  of  a  tardy  ap- 
plication. A  rule  limiting  the  time  for  filing  such  appli- 
cations has  been  repeatedly  held  valid.  It  is  not  only  a 
reasonable  power,  but  is  one  expressly  conferred  by  statute, 
that,  for  the  orderly  and  expeditious  transaction  of  its 
business,  the  trial  court  shall  adopt  and  promulgate  rules 
for  the  conduct  of  its  business,  and  relating  to  simplifying 
and  expediting  the  proceedings  and  decisions  of  causes, 
and  the  diminishing  of  costs.  While  the  statute  author* 
izing  changes  of  venue  is  an  important  one,  it  must  be* 
construed  in  connection  with  the  statute  entrusting  to  the 
trial  courts  the  power  of  prescribing  the  order  and  man- 
ner of  exercising  this  right,  as  necessary  to  the  proper 
dispatch  of  pending  business.  It  was  said  by  this  court, 
in  Redman  v.  State,  as  early  as  28  Ind.  205,  in  speaking 
of  the  change  of  venue  statute,  that  it  "is  subject  to 
great  abuse.  The  application  is  too  often  used,  not  as  a  \ 
means  of  procuring  a  fair  trial,  but  to  delay  and  put  it  off,  i 
with  the  hope  of  wearing  out  the  prosecution  by  procras- 
tination." This  condition  is  more  prevalent  to-day,  and 
the  affidavit  is  too  often  the  means  of  procuring  a  contin- 
uance where  there  has  not  been  sufficient  diligence  to 
procure  a  continuance  under  the  proper  statute.     The  ex- 
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perience  of  the  trial  court,  in  arranging  its  trials  and  allot- 
ting time  for  such  trials,  so  often  meets  with  tardy  affidavits 
for  changes  of  venue  and  the  consequent  loss,  for  all 
purposes,  of  the  time  so  allotted,  and  the  public  expense 
and  private  cost  attending  it  as  to  exhibit  not  only  the 
wisdom  of  such  limiting  rules,  but,  also,  of  the  strict  en- 
forcement of  them  by  both  the  trial  courts  and  the  court 
of  appeals.  The  rule  of  the  court,  in  this  cause,  does  not 
expressly  require  a  showing  of  diligence  to  discover  the 
causes  for  a  change  before  the  expiration  of  the  limit  of 
time ;  yet,  to  uphold  this  class  of  rules,  as  has  been  done 
in  this  state  many  times,  it  is  to  be  regarded  as  an  unwrit- 
ten exception  that  a  showing  of  excusable  neglect,  in  not 
applying  for  the  change  as  required  by  the  rule,  will  avoid 
a  waiver  of  the  right  to  a  change  given  by  the  statute. 

When  it  is  agreed  that  the  rule  in  effect  limiting  the  op- 
eration of  the  statute  is  valid,  and  when  it  is  agreed,  as  it 
has  often  been  decided,  that  the  rule  may  not  be  ignored 
in  an  application,  but  that  excuse  must  be  shown  by  the  ap- 
plicant to  avoid  the  rule,  the  conclusion  necessarily  fol- 
lows that  the  absence  of  an  excuse  is  a  waiver  of  the  right, 
and  that  an  excuse,  which  does  not  waive  the  right,  must 
be  such,  as  would  be  sufficient  to  save  a  similar  right  exist- 
ing under  similar  statutes.  By  section  563  R.,  S.  1881, 
u  where  causes  for  a  new  trial  are  discovered  after  the  term 
at  which  the  verdict  or  decision  was  rendered,"  a  complaint 
for  a  new  trial  will  lie.  This  statute  does  not  require  a 
showing  of  the  use  of  diligence  to  discover  such  causes 
before  the  former  trial,  yet  there  is  a  long  and  unbroken 
line  of  decisions  that  diligence  must  be  alleged.  See  Rags- 
dale  v.  Matthews,  Admr.,  93  Ind.  589,  and  cases  there 
cited;  Hines  v.  Driver,  100  Ind.  315;  Kitch  v.  Oatis,  79 
Ind.  96 ;  McCauley  v.  Murdoch,  97  Ind.  229.  There  may  be 
other  statutes  illustrating  this  position,  and  the  importance 
of  adopting'  here  some  rule  that  may  be  of  general  appli- 
cation, but  it  is  unnecessary  to  multiply  them.    Every  lit- 
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igant  is  charged  with  the*  obligation  of  employing  suitable 
counsel,  with  the  knowledge  of  the  terms  and  the  rules  of 
the  court,  with  the  duty  of  preparing  his  cause  for  trial  at 
the  time  fixed  for  its  trial,  and  with  the  character  and  qual- 
ifications of  the  tribunal  before  which  his  cause  must  be 
heard.  He  has  no  right  to  neglect  means  of  information, 
reasonably  within  his  reach,  leading  to  a  proper  exercise 
of  these  duties.  If  he  does  neglect  them,  his  excuse  should 
be  more  than  mere  ignorance.  It  should  appear,  from  the 
facts,  that  by  ordinary  care  this  necessary  knowledge  could 
not  have  been  acquired. 

In  the  case  of  the  Jeffersonville,  etc.,  R.  R.  Co.  v.  Avery,  31 
Ind.  277,  the  position  here  contended  for  was  enunciated 
clearly  and  distinctly.  An  application  for  a  change  of 
venue,  on  the  ground  of  local  prejudice,  was  made  after 
the  expiration  of  the  limit  prescribed  by  a  rule  of  court, 
and  was  overruled. 

Mr.  Justice  Ray,  in  the  opinion  of  the  court,  said  : 
"In  view  of  the  fact  that  prejudice  so  general  in  a 
county  as  to  prevent  a  party  from  securing  a  fair  trial 
must  result  either  from  some  special  act,  real  or  fancied, 
exciting  the  prejudice  of  the  public,  or  from  some  long 
continued  course  of  conduct  which  has  created  and  devel- 
oped such  a  feeling  in  the  community,  and  that  a  preju- 
dice so  general  can  not  be  concealed  in  ordinary  cases, 
and  the  known  abuse  to  which  the  statute  is  liable,  the 
inconvenience  to  the  court,  the  suitors,  and  the  attending' 
witnesses,  caused  by  the  uncertainty  which  must  other- 
wise exist  in  regard  to  the  proceedings  of  each  day,  we 
are  inclined  to  hold  a  rule  which  in  its  general  applica- 
tion can  deprive  the  parties  of  no  right,  as  a  reasonable 
regulation, 'expediting  the  proceedings  and  decisions  of 
causes,'  *  diminishing  costs  and  remedying  imperfections 
that  may  be  found  to  exist  in  the  practice,— reasonable  and 
within  the  express  power  of  the  court  to  adopt.  There 
may  be  cases  where  the  enforcement  of  such  a  rule  would 
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be  in  conflict  with  the  statute.  When  such  a  case  is  pre- 
sented, effect  must  of  course  be  given  to  the  language  of 
the  law.  Where  it  is  clearly  made  to  appear  that  some 
act  performed  within  the  excluded  time  has  excited  such 
prejudice,  or  that  such  feeling  already  existing  was  undis- 
covered by  reasonable  effort,  the  case  ifrill  present  such 
special  circumstances  as  to  exclude  the  application  of  a 
rule  intended  for  general  convenience.  *  *  *  When  a 
circuit  judge,  acting  under  this  requirement  of  the  statute, 
has  adopted  general  rules,  it  would  be  improper  for  us, 
at  the  instance  of  a  suitor  in  a  special  case,  to  declare 
such  rules  'repugnant  to  the  laws  of  the  State,'  when 
such  suitor  has  suffered  no  injury  from  their  application  in 
his  case.  A  prejudice  *  *  *  might  ordinarily  be 
discovered  before  the  day  set  for  the  trial.  If  there  were 
special  reasons  why  it  could  not  be  known  in  this  case, 
the  affidavit  does  not  declare  them." 

In  Witz  v.  Spencer,  51  Ind.  253,  an  opinion  by  Mr. 
Justice  Downey,  involving  the  right  to  a  change  of  venue 
upon  the  discovery  of  a  prejudice  while  empanelling  a 
jury,  it  is  said :  "  It  does  not  appear  that  the  defendants 
had  used  any  diligence  to  ascertain,  at  any  earlier  time, 
whether  such  ground  for  a  change  of  venue  existed  or  not. 
It  was  not  a  sufficient  excuse,  under  the  circumstances, 
for  not  having  made  the  application  sooner,  that  the  fact 
had  not  sooner  come  to  their  knowledge." 

In  Binggenberg  v.  Hartman,  102  Ind.  537,  an  opinion  by 
Mr.  Justice  Elliott,  there  was  an  application  for  a  change 
of  venue,  after  the  time  limited  by  a  rule  of  court.  The 
excuse  shown  for  not  applying  before  the  limit  expired 
was  that  the  cause  was  first  known  to  them  the  evening 
Wore;  "but  it  is  not  shown  that  any  diligence  was  used 
to  discover  the  fact.  On  the  authority  of  Witz  v.  Spencer, 
supra,  the  affidavit  must  be  held  insufficient,  for  the  reason 
tlfat  it  fails  to  show  the  exercise  of  diligence." 

Against  these  authorities,  defining  the  practice  for  many 
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years,  it  is  urged  that  the  rule  is  not  of  practical  opera- 
tion, since,  as  it  is  claimed,  the  people  and  the  courts  are 
presumed  to  be  free  from  bias  and  prejudice,  and  the 
suitor  will  but  prejudice  his  cause  by  making  inquiry  as 
to  the  existence  of  bias  or  prejudice.  If  it  is  a  legal  right 
and  duty  to  make  such  inquiry,  then  to  presume  that  its 
exercise  will  create  prejudice  is  to  presume  against  the 
intelligence  and  the  integrity  of  courts  and  juries. 

It  is  also  contended  that  if  the  law,  as  it  exists,  tends 
to  the  encouragement  of  perjury,  the  remedy  must  be  left 
with  the  Legislature.  Not  so,  if  all  of  the  decisions  of 
this  state  are  correct  in  holding  that  the  statute  prescribes 
no  limit  as  to  time,  and  that  the  courts  may  do  this.  The 
statute  and  the  rule  must  be  considered  together,  and  if 
their  reasonable  enforcement,  within  the  line  of  the  31 
Ind.  case,  supra,  will  obstruct  a  growing  tendency  to  per- 
jury, such  enforcement  is  with  the  courts.  The  rule,  as 
long  as  it  does  not  trespass  upon  statutory  ground,  should 
be  so  enforced  as  to  secure  the  best  results. 

The  case  of  Shoemaker  v.  Smith,  supra,  was  decided  with- 
out any  reference  whatever  to  the  Jeffersonville,  etc.,  R.  R. 
Co.  v.  Avery,  supra,  and  the  case  of  Witz  v.  Spencer,  supra. 
The  question  of  diligence  was  not  presented,  considered,  or 
decided.  The  reasoning  of  the  court,  in  that  case,  is 
wholly  upon  the  theory  that  the  court  may  not,  by  rule, 
preclude  a  change  for  causes  arising  after  the  limit  of  time 
fixed  by  the  rule  for  filing  the  application.  With  such 
reasoning  there  can  be  no  issue  taken ;  it  is  entirely  cor- 
rect when  applied  to  a  proper  case. 

The  next  and  only  other  case  supporting  the  majority 
opinion  is  that  of  Bernhamer  v.  State,  supra.  In  that  case 
there  was  an  application  for  a  change  of  venue.  It  was 
overruled,  because  not  filed  in  time,  and  this  court  held 
that  ruling  correct,  there  having  been  no  showing  of  dili- 
gence to  discover  that  the  cause  was  set  for  trial,  and  4n 
not  filing  the  application  before  the  limit  fixed  by  the  rule 
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had  expired.  So  far  -this  case  seems  in  line  with  Jefferson- 
viUe,  etc.,  R.  R.  Co.  v.  Avery,  supra;  Witz  v.  Spencer,  supra, 
and  Hinggenberg  v.  Hartman,  supra;  but  after  the  lower 
court  had  overruled  the  application  for  a  change  of 
venue,  the  defendant  filed  an  application  for  a  change 
of  judge,  alleging,  as  an  excuse  from  the  rule,  that  he  did 
not  know  of  the  bias  and  prejudice  of  the  judge  until  the 
day  before.  This  court  held  that  it  was  error  to  overrule 
that  application.  In  this  instance  the  question  of  dili- 
gence is  not  presented,  discussed,  or  decided ;  and  the  74 
Ind.  71  case  is  the  only  authority  cited  which  would  seem 
to  support  it. 

Of  the  two  lines  of  cases  I  can  not  resist  the  conclu- 
sion that  those  supporting  the  views  here  stated  are 
greater  in  number,  are  free  from  dictum,  and  present  the 
safer  and  better  rule  for  discouragement  of  litigation  and 
the  suppression  of  false  affidavits. 

.Filed  January  12,  1893. 
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Special  Finding. — Repugnancy. — Sufficiency  of  Finding  to  Support  a  Conclu- 
sion of  Law. — In  an  action  to  recover  money  donated  in  fraud  of  creditors, 
where  it  is  specially  found,  among  other  things,  that  such  suit  was  not 
commenced  until  six  years  after  the  fraudulent  transaction,  it  does  not 
disprove  the  fact,  as  found  by  the  court,  that  the  parties  to  said  fraudulent 
transaction  concealed  the  facts  up  to  the  day  of  the  bringing  of  said  suit. 
For  the  sufficiency  of  the  special  finding  to  support  the  conclusions  of  law, 
|  see  opinion. 

!  Sams. — Evidentiary  Facte  in. — Effect. — The  presence  of  evidentiary  facts  in 

:  a  special  finding  can  not  control  or  overthrow  ultimate  facts  found. 

Statute  of  Limitations.  —  Concealment  of  Cause  of  Action.  —  Affirmative 
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Acts. — To  take  a  case  out  of  the  statute  of  limitations  because  of  conceal- 
ment of  the  cause  of  action,  there  must  be  shown  affirmative  acts  which 
amount  to  more  than  mere  silence. 
Interest. — Fraudulent  Donation  of  Money. — Donee  Chargeable  with  Interest. — 
When  and  How  Ixmg. — Where  a  husband,  with  intent  to  defraud  his  cred- 
itors, donates  money  to  his  wife,  the  wife  is  chargeable  with  interest  on 
said  money  from  the  time  suit  was  instituted  to  recover  said  money. 

From  the  DeKalb  Circuit  Court. 

C.  A.  0.  McClellan  and  R.  M.  McBride,  for  appellant. 

W»  L.  Penfieldy  for  appellees. 

Olds,  J. — The  appellee  was  a  creditor  of  Norman  Smith, 
the  husband  of  the  appellant,  Julietta  Smith.  The  appel- 
lant Julietta  purchased  a  farm  upon  which  there  were 
judgment  liens  that  she  assumed  to  pay.  Norman  Smith, 
in  fraud  of  his  creditors,  and  for  the  purpose  of  defrauding 
them,  and  particularly  the  appellee,  colluded  with  his  wife, 
the  appellant,  and  furnished  her  $800  with  which  to  pay 
off  the  judgment  liens  against  the  land  so  purchased,  and 
the  title  to  which  was  taken  in  her  name,  and  she  so 
used  the  money,  and  afterward  sold  the  farm  and  received 
the  proceeds.  These  facts,  with  others,  are  alleged  in  the 
complaint  in  this  case,  by  the  appellee,  against  the  appellant 
and  her  husband,  and  a  judgment  is  asked  against  the  ap- 
pellant for  the  amount  so  given  by  her  husband  to  her  in 
fraud  of  creditors. 

The  appellant  answered  by  pleading  the  six  years  statute 
of  limitation,  and  the  appellee  replied  pleading  a  conceal- 
ment of  the  cause  of  action. 

There  was  a  trial  by  the  court  without  the  intervention 
of  a  jury,  and,  on  proper  request,  the  court  made  a  special 
finding  of  facts  and  stated  its  conclusions  of  law  in  favor 
of  the  appellee.  Appellant  excepted  to  the  conclusions  of 
law. 

Errors  are  assigned,  one  of  which  is  error  in  the  conclu- 
sions of  law,  and  this  assignment  presents  the  principal 
question  involved  in  the  case  and  discussed  by  counsel. 
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It  is  contended  that  the  facts  found  show  the  money  was 
fraudulently  paid  to  the  wife  and  used  by  her  more  than 
six  years  before  the  commencement  of  the  action,  and  do 
not  show  a  concealment  of  the  cause  of  action,  so  as  to 
authorize  the  action  to  be  maintained  at  the  time  it  was 
brought,  being  more  than  six  years  after  the  money  was 
paid  to  the  wife  and  used  by  her  in  fraud  of  the  rights  of 
the  plaintiff,  and,  therefore,  the  facts  found  do  not  authorize 
a  conclusion  of  law  in  favor  of  the  appellee. 

Section  300,  R.  S.  1881,  provides  that  "if  any  person  lia- 
ble to  an  action  shall  conceal  the  fact  from  the  knowledge 
of  the  person  entitled  thereto,  the  action  may  be  com- 
menced at  any  time  within  the  period  of  limitation,  after 
the  discovery  of  the  cause  of  action."  This  statute  has 
been  interpreted  to  mean  that  there  must  be  more  than 
silence,  that  there  must  be  some  affirmative  acts  to  consti- 
tute concealment,  which  must  be  alleged  and  proven 
(Wynne  v.  Cornelison,  52  Ind.  312,  and  Jackson  v.  Buchanan, 
59  Ind.  390) ;  and  such  interpretation  of  the  statute  is  un- 
questionably correct.  But  while  this  is  true,  the  question 
as  to  whether  or  not  the  cause  of  action  is  or  is  not  con- 
cealed is  an  issuable  fact.  In  pleading  such  concealment, 
it  certainly  is  not  necessary  to  plead  the  evidence  necessary 
to  establish  a  concealment,  though,  under  the  rule  laid 
down  in  the  decision,  it  may  be  necessary  to  go  further 
than  to  simply  allege  that  the  cause  of  action  was  con- 
cealed from  the  plaintiff;  but  no  serious  objection  is  urged 
as  to  the  sufficiency  of  the  reply  in  this  case.4 

The  cause  of  action  in  this  case  against  the  appellant  is 
bottomed  on  the  fact  that  her  husband — who  was  insolvent 
and  known  by  her  to  be  insolvent,  in  collusion  with  her, 
and  for  the  purpose  of  defrauding  the  appellee  and  other 
of  his  creditors — gave  to  his  wife  of  his  own  money,  which 
was  liable  for  his  debts,  $800,  to  be  used,  and  which  was  re- 
ceived and  used,  by  her  in  the  payment  of  her  debts  and 
Vol.  133.— 24. 
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the  satisfaction  of  judgment  liens  against  her  land.  It  is 
alleged,  both  in  the  complaint  and  reply,  that  the  husband 
and  wife  colluded  together  in  the  doing  of  the  act  in  fraud 
of  his  creditors.  The  knowledge  that  the  title  to  the  farm 
was  taken  in  the  name  of  the  wife,  or  that  she  had  money 
and  paid  the  debt,  or  that  the  judgments  were  paid,  was 
of  no  value,  as  these  facts  of  themselves  would  not  support 
an  action,  without  being  coupled  with  the  fact  that  the  hus- 
band had  given  her  the  money,  and  she  received  it  in  fraud 
of  creditors. 

The  court  in  this  case  finds  as  a  fact  "that  said  Blair 
used  and  exhausted  all  reasonable  means  of  inquiry  among 
persons  who  would  be  likely  to  know  the  facts,  but  that 
he  did  not  discover,  or  have  the  reasonable  means  of  as- 
certaining said  facts,  until  he  discovered  the  same  on  the 
day  of  the  commencement  of  this  action."  It  is  further 
found  that  "said  Smith  and  Smith  concealed  and  sup- 
pressed the  facts  of  said  fraudulent  gift  of  said  money, 
and  that  said  Blair  commenced  this  action  on  the  same 
day  he  discovered  said  facts." 

There  are  some  evidentiary  facts  found  and  stated  in  the 
finding,  but  these  can  not  control  or  overthrow  the  ulti- 
mate facts  found.  If  the  court  had  set  out  all  the  evidence 
in  its  finding  of  facts,  it  is  probable  that  the  evidence 
omitted  from  the  finding  would  fully  support  the  ultimate 
fact  found  as  to  the  concealment  of  the  fraud,  and  refute 
all  inference  to  the  contrary,  which  might  be  drawn  from 
the  evidence  stated  in  the  finding  as  it  now  stands;  but 
many  of  the  evidentiary  facts  found  strongly  support  the 
finding  of  the  ultimate  facts  which  we  have  quoted.  It 
shows  that  the  appellee  had  prosecuted  another  action, 
prior  to  the  commencement  of  this  action,  in  which  he  had 
alleged  the  fraud,  and  in  which  he  addressed  interrogatories 
to  the  appellant  and  her  husband,  in  relation  to  the  same 
facts,  and  that,  on  the  trial  of  said  cause,  the  appellant 
called  both  of  them  as  witnesses  and  questioned  them  as  to 
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such  purchase  of  the  land.  They  both  swore  that  Nor- 
man was  not  the  purchaser ;  that  Julietta  was  the  real  pur- 
chaser; that  Norman  did  not  furnish  any  part  of  the 
consideration  therefor,  or  pay  any  of  said  money  on  said 
judgment  liens,  or  otherwise,  to  said  Julietta,  or  for  her 
benefit  "While  this,  we  think,  a  irfere  evidentiary  fact,  it 
shows  that  the  appellant  and  her  husband  were  concealing 
the  facts  constituting  the  fraud,  even  going  to  the  extent 
of  denying  the  fact  uridei*  oath  that  the  husband  furnished 
any  money.  It  is  suggested  that  said  suit  to  recover  the 
money  thus  fraudulently  donated  was  not  commenced  until 
after  the  six  years  had  elapsed  from  the  date  her  husband 
gave  her  the  money ;  but  even  admitting  that  to  be  a  fact, 
it  does  not  disprove  the  fact  that  they  had  concealed  the 
fraud  during  the  six  years  and  afterward  and  until  the 
day  this  suit  was  commenced  as  found  by  the  court. 

The  finding,  we  think,  is  full  and  conclusive  and  clearly 
authorizes  the  conclusion  of  law  in  favor  of  the  appellee, 
and  there  is  no  motion  for  a  new  trial  questioning  the  suf- 
ficiency of  the  evidence  to  support  the  findings. 

It  is  further  urged  that  the  court  erred  in  charging  ap- 
pellant with  interest  on  the  amount  received  from  her  hus- 
band, from  the  date  when  this  suit  was  brought.  The 
statute  (section  5200)  provides  that  interest  shall  be  allowed 
at  the  rate  of  six  dollars  a  year,  on  one  hundred  dollars, 
"  on*  money  had  and  received  for  the  use  of  another,  and 
retained  without  his  consent."  This  case  has  been  in  this 
court  on  a  former  appeal.  Blair  v.  Smith,  114  Ind.  114, 
and  this  court  held  that  "where  a  husband,  with  intent 
to  defraud  his  creditors,  pays  purchase  money  liens  upon 
his  wife's  real  estate,  she  having  knowledge  of,  and  par- 
ticipating in,  his  fraudulent  purpose,  she  occupies  the  posi- 
tion of  a  fraudulent  grantee,  and  is  chargeable  in  equity 
as  a  trustee  of  the  husband's  creditors  to  the  extent  of  the 
sum  so  paid,  and  they  may  reach  the  money  in  either  the 
laud  or  the  avails  of  a  sale.     This  being  true,  the  appel- 
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lant  held  the  amount  fraudulently  transferred  to  her  by 
her  husband  in  trust  for  the  appellee,  the  creditor  of  her 
husband,  and  the  bringing  of  the  -suit  operated  as  a  de- 
mand for  its  payment,  and,  from  that  time  forward,  she  held 
it  as  money  received  for  the  use  of  appellee  without  his 
consent,  and  was  liable  under  the  statute  for  interest  at  the 
rate  of  six  per  cent,  from  that  date.  Phelps  v.  Smith,  116 
Ind.  387.  There  is  no  error  in  the  record  for  which  the 
judgment  should  be  reversed. ' 
Judgment  affirmed. 

Filed  January  28,  1893. 


No.  16,185. 

Walford  v.  The  Herald  Printing  and  Publishing 

Company. 

• 

Libel. — Defamatory  Language. — How  Construed, — Ordinary  and  Natural  Mean- 
ing.— Innuendoes  can  not  Enlarge  the  Meaning. — In  an  action  for  libel  the 
language  complained  of  must  be  given  its  natural  and  ordinary  sense, 
and  when  the  ordinary  sense  of  the  language  charges  the  plaintiff  with 
having  fraudulently  procured  a  large  sum  of  money  and  notes,  and  the 
innuendoes  allege  that  the  publication  charges  the  plaintiff  with  an  at- 
tempt to  commit  a  robbery,  the  innuendoes  can  not  enlarge  the  natural 
and  ordinary  sense  of  such  language. 

843CE. — Answer  in  Justification. — Sufficiency  of. — In  an  action  for  libel,  an 
answer  in  justification  is  sufficient  if  it  contains  the  substance  of  the  mat- 
ter sought  to  be  justified,  and  which  constitutes  the  sting  of  the  charge, 
and  such  answer  need  not  go  farther  than  the  charge. 

From  the  Bartholomew  Circuit  Court. 
W.  J.  Beck,  for  appellant. 

G.  W.  Cooper,  C.  B.  Cooper  and  W.  W.  Lambert,  for  ap- 
pellee. 
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Hackney,  J. — The  question  presented  by  the  record  and 
argument  of  counsel  is  the  sufficiency  of  the  appellee's 
answer  in  justification  of  the  libel  pleaded  in  appellant's 
second  paragraph  of  complaint.  In  the  lower  court  a  de- 
murrer to  this  answer  was  overruled,  appellant  excepted, 
refused  to  plead  further,  and  has  appealed  from  the  judg- 
ment of  the  court  upon  such  ruling. 

It  is  earnestly  contended  that  the  justification  does  not 
plead  facte  from  which  the  court  can  hold  the  entire  charge 
to  be  true. 

The  substance  of  the  publication  complained  of  is  that  a 
Mrs.  Snyder,  who  was  possessed  of  property  and  means  of 
great  value,  was  a  member  of  the  churph  of  which  the  ap- 
pellant was  a  minister,  and  she  was  believed  by  many  to  be 
of  unsound  mind,  she  being  of  a  "peculiar  temperament," 
and  "there  being  in  the  family  a  strong  taint  of  insanity;" 
that — in  the  absence  of  her  husband — the  appellant,  with 
others,  visited  her  at  her  home ;  that,  in  approaching  the 
house,  they  hid  out  their  vehicles,  and,  when  in  the  house, 
they  closed  the  doors  and  drew  down  the  blinds  "to  prevent 
suspicion,  from  persons  passing,  that  any  wro/ig  was  be- 
ing accomplished,"  and  remained  there  five  hours;  that  by 
strong  persuasion,  and  other  means  not  so  reputable,  they 
induced  her  to  make  over  to  them,  for  the  benefit  of  a  cer- 
tain college,  twenty  thousand  dollars  in  cash  and  notes ; 
that  on  the  next  morning  they  presented,  at  the  bank,  a 
check  by  Mrs.  Snyder,  for  two  thousand  dollars,  when 
"the  disreputable  game  got  its  first  set-back,"  from  the  re- 
fusal of  the  banker  to  pay  the  check,  until  the  drawer's 
mental  condition  could  be  judicially  determined ;  that  law- 
yers had  been  retained  and  steps  taken  to  "head  off  the 
confidence  men,"  and  that  there  existed  general  "  indigna- 
tion over  this  attempt  to  rob  the  woman  of  her  property,  and  on 
all  sides  the  contemptible  instruments  of  the  confidence  game  are 
being  soundly  denounced" 

The  answer  affirms  the  truth  of  the  matter  published, 
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substantially  in  the  language  of  the  publication,  excepting 
the  part  thereof  which  we  have  italicized,  and,  as  to  that 
part  of  the  charge,  the  answer  proceeds  as  follows : 

"  That  the  friends  of  Mrs.  Snyder,  and  the  public  gener- 
ally, were  indignant  at  plaintiff's  actions  set  forth,  and  said 
actions  were  ridiculous  and  dishonest,  and  rendered  plain- 
tiff the  subject  of  public  criticism  and  censure,  and  de- 
fendant says  that  the  words  charged  in  the  complaint  are 
true." 

The  appellant  insists  that  the  publication,  in  the  language 
above  italicized,  charges  him  with  an  attempt  to  rob  Mrs. 
Snyder  of  her  money  and  notes,  and  that  the  answer  is  in- 
sufficient for  its  failure  to  allege  facts  which  would  consti- 
tute an  attempt  to  commit  robbery. 

We  can  not  concur  in  this  view  of  the  question.  The 
libel  does  not  charge  the  commission  of  the  crime  of  rob- 
bery, and  if  the  appellant's  cause  of  action  rested  upon  a 
charge  of  crime  against  him  by  the  appellee,  his  A>mplaint 
would  be  insufficient.  The  gist  of  the  charge  complained 
of  is  that  the  appellant  fraudulently  secured  from  Mrs.  Sny- 
der a  large  sum  in  money  and  notes,  by  imposing  upon  her 
confidence  in  him  as  a  minister  of  the  gospel  in  her  chosen 
church,  and  in  taking  advantage  of  her  mental  weakness 
by  undue  persuasion. 

Taking  the  publication  in  all  of  its  parts,  it  is  manifest 
that  no  reader  could  conclude  that  the  appellant  had  taken 
the  notes  and  money  forcibly,  by  violence,  or  putting  in 
fear;  therefore,  the  elements  essential  to  the  .crime  of  rob- 
bery are  absent  from  the  conduct  of  the  appellant,  as  pub- 
lished. The  publication,  after  detailing  numerous  acts  of 
which  it  charged  the  appellant,  drew  from  them  an  unwar- 
ranted conclusion  in  characterizing  them  as  "this  attempt 
to  rob  the  woman  of  her  property." 

It  is  true  that  the  complaint,  by  innuendo,  alleges  that 
the  publication  charged  the  appellant  with  an  attempt 
to  commit  robbery ;  but,  as  we  have  said,  the  language  of 
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the  publication  does  not  reasonably  bear  such  construction, 
and  the  innuendo  may  not  enlarge  the  natural  and  ordinary 
sense  of  the  language  used.  See  Pollock  v.  Hastings,  88 
Ind.  248,  and  authorities  there  cited. 

"The  construction  to  be  put  upon  any  language  spoken  or 
written  must  be  that  which  is  consistent  with  the  whole  of 
the  speech  or  writing.  Thus  the  language  of  any  part  of 
a  writing  is  to  be  construed  with  reference  to  the  entire 
writing,  and  the  language  of  any  part  of  an  oral  discourse 
is  to  be  construed  with  reference  to  the  entire  discourse. 
Hence,  words  which,  standing  alone,  would  be  actionable, 
may  not  be  actionable  when  taken  in  connection  with  their 
context."  Townshend  on  Slander  and  Libel,  page  175,  sec- 
tion 137. 

Having  reached  the  conclusion  that  the  publication  did 
not  include  a  charge  that  the  appellant  had  attempted  rob- 
bery, there  can  be  no  reasonable  claim  that  the  answer 
should  have  pleaded  facts  which,  if  true,  would  have  estab- 
lished that  crime. 

The  justification  need  be  no  broader  than  the  charge. 
In  the  case  of  Heilman  v.  Shanklin,  60  Ind.  424  (442),  this 
court  quotes,  with  approval,  from  section  215  of  Townshend 
on  Slander  and  Libel,  as  follows : 

"A  justification  on  the  ground  of  truth  need  not  go 
further  than  the  charge,  and  it  is  sufficient  to  justify  so 
much  of  the  defamatory  matter  as  is  actionable,  or  so  much 
as  constitutes  the  sting  of  the  charge.  It  is  unnecessary  to 
repeat  and  justify  every  word  of  the  alleged  defamatory 
matter;  it  is  sufficient  if  the  substance  of  the  libelous 
charge  be  justified." 

For  the  reasons  given,  we  conclude  that  the  court  below 
committed  no  error  in  overruling  the  demurrer  to  the 
answer  of  the  appellee. 

The  judgment  is  affirmed  at  the  costs  of  the  appellant. 

Filed  January  5,  1893. 
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The  Standard  Life  and  Accident  Insurance  Company  v. 

Martin,  Administrator. 

Life  Insurance. — Increased  Bisk. — How  Determined. — Provision*  Against  in 
Policy. — Competency  of. — Answer. — Sufficiency  of. — In  a  life  and  accident 
insurance  policy,  it  is  competent  to  insert  as  a  part  of  the  contract  of 
insurance  that  a  forbidden  hazard  shall  avoid  the  policy,  or  that  the 
amount  of  insurance,  in  case  of  an  increased  hazard,  shall  be  diminished 
accordingly ;  and,  if  the  policy  does  not  designate  the  increased  hazard, 
the  question  of  increased  hazard,  and  the  degree  thereof,  shall  be  deter- 
mined by  the  jury.  For  the  sufficiency  of  an  answer  based  upon  such 
contract,  see  opinion. 

8ame.  —  Application  for. —  When  a  Part  of  the  Contract — An  application 
for  insurance,  which  is  sufficiently  referred  to  in  the  policy,  is  a  part  of 
the  insurance  contract. 

Same. — Assured  Unmarried. — Policy  Made  Payable  to  his  Wife. — An  Imma- 
terial Fact. — Where  the  assured  directs  the  policy  to  be  made  payable  to 
his  wife,  when,  in  fact,  he  is  unmarried  at  the  time,  such  fact  is  imma- 
terial, and  can  not  affect  the  risk  of  the  company. 

Same. — Warranty. — Statement  in  Application  as  to  Injuries. — How  Construed. — 
A  statement  in  an  application  for  insurance  as  follows:  "I  have 
never  been  ruptured  or  otherwise  physically  injured,  and  I  have  never 
had,  nor  am  I  now  subject  to,  fits,  disorders  of  the  brain,  or  bodily  or 
mental  infirmity  or  disease,  except  as  herein  stated,"  does  not  amount  to 
a  warranty,  so  as  to  avoid  the  policy,  if  the  applicant  had  ever  suffered 
injury  or  infirmity  as  therein  stated ;  but  the  interpretation  must  be  that 
the  applicant  was  at  the  time  free  from  serious  physical  injury,  and  that 
any  injuries  he  may  have  suffered  in  his  past  life  had  disappeared  and 
left  him  a  fit  subject  for  insurance. 

Same. — Policy. — Construction  of. — Forfeiture  Avoided. — In  construing  an  in- 
surance policy,  it  will  b$  construed  most  favorably  to  the  insured,  and  a 
forfeiture  will  not  be  imposed  unless  it  can  not  be  avoided. 

Pleading. — Answer  Traversing  Complaint. —  When  Bad. — Where  a  paragraph 
of  answer  alleged  in  a  negative  manner  the  same  facts  as  found  in  the 
complaint,  and  there  was  a  general  denial,  such  answer  was  bad  on  de- 
murrer. 

Bill  of  Exceptions. — Stenographer's  Long- Hand  Manuscript. — How  Brought 
Into  the  Record. — Where  a  short-hand  reporter  has  entitled  his  long-hand 
manuscript  of  the  evidence  a  "Bill  of  Exceptions,"  and  the  same  error 
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also  appears  in  the  statement  of  the  clerk,  who  fails  to  state  explicitly  that 
the  long-hand  manuscript  was  filed  in  his  office  as  the  statute  requires, 
but  the  file-mark  shows  that  it  was  so  filed,  and  also  stating  that  the  bill 
of  exceptions  was  filed  in  his  office,  such  bill  is  valid  and  brings  the  evi- 
dence into  the  record  by  the  force  of  the  certificate  of  the  judge,  which 
is  as  follows :  "And  this  was  all  the  evidence  given  in  said  cause.  And 
the  defendant  now  here  tenders  this  its  bill  of  exceptions,  and  asks  that 
the  same  may  be  signed,  sealed,  and  made  a  part  of  the  record  in  said 
cause,  which  is  done' this  1st  day  of  August,  1890.  William  Johnston, 
Judge." 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew  and  D.  E.  Kelly,  for  appellant. 

S.  C.  Spencer  and  P.  Crumpacker,  for  appellee. 

Howard,  J. — On  the  26th  day  of  January,  1888,  appel- 
lee's decedent  took  out  a  policy  of  insurance  in  appellant's 
life  and  accident  insurance  company.  Some  time  in  June, 
1888,  said  policy  being  in  full  force  and  effect,  said  de- 
cedent, while  engaged  as  a  brak^man  on  a  construction 
train  of  the  Chicago  &  Grand  Trunk  Railway  Company, 
was  accidentally  thrown  against  some  projecting  timbers, 
and  so  injured  that,  from  the  effects,  he  died  July  15, 1888. 
On  December  24, 1889,  appellant  having  failed  and  refused 
to  pay  the  amount  of  said  policy,  or  any  part  of  it,  the  appel- 
lee (administrator)  filed  his  substituted  amended  complaint 
in  the  Porter  Circuit  Court  to  collect  the  same.  Appel- 
lant's demurrer  to  the  complaint  was  overruled,  and  ap- 
pellant excepted,  and  then  answered  in  eight  paragraphs. 
The  court  sustained  a  demurrer  to  each  paragraph  of  the 
answer,  except  the  first,  fifth,  and  sixth,  and  the  appellant 
excepted  to  the  ruling.  Appellee  filed  a  reply  in  three 
paragraphs,  and  the  court  overruled  demurrers  to  the  sec- 
ond and  third  paragraphs,  to  which  ruling  appellant  ex- 
cepted. The  cause  was  tried  by  a  jury,  who,  at  the  request 
of  the  appellant,  returned  a  special  verdict.  Appellant 
moved  for  judgment  on  the  verdict  in  its  favor,  which 
motion  was  overruled,  and  appellant  excepted.  Appellant 
then  moved  for  a  new  trial,  which  motion  was  also  over- 
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ruled,  and  appellant  excepted.  Judgment  was  given  ap- 
pellee for  twenty-two  hundred  dollars,  and  this  appeal  fol- 
lowed. 

The  following  errors  are  assigned : 

First    Error  in  overruling  the  demurrer  to  the  complaint 

Second.  Error  in  sustaining  demurrers  to  the  second, 
third,  fourth,  seventh,  and  eighth  paragraphs  of  answer. 

Third.  Error  in  overruling  demurrers  to  the  second  and 
third  paragraphs  of  reply. 

Fourth.  Error  in  overruling  the  appellant's  motion  for 
judgment  in  its  favor  on  the  special  verdict. 

Fifth.    Error  in  overruling  the  motion  for  a  new  trial. 

The  first  error  discussed  in  appellant's  brief  is  the  sus- 
taining of  the  demurrers  to  the  second  and  third  para- 
graphs of  the  answer.  As  these  demurrers  practically 
involve  the  same  questions,  we  shall  consider  only  the  de- 
murrer to  the  second  paragraph  of  the  answer.  This  para- 
graph of  answer  is  as  follows : 

"And  for  a  second  and  further  answer  to  so  much  of  the 
complaint  as  claims  judgment  in  excess  of  two  hundred 
dollars  and  interest  thereon,  the  defendant  says  that  by  the 
terms  of  the  policy  of  insurance  sued  on — and  made  an  ex- 
hibit to  the  complaint  herein,  and  which  is  by  reference 
made  a  part  of  the  answer — it  was  agreed :  *  If  the  in- 
sured shall  be  injured  in  any  occupation  or  exposure  rated 
by  this  company  as  more  hazardous  than  that  herein  given, 
that  his  insurance  or  weekly  indemnity  shall  only  be  as 
much  as  the  premium  paid  herefor  will  purchase  at  the  rate 
fixed  in  this  company's  tables  for  such  increased  hazard;' 
that  the  premium  which  said  Martin  was  insured  in,  was  the 
occupation  of  a  passenger  brakeman,  and  was  rated  by  said 
company  in  its  tables  of  risks  and  in  said  policy  as  a 
medium  risk,  and  the  said  sum  of  twenty  dollars  would 
purchase  insurance  in  that  class  to  the  amount  of  two  thou- 
sand dollars ;  that,  after  the  said  policy  was  issued,  the  said 
Martin  changed  his  occupation  to  that  of  a  brakeman  on  a 
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construction  train,  which  was  a  ten  times  more  hazardous 
employment  than  that  of  a  passenger  brakeman ;  that  he 
continued  in  said  employment  of  brakeman  on  a  construc- 
tion train  until  the  time  of  his  death,  and  if  he  was  in- 
jured at  all  after  the  issuing  of  said  policy,  it  was  while 
employed  in  the  capacity  of  brakeman  on  a  construction 
train ;  that  the  employment  of  brakeman  on  a  construction 
train  was,  at  the  time  of  the  issuing  and  execution  of  said 
policy,  and  has  at  all  times  since  been  classed  by  said  com- 
pany, in  its  table  of  risks  and  -manuals  issued  by  the  said 
company,  as  a  ten  times  more  hazardous  employment  thin 
that  of  passenger  brakeman ;  that,  by  the  classification  of 
risks  of  said  company's  tables,  the  sum  of  twenty  dollars  pre- 
mium would — at  the  time  of  the  issuing  of  said  policy,  and 
at  all  times  since — purchase  no  more  than  two  hundred  dol- 
lars insurance  for  injuries  received  by  insured,  while  em- 
ployed as  brakeman  on  a  construction  train ;  that,  by  reason 
of  the  premises,  the  plaintiff  should  recover  no  more  than 
two  hundred  dollars,  with  interest  thereon  from  July  15, 
1888." 

We  think  this  answer  good,  and  that  the  demurrer  to  it 
should  have  been  overruled.  "  The  parties  made  the  con- 
tract for  themselves,  and  the  law  will  only  enforce  it  ac- 
cording to  its  terms  and  conditions."  Board,  etc.,  v.  South 
Bend,  etc.,  Street  H.  W.  Co.,  118  Ind.  68. 

"  The  principles  of  interpretation  applicable  to  contracts 
of  insurance  are  the  same  as  those  which  obtain  in  the 
case  of  other  contracts."  May  on  Insurance,  section  172. 
American  Ins.  Co.  v.  Leonard,  80  Ind.  272. 

It  is  competent  for  the  parties  to  provide  in  the  policy  of 
insurance  that  a  forbidden  hazard  shall  make  the  policy 
void,  or  that  the  amount  of  the  insurance  in  case  of  in- 
creased hazard  shall  be  diminished  in  proportion ;  and  in 
case  the  policy  itself  does  not  name  the  forbidden  or  in- 
creased hazards,  it  will  be  for  the  jury  to  determine 
whether  such  a  change  in  the  risk  has  taken  place,  and  in 
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what  degree  the  risk  has  been  increased.  "  The  contract 
of  insurance  depends  essentially  upon  an  adjustment  of 
the  premium  to  the  risk  assumed."  Kyte  v.  Commercial 
Union  Assurance  Co.,  149  Mass.  116.  May  on  Insurance, 
section  245. 

It  was  a  reasonable  and  fair  contract  for  the  parties  to 
enter  into.  Increasing  the  hazard  increases  the  risk.  It 
was  proper  to  provide  against  that  increase  of  risk  in  the 
contract,  and  this  the  parties  have  done  in  the  most  ex- 
plicit language,  in  the  clause  of  the  contract  set  out  in  the 
second  paragraph  of  the  answer.  "  Upon  what  principle 
could  that  clause  be  stricken  out  of  the  contract?"  Mobin- 
son  v.  Mercer  County  etc.,  Ins.  Co.,  (27  N.  J.  Law  Rep.)  3 
Dutch.  134. 

The  case  of  Aldrich  v.  Mercantile  Mutual  Accident  Asso- 
ciation, 149  Mass.  457,  presents  a  similar  question  to  the 
one  under  consideration.  That  was  an  action  upon  a  cer- 
tificate of  membership  in  a  mutual  accident  association. 
The  evidence  showed  that  the  certificate  permitted  an  em- 
ployment different  from  the  one  named  in  the  application, 
but  reduced  the  amount  of  insurance  accordingly ;  that  the 
insured  stated  his  occupation  to-  be  "  spare  conductor  "  on 
a  freight  train,  and  that  he  was  killed  while  performing 
the  duties  of  brakeman.  Devens,  J.,  speaking  for  the 
court,  held  that  "the  insured  having  been  actually  en- 
gaged as  brakeman  when  he  was  killed,  the  beneficiary  is 
therefore  entitled  to  recover  only  the  sum  of  two  hundred 
and  fifty  dollars,"  being  the  amount  due  on-  the  death  of  a 
brakeman. 

We  think  it  clear  that  the  demurrer  should  have  been 
overruled  to  the  second  paragraph  of  the  answer,  and,  for 
similar  reasons,  we  are  of  opinion  that  it  should  also  have 
been  overruled  to  the  third  paragraph.  Substantially  the 
same  clause  as  to  increased  hazard,  which  is  contained  in 
the  policy  itself,  is  also  contained  in  the  application  for  the 
policy ;  and  the  third  paragraph  of  the  answer  differs  from 
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the  second  only  in  being  based  upon  the  application  in-, 
stead  of  upon  the  policy.  This  condition  is  contained  in 
the  policy :  "  The  Standard  Life  and  Accident  Insurance 
Company,  of  Detroit,  Mich.,  in  consideration  of  the  state- 
ment of  facts  warranted  to  be  true  in  the  application  for 
this  policy,  and  of  the  payment  of  certain  sums  of  money 
specified  in  an  order  on  the  C.  &  G.  T.  R.  R.,  hereby 
insures  Fred.  Martin  (the  person  described  in  said  applica- 
tion), by  occupation  a  passenger  brakeman,  under  classifica- 
tion medium"  We  think  that  the  application  so  referred 
to  in  the  policy  was  a  part  of  the  contract.  Cox  v.  JEtna 
Ins.  Co.,  29  Ind.  586 ;  Mutual  Benefit  Life  Ins.  Co.  v.  Miller, 
Admx.,  39  Ind.  475. 

We  think  that  the  court  correctly  sustained  the  demur- 
rer to  the  fourth,  seventh  and  eighth  paragraphs  of  the 
answer.  The  fourth  paragraph  alleged  that  the  decedent 
did  not  receive  any  accidental  injury  whereby  any  visible 
mark  was  made  upon  his  body.  The  complaint  alleged 
the  same  matter,  and  if  untrue,  the  proof  could  be  made 
under  the  general  denial ;  so  the  demurrer  to  the  fourth 
paragraph  was  properly  sustained. 

The  seventh  paragraph  of  the  answer  charges  that  the 
decedent  warranted  that  he  was  a  married  man,  and  the 
eighth  charges  that  he  represented  that  he  was  a  married 
man,  and  that  such  representation  was  material,  while  in 
truth  he  was  not  married.     These  paragraphs  are  based 
upon  the  seventh  statement  in  the  application,  which  reads 
as  follows :     "  Write  policy  payable,  in  case  of  death  by 
accident  under  its  provisions,  to  Mrs.  Fred.  Martin,  whose 
relation  to  me  is  that  of  wife."    We  think  this  statement 
is  neither  a  warranty  nor  a  material  representation.     It 
was  merely  an  indication  of  the  person  to  whom  the  pol- 
icy was  to  be  payable  in  case  of  death.    Even  if  marriage 
had  not  taken  place,  it  may  have  been  in  contemplation, 
and  the  insertion  of  "wife"  as  the  beneficiary  would  thus 
have  been  reasonable,  and,  also,  a  matter  of  convenience  in 
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case  marriage  should  take  place  before  the  expiration  of  the 
policy.  In  any  case  it  could  add  nothing  to  the  gravity  of 
the  risk,  neither  could  it  lessen  it.  The  representation  'was 
not  material.  The  demurrers  to  both  paragraphs  were 
properly  sustained. 

The  third  assignment  of  error,  the  overruling  of  the  de- 
murrer to  the  second  and  third  paragraphs  of  the  reply,  is 
not  insisted  upon  by  the  appellant  in  his  brief.  The  demur- 
rer was  properly  overruled. 

The  fourth  assignment  of  error,  the  overruling  of  appel- 
lant's motion  for  judgment  on  the  special  verdict,  and  the 
fifth  assignment,  the  overruling  of  the  motion  for  a  new 
trial,  need  not  be  discussed,  as  the  cause  must  be  returned 
for  a  re-trial.  We  will,  however,  briefly  refer  to  two  ques- 
tions which  have  received  attention  in  the  able  briefs  of 
counsel,  and  which  may  require  consideration  in  the  further 
hearing  of  the  cause,  that  as  to  warranty  and  representa- 
tion in  the  application,  and  that  as  to  whether  the  evi- 
dence is  in  the  record. 

First  as  to  the  evidence.  We  are  of  opinion  that  the 
evidence  is  in  the  record,  although  the  bill  of  exceptions  is 
somewhat  informal.  It  was  said  by  Mr.  Chief  Justice 
Niblack  in  the  case  of  Marshall,  Admr.,  v.  State,  ex  rel., 
107  Ind.  173,  that  "The  original  long-hand  manuscript 
of  the  evidence,  however  elaborately  certified,  does  not 
of  itself  constitute  a  bill  of  exceptions  in  a  cause.  It  can 
only  be  certified  to  this  court  in  its  original  form,  by- 
being  incorporated  in  a  bill  of  exceptions.  Section  1410, 
R.  S.  1881.  In  this  case  the  long-hand  manuscript  of  the 
evidence  was  not  incorporated  into,  or  in  any  manner 
made  a  part  of,  a  bill  of  exceptions.  The  intention,  as 
well  as  the  effort,  seems  rather  to  have  been  to  make  such 
manuscript  take  the  place  of  and  serve  as  a  bill  of  excep- 
tions." 

In  the  case  now  under  consideration  the  short-hand  re- 
porter has  entitled  his  long-hand  manuscript  of  the  evi- 
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dence  a  "  Bill  of  Exceptions."  The  same  error  also  appears 
in  the  preliminary  statement  of  the  clerk,  who  also  fails  US 
state  explicitly  that  the  long-hand  manuscript  was  filed  in 
his  office,  as  the  statute  requires,  although  the  clerk's  filing 
mark  upon  the  manuscript  shows  that  it  was  so  filed.  The 
clerk  also  states  that  the  hill  of  exceptions  was  filed  in  his 
office,  intending,  perhaps,  that  this  should'  be  taken  as  a 
double  statement,  showing  that  the  bill  of  exceptions  was 
so  filed  and  that  the  manuscript  was  also  filed,  the  manu- 
script being  taken  as  the  bill,  thus  subjecting  himself  to 
the  criticism  in  Marshall,  Admr.y  v.  State,  ex  reL,  supra.  A 
simple  method  of  preparing  a  bill  of  exceptions  which 
shall  incorporate  the  original  long-hand  manuscript  of  the 
evidence  is  given  by  Mr.  Justice  Mitchell  in  the  case  of 
Wagoner  v.  Wilson,  108  Ind.  210. 

The  certificate  of  the  judge,  however,  we  think,  vali- 
dates the  bill  of  exceptions  in  this  case,  and  brings  the  evi- 
dence into  the  record.  Following  the  certificate  of  the 
official  reporter  to  the  long-hand  manuscript  of  the  evi- 
dence is  the  following : 

"And  this  was  all  the  evidence  given  in  said  cause. 
And  the  defendant  now  here  tenders  this  its  bill  of  excep- 
tions, and  asks  that  the  same  may  be  signed,  sealed,  and 
made  a  part  of  the  record  in  said  cause,  which  is  done,  this 
1st  day  of  August,  1890. 

"  William  Johnston,  Judge." 

The  final  certificate  of  the  clerk  is  also  in  proper  form, 
closing  as  follows : 

"And  I  further  certify  that  on  the  1st  day  of  August, 
1890,  the  official  reporter  who  took  down  the  evidence  in 
said  cause  filed  in  my  office  his  long-hand  manuscript 
thereof,  which  is  the  same  manuscript  of  the  evidence, 
proceedings,  and  rulings  of  the  court  in  relation  to  the  ad- 
mission and  rejection  of  evidence,  and  the  exceptions 
thereto,  incorporated  in  the  bill  of  exceptions  made  part 
of  the  foregoing  transcript." 
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The  evidence  is  in  the  record.  Cluck  v.  State,  40  Ind. 
•263 ;  Woollen  v.  Wishmier,  70  Ind,  108 ;  Williams,  Admr.,  v. 
Pendleton,  etc.,  Turnpike  Co.,  76  Ind.  87 ;  Stout  v.  Stout,  77 
Ind.  537 ;  Stagg  v.  Compton,  81  Ind.  171 ;  Hewitt  v.'  Powers, 
84  Ind.  295. 

The  question  as  to  warranty  or  representation  is  as  to 
the  interpretation  to  be  given  to  the  following  clause  in 
the  application  for  insurance  made  by  the  decedent : 

"14.  I  have  never  been  ruptured  or  otherwise  physi- 
cally injured,  and  I  have  never  had,  nor  am  I  now  subject 
to  fits,  disorders  of  the  brain,  or  bodily  or  mental  infirmity 
or  disease,  except  as  herein  stated." 

Appellant  contends  that  this  statement  amounts  to  a 
warranty,  or  at  least  to  a  material  representation,  in  so 
much  that  if  it  should  appear  that  decedent  had  in  fact 
ever  been  "physically  injured"  prior  to  the  date  of  such 
application,  that  circumstance  would  defeat  and  make  void 
the  policy.  Appellee  contends  that  the  clause  is,  at  most, 
an  immaterial  representation,  for  the  reason  that  no  repre- 
sentation could  be  material  that  did  not  concern  the  insur- 
able condition  of  the  decedent  at  the  time  the  application 
was  made ;  that  if  it  should  appear  that  he  had  previously 
suffered  from  some  infirmity,  and  yet,  at  the  time  of  the 
application,  had  been  restored  to  good  health  and  was  free 
from  any  injury  that  could  affect  his  insurable  character, 
then  the  representation  would  not  be  material,  and  the  pol- 
icy, for  that  reason,  would  not  be  void. 

The  application  was  partly  printed  and  partly  written, 
and  it  was  admitted  by  the  parties,  in  open  court,  that  the 
written  portion  is  in  the  handwriting  of  appellant's  agent. 
The  printed  clause  in  question  closes  with  the  words,  "ex- 
cept as  herein  stated,"  and  no  written  words,  either  of  ex- 
ception or  of  affirmation,  followed.  The  clause  seems  to 
have  been  passed  without  comment  of  any  kind. 

In  a  recent  case  this  court  said :  "  It  is  a  well  recog- 
nized rule  of  construction  that  where  the  language  used  in 
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a  policy  is  capable  of  two  constructions,  the  one  most 
favorable  to  the  assured  shall  be  given  to  it."  Rogers  v. 
Phenix  Ins.  Co.,  121  Ind.  570. 

Prom  the  verdict  of  the  jury  and  from  the  evidence,  it 
appears  that  the  decedent,  while  a  boy,  had  received  an  in- 
jury of  the  left  foot,  and  that  afterwards  he  was  severely 
injured  in  the  right  leg.  As  to  the  left  foot,  the  verdict 
finds  "that  said  injury,  except  such  slight  limping,  caused 
him  no  inconvenience  whatever,  and  he  could  use  his  leg 
and  foot  thereafter,  and  move  about  and  walk,  as  well  as 
an  ordinary  man  could." 

As  to  the  right  leg,  the  finding  is  that  "said  leg  became 
and  remained  perfectly  healthy,  strong,  and  sound,  and  was 
as  good,  and  said  insured  had  as  perfect  use  of  the  same  as 
he  ever  had." 

As  to  the  insurable  effect  of  said  injuries,  the  verdict 
concludes:  "That  the  injuries  received  by  the  said  Otto 
Fred.  Martin  did  not  in  any  respect  increase  his  liability  to 
accidental  injury  thereafter,  nor  cause  or  contribute  in  any 
degree  to  the  accidental  injury  aforesaid,  which  resulted  in 
his  death ;  that  the  risk  assumed  by  the  defendant,  in  issu- 
ing said  policy,  was  not  increased  to  any  extent  on  account 
of  said  previous  injuries  sustained  by  said  Otto  Fred. 
Martin." 

The  intention  of  the  parties  must  be  considered  in  the 
interpretation  of  the  clause  in  question.  It  is  impossible 
that  the  statement  that  the  assured  had  never  been  "physi- 
cally injured"  could  be  taken  in  a  strict  sense.  That 
would  preclude  almost  all  insurance,  for  very  few  persons 
have  not  been  at  least  somewhat  injured  at  one  time  or 
another.  Indeed,  appellant  admits  this  in  its  brief.  The 
reasonable  interpretation  of  the  clause  is  that  the  decedent 
was  at  the  time  free  from  serious  physical  injury,  and  that 
any  injuries  which  he  may  have  suffered  in  the  course  of 
his  previous  life  had  disappeared  and  left  no  trace  behind 
Vol.  133.— 25. 
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that  would  render  him  an  unfit  subject  for  accident  insur- 
ance ;  that  he  was  as  to  such  accidents,  and  their  results, 
free  from  bodily  ailments. 

In  case  of  doubt,  it  is  the  rule  that,  in  a  policy  of  life  in- 
surance, the  construction  most  favorable  to  the  insured  will 
be  adopted.  A  forfeiture  will  not  be  enforced  unless  un- 
avoidable. Conditions  creating  forfeitures  will  be  most 
strongly  construed  against  the  insurer.  Indemnity  being 
the  object  of  insurance,  the  policy  will  be  construed  liber- 
ally to  secure  that  end.  When  the  policy  or  application 
has  been  prepared  by  the  company,  the  meaning  most 
favorable  to  the  assured  must  be  taken ;  to  hold  otherwise 
would  be  to  give  the  company,  after  collecting  premiums, 
the  right  to  cancel  or  forfeit  the  policy  at  its  pleasure. 
Northwestern  M.  L.  Ins.  Co.  v.  Hazelett,10b  Ind.  212,  and  cases 
there  cited.  The  policy  was  not  forfeited  %  the  represen- 
tation  that  the  decedent  had  never  been  physically  injured. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrer  to  the  second  and 
third  paragraphs  of  the  answer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Filed  January  26,  1893. 
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Mabried  Woman. — Right  to  Maintain  an  Action  Alone  for  Alienation  of  her 
Husband? 8  Affections. — A  married  woman  may  maintain  an  action  in  her 
own  name  against  one  who  unlawfully  alienates  the  affections  of  her  hus- 
band. Such  injury  being  a  violation  of  the  personal  rights  of  the  wife,  and 
an  injury  to  her  person,  she  is  authorized  to  maintain  the  action  in  her  own 
name  by  virtue  of  section  5131,  R.  S.  1881. 

From  the  Jackson  Circuit  Court. 

R.  Applewhite  and  J.  F.  Applewhite,  for  appellant. 
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Olds,  J. — This  is  an  action,  by  the  appellant  against  the 
appellee,  to  recover  damages  for  alienating  the  affections  of 
her  husband.  The  appellee  filed  a  demurrer  to  the  com- 
plaint for  the  following  causes : 

First.     That  said  plaintiff  has  not  legal  capacity  to  sue. 

Second.  That  said  plaintiff's  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  court  sustained  the  demurrer  and  appellant  excepted, 
and  assigns  such  ruling  as  error.  We  are  not  favored  with 
a  brief,  on  behalf  of  the  appellee,  in  support  of  the  ruling, 
and  no  objection  is  suggested  or  pointed  out  as  to  the  in- 
sufficiency of  the  averments  of  the  complaint.  Counsel 
for  appellant  state  that  the  question  to  be  determined  is, 
"Can  a  married  woman  maintain  an  action  in  her  own  name 
for  alienating  the  affections  of  her  husband?"  We,  there- 
fore, consider  this  question  solely,  as  the  averments  of  the 
complaint  seem  to  be  sufficient  if  the  appellant  has  the  le- 
gal capacity  to  maintain  the  action.  Since  the  decision  by 
the  Circuit  Court,  and  the  filing  of  appellant's  brief,  this 
court  has  considered  and  passed  upon  the  question. 

In  the  case  of  Haynes  v.  Nowlin,  29  N.  E.  Rep.  389,  it 
was  held  that  a  married  woman  can  maintain  an  action  in  her 
own  name,  against  one  who  wrongfully  entices  her  husband 
from  her,  and  thereby  deprives  her  of  his  companionship 
and  support;  and  this  but  follows  a  line  of  decisions  of 
other  states,  though  the  statutes  of  this  State,  enlarging  the 
rights  of  married  women,  seem  to  have  influenced  the 
writer  of  the  opinion  in  arriving  at  the  conclusion  reached 
in  the  opinion,  and  we  think  rightly  so.  It  has  been  the 
policy  of  our  law  to  restore  to  married  women  full  and 
equal  rights  with  all  other  persons.  To  this  end  statutes 
have  been  enacted  giving  to  the  wife  the  right  to  contract, 
and  to  sue  and  be  sued ;  and  the  statute  further  provides 
that  every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest. 

In  Westlakev.  Wcstlake,  34  Ohio  St.  621,  the  court,  in  a  very 
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learned  opinion,  folly  discussing  the  right  of  the  wife  to 
maintain  such  an  action,  held  that  a  statute  giving  the  wife 
the  right  to  maintain  an  action  for  the  violation  of  her  per- 
sonal rights,  authorized  the  maintaining  of  a  separate 
action  for  the  alienation  of  her  husband.  Some  of  the  de- 
cisions holding  that  the  wife  can  maintain  such  an  action  is 
based  on  the  principle  that  the  alienation  of  the  husband's 
affections  are  a  violation  of  the  personal  rights  of  the  wife, 
and  is  an  iigury  to  the  person.  In  law  injury  to  the  per- 
son does  not  necessarily  mean  an  act  or  injury  inflicted  by 
physical  contact  with  the  person.  Other  decisions  proceed 
upon  the  theory  that  depriving  the  wife  of  the  fellowship 
and  support  afforded  by  her  husband  is  an  injury* to 
property,  and  other  decisions  sustain  the  doctrine  with- 
out regard  to  any  statute.  Bennett  v.  Bennett,  116  N".  T. 
584,  S.  C,  23  N.  E.  Rep.  17. 

The  injury  being  a  violation  of  the  personal  rights  of 
the  wife,  and  an  injury  to  her  person,  she  is  authorized  to 
maintain  the  action  in  her  own  name  against  the  person 
inflicting  the  injury,  by  virtue  of  section  5131,  R.  S.  1881 ; 
but,  independent  of  a  statute  expressly  giving  the  wife  the 
right  to  maintain  such  an  action  in  her  own  name,  we  think 
the  ancient  doctrine,  that  the  husband  and  wife  are  one  per- 
son in  law,  has  been  so  completely  discarded  and  widely 
departed  from,  and  that  it  is  so  inconsistent  with  modern 
statutes  and  the  doctrine  of  modern  decisions,  that  it  may 
be  held  that  the  wife  may  maintain  such  an  action.  In- 
deed, to  hold  otherwise  would  be  to  deny  to  the  wife  a  right 
existing  under  like  circumstances  in  favor  of  her  husband, 
and  utterly  inconsistent  with  our  system  of  jurisprudence. 
The  doctrine  that  the  baron  and  feme  were  one  person  never 
had  any  foundation  in  justice  or  equity,  and  has  been  well 
termed,  by  the  writer  of  the  opinion  in  Haynes  v.  Nowlin, 
supra,  a  fiction. 

The  decisions  bearing  upon  the  question  of  the  right  of 
the  wife  to  maintain  the  action  are  collected  in  the  cases 


» 


NOVEMBER  TERM,  1892.  889 

State,  ex  rel,  Haywood,  Prosecuting  Attorney,  v.  Earl. 

which  we  have  cited,  and  fully  sustains  the  right  of  the 
wife  to  maintain  an  action  in  her  own  name  for  the  aliena- 
tion of  her  husband's  affections. 

It  follows,  from  the  conclusion  we  have  reached,  that  the 
court  erred  in  sustaining  the  demurrer  to  the  complaint. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  overrule  the  demurrer  to  the  complaint. 

Filed  January  6,  1893. 
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No.  15,714. 

State,  ex  rel.  Haywood,  Prosecuting  Attorney,  v.  Earl. 

AfpeaIo — Complaint. — Question  Arising  on, — Failure  to  Incorporate  Complaint 
in  the  Record. — Effect. — In  order  to  present  any  question  arising  on  the 
pleadings,  it  is  necessary  that  the  pleadings  upon  which  the  cause  was 
determined  should  be  incorporated  into  the  record. 

From  the  Tippecanoe  Circuit  Court. 

A.  G.  Smithy  Attorney-General,  G.  P.  Haywood,  and  i?. 
P.  Davidson,  for  appellant. 

T.  A.  Stuart  and  J.  H.  Coffroth,  for  appellee. 

Olds,  J. — This  was  an  action  to  recover  a  penalty,  under 
section  6339,  R.  S.  1881.  Appellant  filed  interrogatories 
with  his  complaint,  which,  on  motion  of  the  appellee,  were 
struck  out. 

Appellee  filed  a  demurrer  to  the  complaint,  which  was 
overruled  and  exceptions  reserved,  and  the  appellee  then 
filed  a  motion  to  make  the  complaint  more  specific,  which 
motion  was  sustained  in  part  and  overruled  in  part,  and 
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the  record  shows  that  the  appellant  amended  his  complaint, 
in  accordance  with  the  ruling  and  order  of  court,  but  the 
amended  complaint  is  not  in  the  record.  The  record  shows 
that  a  demurrer  was  filed  to  the  amended  complaint,  and 
was  overruled. 

Afterwards  the  appellee  filed  an  answer  in  one  para- 
graph to  the  complaint.  The  answer  was  a  denial  of  the 
principal  allegations  of  the  complaint,  and  in  confession 
and  avoidance  of  the  other  allegations,  to  which  a  de- 
murrer was  overruled,  and  the  appellant  excepted  to  the 
ruling,  and  failing  to  plead  further,  the  court  rendered  judg- 
ment on  the  demurrer  in  favor  of  the  appellee. 

The  Attorney-General  files  a  brief  on  behalf  of  the  ap- 
pellant, in  which  he  concedes,  and  we  think  correctly  &or 
that  the  question  sought  to  be  raised  is  not  presented  by 
the  record,  and  that  the  answer  is  sufficient  to  withstand  a- 
demurrer,  even  if  the  record  presented  the  question. 

To  present  any  question  arising  on  the  pleading,  it  is 
necessary  that  the  complaint,  upon  which  the  cause  waa 
determined,  should  be  in  the  record.  The  amended  com- 
plaint took  the  place  of  the  original  complaint,  and  should 
have  been  set  out  in  the  record.  Elliott's  Appellate  Proce- 
dure, sections  i98  and  595 ;  Mc Cardie  v.  McGinley,  86  Ind. 
538 ;  Seager  v.  Aughe,  97  Ind.  285 ;  Sumner  v.  Goings,  74 
Ind.  293 ;  Heizer  v.  Kelly,  73  Ind.  582 ;  Burkam  v.  McEl- 
fresh,  88  Ind.  223 ;  Chisham  v.  Way,  73  Ind.  362 ;  Collins  v. 
U.  S.  Express  Co.,  27  Ind.  11 ;  Berghoff  v.  McDonald,  87  Ind. 
549 ;  State,  ex  reL,  v.  Hay,  88  Ind  274 ;  Conley  v.  Dibber,  91 
Ind.  413 ;  Kennedy  v.  Anderson,  98  Ind.  151.  u 

Judgment  affirmed. 

Filed  January  11,  1893. 
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No.  16,197. 

Borgner  v.  Brown  et  al. 

Will. — Construction  of. — Lapsing  Legacy. — Provision  Against. — How  Con- 
strued.— Meaning  oft  fie  Word  "Descend." — A.  devises  to  B.,  his  wife,  a  life 
estate  in  certain  real  estate,  and  devises  the  remainder  after  her  death  to 
C,  his  son,  and  if  C.  should  die  without  issue,  then  one-third  of  said 
real  estate  to  "descend"  to  his  (C.'s)  wife,  if  living,  and  the  remainder 
to  go  to  A. '8  children. 

Heldy  that  if  C.  should  survive  A.,  he  (C.)  would  take  absolutely  the  re- 
mainder limited  on  the  life  estate,  and  in  the  event  of  C.'s  death  before 
A.,  C.'s  wife  would  take  one-third  of  said  land,  and  the  remaining  two- 
thirds  would  go  to  A.'s  children. 

Heldy  also,  that  the  provision  of  the  will,  disposing  of  the  real  estate  in 
case  of  C.'s  death,  had  reference  to  the.  death  of  C.  before  the  death  of 
the  testator. 

Held,  also,  that  the  word  "  descend,"  as  used  in  the  will,  must  be  construed 
in  the  sense  of  to  go,  so  as  not  to  defeat  the  evident  intention  of  the  tes- 
tator, such  sense  being  the  common  and  ordinary  one. 

Held,  also,  that  upon  the  death  of  C.'s  widow,  she  having  married  again,  her 
husband  held  an  interest  in  the  land  so  obtained  by  her. 

8ame. — A  Provision  Against  a  Le</acy  Lapsing. — A  testator  may  provide 
against  the  lapsing  of  a  legacy  by  designating  to  whom  the  legacy  shall 
go  in  case  of  the  death  of  the  first  legatee. 

8ame. — Construction  of. — Presumption. — In  construing  a  will,  the  legal  pre- 
sumption against  a  total  or  a  partial  intestacy  must  be  adhered  to. 

Quieting  Title. — Judgment. — Incorrect  in  its  Terms. — Incompleteness  of. — iJe- 
verml  of. — Where  an  action  was  brought  to  quiet  title  to  certain  real 
estate,  and  all  the  defendants  joined  in  a  general  denial,  and  all  except 
one  in  an  answer  by  way  offcross-complaint  alleging  title  to  one-third  of 
said  land,  and  asking  for  a  partition,  and  the  trial  court  found  against 
the  plaintiff  on  the  complaint,  and  in  favor  of  the  cross-complainants  on 
the  cross-complaint,  and  the  court  rendered  judgment  setting  off  to  the 
cross-complainants  the  full  one-third  part  in  value  of  said  lands,  it  ap- 
pearing that  the  defendant  who  did  not  join  in  the  cross-complaint  has  an 
interest  in  said  land,  and  the  judgment  not  having  the  effect  to  quiet  the 
title  to  the  other  two-thirds,  as  prayed  for,  and  which  right  was  not  dis- 
puted, the  judgment  on  appeal  should  be  reversed. 
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T.  J.  Kane  and  T.  P.  Davis,  for  appellant. 

J?.  Graham,  JR.  N.  Lamb  and  JR.  iZtK,  for  appellees. 

Hackney,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  to  quiet  the  title  to  a  tract  of  land  in  Hamil- 
ton county,  consisting  of  one  hundred  and  thirty-one  acres. 
The  complaint  alleges  an  unfounded  adverse  claim  by  the 
appellees,  constituting  a  cloud  upon  the  title.  The  title 
asserted  by  the  appellant,  in  her  complaint,  involves  the 
construction  of  the  following  testamentary  provision  in 
the  will  of  Isaac  Helms :  "  I  give  and  devise  to  my  be- 
loved wife,  in  lieu  of  her  interest  in  my  lands,  the  farm  on 
wKich  we  now  reside  (describing  it),  during  her  natural  life. 
*  *  *  At  the  death  of  my  said  wife,  the  real  estate 
aforesaid  I  give  and  devise  to  my  son  James  Helms  and 
his  heirs.  If  my  said  son  should  die  without  issue,  then 
the  above-named  real  estate  one-third  to  descend  to  hi» 
wife,  if  living,  and  the  remainder  to  go  to  my  children." 

The  complaint  further  alleges  the  death  of  Isaac  Helms,, 
and  the  admission  to  probate  of  his  will,  in  the  year  1864 ; 
that  said  James  Helms  died  before  the  death  of  the  testa- 
tor, leaving  surviving  him,  Sarah  A.  Helms,  his  widow, 
without  issue;  that  said  Sarah  A.  Helms  thereafter  inter- 
married with  the  appellee,  Orin  H.  Brown,  and  subsequently,, 
in  1885,  died,  leaviug  said  Orin,  and  the  other  appellees,, 
the  issue  of  said  marriage  with  said  Orin  H.  Brown ;  that 
the  widow  of  said  Isaac  Helms  did  not  depart  this  life  un- 
til in  1890,  and  that  "the  children,  heirs  and  devisees  of 
said  Isaac  Helms  sold  and  conveyed  said  real  estate  to  the 
plaintiff."  • 

To  this  complaint  the  appellees  answered,  first,  jointly  y 
the  general  denial,  and  secondly,  as  follows : 

"  Secondly.  The  defendants,  Myron  C.  Brown,  Georgia 
E.  Brown,  Mary  A.  Brown  and  Simeon  Sharp  Brown,  for  a 
further  answer  to  the  complaint  herein,  and  for  a  cross-com- 
plaint against  the  plaintiff,  say  that  they  are  the  owners 
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jointly  of  the  undivided  one-third  of  the  lands  in  the  com- 
plaint mentioned  and  described,  and  they  ask  that,  on  the 
final  hearing  of  this  cause,  partition  be  awarded  them,  and 
their  said  interest  be  set  off  to  them  jointly." 

Upon  the  trial  the  court  found  for  the  appellees,  and,  ex- 
cept Orin  H.  Brown,  decreed  that  partition  be  made,  set- 
ting off  to  them  the  one-third  part  in  value  of  said  lands. 
The  appellant,  by  her  several  motions  for  a  new  trial,  in 
arrest  of  judgment,  and  to  modify  the  judgment,  has  re- 
served these  questions : 

First  Did  Sarah  A.  Brown,  widow  of  James  Helms, 
take  the  one-third  interest  in  said  lands,  under  the  provi- 
sion of  the  will  of  Isaac  Helms,  above  quoted  ? 

Second.  If  said  Sarah  received  such  interest  in  said 
lands,  is  her  second  husband,  Orin  U.  Brown,  as  her 
widower,  entitled  to  share  therein  ? 

Third.  Is  the  cross-complaint  sufficient,  as  a  pleading, 
to  support  the  decree  rendered  by  the  lower  court? 

We  will  pass  upon  these  questions  in  the  order  in  which 
they  are  here  stated. 

The  appellant  insists  that  the  devise  was  to  James  upon 
the  condition  that  he  should  survive  his  mother;  that  no 
estate  passed  to  Sarah  A.,  absolutely  or  conditionally;  that 
by  reason  of  the  death  of  James  in  the  lifetime  of  the 
testator,  the  devise  to  him  lapsed,  and  no  estate,  absolute 
or  conditional,  ever  vested  in  James,  which,  under  the  word 
descend,  as  used  in  the  will,  could  pass  to  said  Sarah  A.  as 
the  widow  of  James. 

We  repeat  the  language  of  the  will,  so  far  as  it  is  neces- 
sary to  the  questions  in  review :  "  I  devise  to  my  wife  the 
farm  during  her  natural  life ;  at  the  death  of  my  wife,  the 
real  estate  aforesaid  I  devise  to  my  son  James.  If  James 
should  die  without  issue,  the  above  real  estate  to  descend 
to  his  wife,  if  living,  and  the  remainder  to  go  to  my 
children." 

It  is  conceded  that  this  clause  of  the  will  gave  to  the 
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widow  of  the  testator  Isaac  a  life  estate  in  the  whole 
tract.  No  contingency  is  expressed  or  implied  giving  her 
a  greater  or  less  interest. 

There  is  nothing  in  the  language  of  the  clause  from 
which  we  can  find  that  the  testator  intended  to  postpone 
or  suspend  the  vesting  of  the  fee ;  and,  as  held  by  this  court 
in  a  number  of  cases,  the  law  favors  the  vesting  of  estates, 
and  will  construe  the  terms  of  a  will  as  creating  a  vested 
estate,  if  possible.  Heilman  v.  Heilman,  129  Ind.  59 ;  Har- 
ris v.  Carpenter,  109  Ind.  540 ;  and  in  Amos  v.  Amos,  117 
Ind.  37,  it  is  said : 

"We  affirm,  as  an  established  principle,  that  the  law  not 
only  favors  the  vesting  of  remainders,  but  it  also  presumes 
that  words  postponing  the  estate  relate  to  the  beginning  of 
the  enjoyment  of  the  remainder  and  not  to  the  vesting  of 
that  estate.  Davidson  v.  Koehler,  76  Ind.  398 ;  Davidson  v. 
Bates,  111  Ind.  391 ;  Davidson  v.  Hutchins,  112  Ind.  322." 
See,  also,  Hoover  v.  Hoover,  116  Ind.  498 ;  Bruce  v.  BisseUy 
119  Ind.  525,  and  Wright  v.  Charley,  129  Ind.  257. 

In  the  case  of  Hielman  v.  Hielman,  supra,  the  following  is 
quoted  with  approval,  from  Bruce  v.  Bissell,  supra : 

"  It  is  familiar  law  that,  in  the  absence  of  a  clear  manifes- 
tation of  the  intention  of  the  testator  to  the  contrary,  es- 
tates shall  be  held  to  vest  at  the  earliest  possible  period. 
The  intent  to  postpone  the  vesting  of  the  estate  must  be 
clear  and  manifest,  and  must  not  arise  by  mere  inference 
or  construction." 

To  the  same  effect  is  Miller  v.  Keegan,  14  Ind.  502. 

The  expression  of  the  clause,  "die  without  issue,"  does 
not  express  a  contingency  to  arise  after  the  death  of  the 
testator.  In  Wright  v.  Charley,  supra,  is  found  this  state- 
ment of  the  rule : 

"  In  accord  with  this  rule,  it  is  said  by  Mr.  Jarman  to  be 
an  established  rule  that  where  a  bequest  is  simply  to  one 
person,  and,  in  case  of  his  death,  to  another,  the  primary 
devisee,  surviving  the  testator,  takes  absolutely.    This  rule 
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applies  to  both  personal  and  real  estate,  and  the  authorities 
in  this  country  uniformly  sustain  the  construction  that,  in  a 
devise  or  bequest  simpliciter  to  one  person,  and,  in  case  of 
his  death,  to  another,  the  words  refer  to  a  death  in  the 
lifetime  of  the  testator.  2  Jarman  on  Wills,  752.  This  rule 
is  fully  sustained  by  the  authorities.  Moore  v.  Lyons,  25 
Wend.  119 ;  Kelly  v.  Kelly,  61  N.  Y.  47 ;  Briggs  v.  Shaw,  9 
Allen,  516;  Whitney  v.  Whitney,  45  N.  H.  311;  Vanderzee 
v.  Slingerland,  103  N.  Y.  Apps.,  47,  S.  C.  8  K  E.  Rep. 
247 ;  Reams  v.  Spann,  26  S.  C.  561 ;  Wills  v.  WiUs,  3  S.  W. 
Sep.  900;  Hoover  v.  Hoover,  supra;  Harris  v.  Carpenter, 
supra. " 

A  devise  to  A.  in  the  first  instance,  with  a  provision  over, 
in  case  of  his  death,  was  held  to  mean  the  death  of  A.  be- 
fore the  death  of  the  testator.  Stevenson  v.  Fox,  125 
Pa.  St.  568,  S.  C.  11  Am.  St.  Rep.  922,  and  note. 

We  are  led  to  the  conclusion  that  James  Helms,  if  he 
had  survived  the  testator,  would  have  taken  the  fee  in  said 
lands  immediately  upon  the  death  of  the  testator.  It  is 
urged  that  his  death  before  that  of  the  testator  caused  the 
devise  to  lapse ;  and,  so  far  as  it  relates  to  James,  we  con- 
cur. Maxwell  v.  Featherston,  83  Ind.  339 ;  West  v.  West,  89 
Ind.  529 ;  2  Redfield  on  Wills,  p.  159,  section  8 ;  1  Jarman 
on  Wills,  5  Am.  ed.,  p.  617,  and  Beach  on  Wills,  p.  302,  sec- 
tion 161. 

But  most  of  these  authorities,  and  many  others,  hold 
that  where  the  testator  clearly  provides  for  the  disposition 
of  the  property,  when  the  devise  shall  have  lapsed  as  to 
the  primary  devisee,  such  provision  will  be  upheld.  It  is 
said  in  Beach  on  Wills,  p.  302,  section  16J,  th^t  "this  rule, 
however,  being  founded  upon  the  supposed  intention  of 
the  testator,  that  only  those  persons  who  may  be  living  at 
the  time  of  his  death  shall  receive  the  gifts  bequeathed 
them  by  the  will,  may,  of  course,  be  controlled  by  expres- 
sions manifesting  a  contrary  intention,  as  by  a  direct 
provision  that  a  legacy  shall  not  lapse,  or  by  a  distinct 
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provision  of  a  substitute  in  the  event  of  the  first  benefi- 
ciary dying  before  his  decease."  In  Jarman  on  Wills,  vol. 
1,  p.  619,  it  is  said  that  "the  only  mode  of  excluding  the 
title  of  whomsoever  the  law,  in  the  absence  of  a  disposition, 
constitutes  the  successor  to  the  property,  is  to  give  it  to 
some  one  else."  In  a  note  to  this  statement  of  the  law,  the 
author  quotes  from  Williams  on  Executors  (6  Am.  ed.), 
p.  1306,  that  "it  is  settled  that  the  testator  may,  if  he 
thinks  fit,  prevent  a  legacy  from  lapsing;  though  in  order 
to  effect  this  object,  he  must  declare,  either  expressly  or  in 
terms,  from  which  his  intention  can  be  with  sufficient 
clearness  collected,  what  person  or  persons  he  intends  to 
substitute  for  the  legatee  dying  in  his  lifetime.  See,  also, 
Theobald  on  Wills,  443;  2  Redfield  on  Wills,  163;  Hutch- 
inson's Appeal,  34  Conn.  300,"  etc. 

It  will  be  asked,  therefore,  did  Isaac  Helms,  in  this  devise, 
create  a  substitute  for  the  devisee  James,  upon  the  contin- 
gency of  the  death  of  James  before  the  death  of  said 
Isaac?  This  question  must  be  answered  by  ascertaining 
from  the  will  the  intention  of  the  testator.  In  ascertain- 
ing his  intention,  we  must  observe  the  presumption  of  the 
law  against  intestacy  or  partial  intestacy.  Beach  on  Wills, 
p.  520,  section  316,  says :  "  Of  two  modes  of  interpreting 
a  will,  that  is  preferred  which  will  prevent  either  a  total  or 
a  partial  intestacy." 

Downey,  C.  J.,  in  Spurgeon  v.  Scheible,  43  Ind.  216,  said : 
"  A  construction  which  would  result  in  partial  intestacy  is 
to  be  avoided,  unless  the  language  of  the  will  is  such  as  to 
compel  such  construction.      Cate  v.  Cranor,  30  Ind.  292." 

In  the  event  of  the  death  of  James  without  issue,  the 
testator  said :  "  The  above  named  real  estate,  one-third  to 
descend  to  his  (James')  wife,  if  living,  and  the  remainder 
to  go  to  my  children."  There  could  be  no  reason  for  con- 
struction here  if  instead  of  the  word  descend  the  testator 
had  used  the  word  go,  and  we  are  unable  to  believe  that 
the  word  used  was  intended  to  provide  for  the  contin- 
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gency  of  James  surviving  him,  and  of  Sarah  A.  surviving 
James,  without  issue,  when,  as  widow,  she  should  be  lim- 
ited to  one-third  of  the  land.  To  hold  that  the  word 
descend  was  used  in  the  sense  of  a  limitation  upon  the  fee 
so  clearly  devised  to  James  would  not  only  be  in  denial 
of  the  presumptions  we  have  cited,  but  would  reduce  the 
fee  in  James  to  an  estate  for  life,  with  two-thirds  over  to 
the  children  of  Isaac  and  one-third,  under  the  law,  to  the 
widow  of  James.  When  it  is  remembered  that  the  pro- 
vision was  made  to  take  effect  immediately  upon  the  death 
of  the  testator,  and  as  to  those  named  in  the  devise  capa- 
ble of  taking  upon  his  death,  it  is  the  most  reasonable  con- 
clusion that  he  intended,  if  James  survived  him,  he  'should 
have  the  whole  tract ;  but  if  he  did  not  survive,  the  two- 
thirds  should  go  to  his  children  and  the  one-third  to  his 
daughter-in-law. 

The  construction  contended  for  by  the  appellant  is  that 
the  testator  was  providing  a  rule  of  descent,  and  not  of 
devise.  This  contention,  if  applied  to  the  contingent  re- 
mainder bestowed  upon  the  children,  would  be  contrary  to 
the  plain  words  of  the  devise,  and,  when  applied  to  the 
provision  as  to  Sarah  A.,  creates  a  partial  intestacy, 
namely,  as  to  one-third  of  the  tract.  The  expression, 
"the  remainder  to  go  to  my  children,"  when  considered  in 
connection  with  an  intention  to  bestow  one-third  upon  the 
wife  of  James,  is  consistent,  and  any  other  construction 
would  lead  to  the  absurd  end  of  creating  and  incorporating 
into  his  will  a  rule  of  descent,  which  could  not  take  effect, 
as  to  Sarah,  but  which,  when  applied  to  his  children,  gave 
them  two-thirds,  leaving  an  intestacy  as  to  the  other  one- 
third,  with  no  other  than  his  children  to  take  6uch  one- 
third  by  descent,  under  the  law. 

Mr.  Beach,  in  quoting  from  Lasher  v.  Lasher,  13  Barb. 
106  (109),  says :  "  Although  the  word  devise  is  the  appro- 
priate term,  in  a  will  to  pass  real  estate,  and  bequeath  the 
term  applicable  to  gifts  of  personal  property,  yet  a  strict 
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adherence  to  technical  words  is  not  necessary  to  give  effect 
to  any  species  of  disposition;"  and,  says  Mr.  Beach  (p.  4, 
section  2),  "  where  the  intention  of  the  testator  is  plain,  it 
will  be  allowed  to  control  the  legal  operation  of  the 
words,  however  technical  they  may  be.  Lasher  v.  Lasher, 
13  Barb.106  (110) ;  Jesson  v.  Wright,  2  Bligh,  1 ;  2  Williams 
on  Executors,  710."  See,  also,  sections  308,  309,  311. 
In  State,  ex  reL,  v.  Joyce,  48  Ind.  310,  in  ascertaining  and 
upholding  the  intention  of  the  testator,  the  court  went 
so  far  as  to  substitute  for  the  word  "majority,"  as  used 
in  the  will,  the  word  "  minority,"  and  in  the  course  of  the 
opinion  it  is  said  (p.  314):  "Words  in  a  will  are  to  be 
understood  to  have  been  used  by  the  testator  in  their  com- 
mon and  ordinary  sense."  And  in  this  sense  the  word 
"  descend  "  may  be  held  to  mean  to  go  down,  to  pass  down 
from  the  elder,  to  be  derived  by  the  younger,  the  son's 
wife. 

In  the  technical  sense  of  the  word,  Sarah  would  not 
stand  in  the  line  of  descent  from  Isaac,  but  in  casting  the 
contingent  remainder  in  his  lands  by  testamentary  pro- 
vision she  did  not  stand  beyond  his  reach,  and  the  word 
should  not  be  considered  in  its  technical  sense,  where  to 
do  so  would  defeat  the  evident  intention  of  the  testator. 

We  hold,  therefore,  in  response  to  the  first  question  sug- 
gested by  our  statement  of  the  record,  that  Sarah  A. 
Helms  took,  under  the  will  of  Isaac  Helms,  a  fee  in  one- 
third  of  the  lands  involved. 

As  to  the  second  question,  Did  Orin  n.  Brown,  the 
second  husband  and  widower  of  said  Sarah  A.,  hold  an  in- 
terest in  the  undivided  one-third  of  said  lands  of  which 
Sarah  died  seized?  Of  this  there  can  be  no  serious  doubt. 
In  fact,  it  is  not  contended  that  he  did  not  become  the  owner 
of  an  undivided  one-ninth  part  in  value  of  said  tract,  and 
his  children,  the  appellees,  of  the  two-ninths  part  in  value 
of  said  tract,  if  said  Sarah  A.  was  the  owner  of  an  undi- 
vided one-third  of  the  tract,  as  we  have  held. 
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The  remaining  question  is  upon  the  correctness  of  the 
judgment  of  the  lower  court  in  ordering  partition  setting 
off  to  the  appellees,  except  said  Orin  H.,  the  full  one-third 
part  in  the  value  of  said  lands. 

If  the  cross-complaint  were  clearly  sufficient  as  a  plead- 
ing, or  if  its  sufficiency  could  not  he  questioned  for  the 
first  time  in  this  court,  which  we  do  not  decide,  the  order 
of  partition  was  erroneous  and  should  have  heen  modified 
upon  the  motion  of  the  plaintiff.  The  only  answer  to  this 
proposition  hy  the  appellees  is  that  it  is  of  no  concern  to 
the  appellant1  if  the  court  did  adjudge  the  four  children 
to  be  the  owners  of  said  undivided  one-third  interest  in 
the  lands.  The  cross-complaint  was  neither  by  nor  against 
the  appellee,  Orin  II.  Brown,  and  he  can  jiot  be  held 
estopped  by  it  to  claim  his  undivided  one-ninth  interest  in 
the  land. 

The  fincpng  of  the  court  is  for  all  of  the  defendants,  in- 
cluding said  Orin  H. — this,  of  course,  upon  the  complaint — 
and  the  finding  and  judgment  then  proceed  in  favor  of  the 
four  defendants,  other  than  Orin  II.,  of  course,  upon  the 
cross-complaint. 

If  the  appellees,  other  than  Orin  H.,  are  held  to  be  the 
owners  of  one-third,  and  if  Orin  H.  is  not  precluded  from 
recovering  his  one-ninth,  it  would  appear  that  the  appel- 
lant ought  to  have  some  protection  in  her  claims  to  the 
two-thirds.  Her  complaint  is  to  quiet  title,  and  the  judg- 
ment has  not  the  effect  to  do  so.  The  facts  before  the 
court  did  not  sustain  a  finding  in  favor  of  the  children  for 
the  full  one-third.  As  our  conclusion  will  require  further 
proceedings  below,  it  is  not  necessary  for  us  to  pass  upon 
the  sufficiency  of  the  cross-complaint.  Its  sufficiency, 
however,  may  be  the  subject  of  very  serious  inquiry. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Filed  January  27,  1893. 
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152    506 

Municipal  Corporation.— Petition  to  Widen  a  Street.— Rejecting  Commi*- 
sionent  Report. — Termination  of  Cause. — No  Power  to  Revise  or  Put  on  Foot 
a  New  Proceeding  as  to  Same,  Witfwut  a  New  Petition. — Where  the  board  of 
trustees  of  an  incorporated  town,  on  a  petition  to  widen  a  certain  street, 
appointed  three  commissioners  to  assess  the  benefits  and  damages,  and 
make  report  of  the  same,  and,  upon  hearing  the  report,  rejected  it,  the 
board  of  trustees,  in  rejecting  the  report,  terminated  the  proceedings,  and 
such  board  had  no  authority  to  revise  the  proceedings,  or  put  on  foot  new 
proceedings  to  widen  the  street,  without  a  new  petition  being  filed  for 
that  purpose. 

Prom  the  Fulton  Circuit  Court. 

G.  W.  Holman  and  R.  C.  Ste])hen.son,  for  appellants. 
E.  Myers,  for  appellee. 

Olds,  J. — This  cause  originated  before  the  board  of 
trustees  of  the  incorporated  town  of  Kewanna,  Fulton 
county,  Indiana,  on  a  petition  filed  by  the  appellants  for 
the  widening  of  a  certain  street  in  said  town. 

On  October  9,  1889,  the  appellants  filed  their  petition 
for  the  widening  of  the  street,  and  on  the  same  date  the 
town  board  appointed  three  commissioners,  in  pursuance 
with  the  statute,  section  3368,  R.  S.  1881,  for  the  assess- 
ment of  benefits  and  damages,  and  the  commissioners  tiled 
their  report  with  the  board,  and,  before  any  action  was 
taken  upon  it,  the  appellee  filed  with  the  board  written  ob- 
jections to  the  commissioners  for  the  reason,  as  alleged, 
that  they  were  not  disinterested,  etc.  At  the  meeting  of 
the  town  board  held  on  the  13th  day  of  November,  1889, 
there  was  the  following  record  made  relating  to  said  mat- 
ter: "And  the  board  having  heard  and  considered  said 
report,  a  vote  was  taken,  and  the  chair  declared  it  lost. 
No  further  business  before  the  board,  they  now  adjourn 
until  Wednesday  evening,  November  27,  1889." 
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At  the  meeting  held  November  27,  1889,  a  resolution 
was  introduced  by  one  of  the  members  of  the  board  of 
trustees  and  adopted,  in  the  preamble  of  which  it  is  stated 
that  the  report  of  the  commissioners  was  by  the  board  re- 
jected upon  the  objections  of  Wagner,  the  appellee,  and 
by  the  resolution  three  new  commissioners  were  appointed 
to  assess  the  benefits  and  damages,  and  notice  was  or- 
dered given.  Afterward  the  three  commissioners  last  ap- 
pointed filed  their  report,  which  was  approved,  and  the 
damages  in  excess  of  benefits  assessed  were  ordered  paid. 
From  the  order  approving  the  report  of  the  commission- 
ers last  appointed,  the  appellee  appealed  to  the  Circuit 
Co»urt.  In  the  Circuit  Court,  the  appellants  moved  the 
court  to  dismiss  the  appeal  on  the  ground  that  the  orig- 
inal papers  were  not  certified,  up,  and  that  the  transcript 
was  imperfect.  The  appellee  moved  to  dismiss  the  cause 
for  want  of  jurisdiction  in  the  town  board.  The  court 
overruled  the  motion  of  the  appellants  and  sustained  the 
motion  of  the  appellee,  and  dismissed  the  cause.  A 
motion  for  a  new  trial  was  filed  by  the  appellants,  and  was 
overruled.     Errors  are  assigned  on  these  various  rulings. 

Section  3372,  R.  S.  1881,  governing  matters  of  this  kind 
and  authorizing  an  appeal,  provides  that  "the  board  of 
trustees  shall,  within  twenty  days  from  the  filing  of  said 
report,  either  accept  or  reject  the  terms  of  the  same.  And 
any  owner  of  land  or  representative  thereof  aggrieved  by 
such  report,  may  appeal  therefrom  at  any  time,  within 
thirty  days  after  the  filing  thereof,"  etc. 

The  fair  interpretation  to  be  given  to  the  record  in  rela- 
tion to  the  report  of  the  commissioners  first  appointed  is 
that  there  was  a  final  disposition  of  the  report,  and  that  it 
was  rejected ;  while  it  is  not  expressed  by  that  word,  yet 
the  import  of  the  record  is  that  the  report  was  considered 
on  its  merits  and  was  lost,  and  that  it  was  not  to  be  acted 
upon  further.  Such  action,  we  think,  terminated  the  pro- 
Vol.  133.— 26. 
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ceeding8  before  the  board,  and  from  which  an  appeal 
might  have  been  taken.  We  are  supported  in  this  inter- 
pretation by  the  action  of  the  board  at  the  following* 
meeting,  for,  in  the  resolution  there  adopted,  they  declare 
that  the  report  was  rejected  at  the  meeting  held  on  No- 
vember 13,  thus  interpreting  the  record,  stating  that  the 
report  was  lost,  to  mean  that  it  was  rejected. 

The  appeal  in  this  case  from  the  board  of  trustees  is 
from  the  action  of  the  board  in  approving  the  report  of 
.the  commissioners  last  appointed.  The  action  taken  by 
the  board  in  rejecting  the  report  of  the  commissioners 
first  appointed  terminated  the  proceedings,  and  the  board 
had  no  authority  to  revise  and  put  on  foot  a  new  proceed- 
ing to  widen  the  street,  without  a  new  petition  being  tiled 
invoking  the  power  of  the  court.  After  the  proceeding 
instituted  by  the  filing  of  the  original  petition  was  ter- 
minated by  rejecting  the  report  of  the  commissioners  ap- 
pointed in  pursuance  of  the  petition,  the  board  had  no 
authority  to  revise  and  put  on  foot  a  new  proceeding,  with- 
out the  filing  of  a  new  petition.  The  appeal  was  taken 
from  the  report  last  filed,  under  a  proceeding  unauthorized 
by  law,  to  get  rid  of  the  last  report.  After  the  appeal  to 
the  Circuit  Court  was  perfected,  and  the  cause  was  in  that 
court,  the  appellee  moved  a  dismissal  of  the  cause  in 
which  the  appeal  was  taken,  and  the  court  sustained  the 
motion.  This  we  think  was  correct.  The  proceeding  in 
which  the  petition  was  filed  having  terminated  by  the 
board  rejecting  the  report  of  the  commissioners  appointed 
in  pursuance  of  the  petition,  the  petition  had  no  further 
force,  and  could  not  be  the  foundation  of  a  second  pro- 
ceeding. The  petition  having  no  further  force,  the  action 
of  the  board  is,  in  eiFect,  a  second  and  new  proceeding  not 
being  based  upon  any  petition,  and  was  unauthorized  by 
law.  The  fact  that  the  board  stated  in  their  resolution 
appointing  the  second  set  of  commissioners  that  the  report 
of  the  first  was  rejected  on  the  objection  of  the  appellee  to 
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the  qualification  of  the  first,  can  make  no  difference.  If 
the  board  acted  on  the  report  and  rejected  it,  the  reasons 
for  rejecting  it  can  make  no  difference,  as  an  appeal  would 
lie  from  the  order  rejecting  the  report,  whether  any  reasons 
for  rejecting  it  were  stated  or'  not,  or  whether  they  were 
valid  or  not ;  but  in  the  record  made  at  the  meeting  when 
the  report  of  the  commissioners  first  appointed  was  acted 
upon  there  is  no  explanation  made.  The  record  states 
that  the  board  heard  and  considered  the  report,  and  took 
a  vote  upon  it  and  it  was  lost.  The  board  refused  to  ac- 
cept it  (to  approve  it),  and  by  the  action  taken  they  re- 
jected it. 

The  court  properly  sustained  the  motion  to  dismiss  the 
cause  and  overruled  the  motion  to  dismiss  the  appeal.  It 
clearly  appearing  from  the  record  that  the  board  had  no 
jurisdiction  of  the  cause  pending,  there  was  no  benefit  to 
be  derived  from  an  order  to  certify  up  the  papers,  and  no 
reason  why  the  appeal  should  be  dismissed,  where  the 
motion  to  dismiss  the  cause  was  based  on  a  question  of 
jurisdiction,  which  clearly  appeared  by  the  record.  It 
may  be  said  that  the  action  of  the  board,  taken  after  the 
first  report  was  rejected,  was  without  authority  and  abso- 
lutely void ;  but,  such  being  the  fact,  it  might  be  avoided 
on  appeal,  as  in  this  case,  by  taking  an  appeal  for  the  pur- 
pose of  having  the  cause  dismissed  for  want  of  jurisdic- 
tion.   Louisville,  etc.,  R.  W.  Co.  v.  Lockridge>  93  Iud.  191. 

Judgment  affirmed,  with  costs. 

Filed  January  4,  1893.  • 
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Criminal  Law. — Indictment. — Duplicity. — Statute  Enumerating  Several  Acts 
Equally  Criminal. — Alleging  Two  or  More  of  Such  Acts  in  a  Single  Count. — 
Conviction  on,.  When. — "  White-Cap  Act." — Where  a  criminal  statute  pro- 
vides that  the  doing  of  this  or  that,  setting  out  several  particulars,  the 
doing  of  any  of  which  shall  constitute  a  crime,  and  the  offender  pun- 
ished in  a  given  way,  an  indictment  based  upon  such  a  statute  may  allege, 
in  a  single  count,  the  doing  of  any  number  of  such  acts,  and  the  count 
will  not  be  bad  for  duplicity,  and  the  crime  may  be  established  by  prov- 
ing the  defendant  guilty  of  any  one  of  such  acts. 

Same.—  Statute  Construed—  "White-Cap  Act."  —  Constitutionality  of.  —  The 
"White-Cap  Act"  (section  362,  Elliott's  Supp.)  is  not  unconstitutional 
as  being  in  conflict  with  the  provision  of  the  Constitution  against  "cruel 
and  unusual  punishment."     (Const.,  Art.  I.,  section  16). 

Evidence. — Impeaching  Testimony. — Proof  of  Statements  at  Variance  with  Testi- 
mony.— Rebutting  Testimony. — Where  a  witness  has  been  impeached  by 
testimony  that  he  has  made  statements  contrary  to  his  evidence  in  the 
case,  the  party  who  called  such  impeached  witness  may  prove,  in  rebut- 
tal, by  the  witness  himself,  or  by  other  witnesses,  that  the  witness,  on 
other  occasions,  had  stated  the  facts  as  he  gave  them  in  evidence. 

Appeal.. — Transcript  of  Record. — Recital  of  Matters  not  Properly  in  the  Record 
Presents  no  Question. — An  order  of  a  court  convening  the  grand  jury  and 
the  charge  to  the  grand  jury,  when  in  no  way  connected  with  the  trial  of 
a  cause,  are  not  a  part  of  the  record  of  the  cause,  and  their  recital  in  the 
record,  by  the  clerk,  presents  no  question  for  the  consideration  of  this 
court.  • 

Prom  the  Dubois  Circuit  Court. 

J.  L.  Suddarth,  W.  A.  Taylor  and  W.  S.  Hunter,  for  ap- 
pellants. 

T.  H.  Dillon,  R.  M.  Milburn  and  W.  E.  Cox,  for  appellee. 

Hackney,  J. — At  the  January  term,  1892,  of  the  Dubois 
Circuit  Court,  the  appellee  charged,  by  information,  the 
appellants,  France  Hobbs,  Daniel  King,  Samuel  Sprag- 
gins,  Thomas  Smith,  and  five  others,  with  the  offense  of 
riotous  conspiracy  as  defined  by  what  is  known  as  the 
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"White-Cap  Act,"  On  the  28th  day  of  April,  1892,  the 
court  sustained  a  motion  to  quash  the  first  count  of  the  in- 
formation, and,  upon  leave  of  the  court,  the  prosecutor 
filed  an  amended  first  count,  charging  that  at,  etc.,  on,  etc., 
the  defendants  did  "  unlawfully  and  feloniously  unite  and 
combine  together  for  the  purpose  of  unlawfully  and  feloni- 
ously, in  a  rude,  insolent,  and  angry  manner,  striking,  beat- 
ing and  bruising  one  Henry  G.  Berger  in  the  night  time; 
and  for  said  unlawful  purpose  said  defendants  did  then 
and  there  disguise  themselves  by  wearing  masks  and  being 
otherwise  disguised."  A  motion  to  quash  the  amended 
count  was  overruled.  The  defendants  were  tried  by  the 
court,  and  the  appellants  were  convicted  of  riotous  con- 
spiracy, and  fined  five  dollars  each  and  sentenced  to  two 
years'  imprisonment  in  the  State's  prison. 

There  Ire  riz  alignment,  of  error,  „„d  they  will  be  dU. 
posed  of  in  their  order.  « 

The  first  assignment  seeks  to  present  the  question 
whether  a  prosecution  may  be  maintained  by  information 
filed  while  the  grand  jury  is  in  session.  The  transcript 
contains  an  order  of  the  court  convening  and  charging 
the  grand  jury  on  the  26th  day  of  April,  1892,  and  the 
contention  is  that  the  session  of  the  grand  jury  must  be 
presumed  to  have  continued  to  include  April  28, 1892,  the 
day  on  which  the  motion  to  quash  was  sustained  and  the 
amended  first  count  was  filed.  The  action  of  the  court  in 
charging  the  grand  jury  was  not  in  any  manner  connected 
with  the  action  against  the  appellants,  and  it  finds  its  way 
to  this  court  only  by  an  unnecessary  recital  of  the  clerk. 
It  is  not  a  part  of  the  record  of  proceedings  in  this  cause 
as  made  by  the  trial  court,  and  can  not  be  considered. 
Elliott's  Appellate  Procedure,  section  280;  Patteev.  State, 
109  Ind.  545.  The  question  urged  is  not  properly  before 
us  for  another  reason.  Section  1733,  R.  S.  1881,  provides 
that  the  question  can  be  raised  only  upon  a  verified  plea 
in  abatement.    See,  also,  Hoover  v.  State,  110  Ind.  349. 
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The  second  assignment  and  the  argument  of  counsel 
upon  it  raise  the  question  as  to  whether  the  amended  count 
is  bad  for  duplicity.  The  language  of  the  statute  (Elliott's 
Supp.,  section  362)  is  as  follows :  "  If  three  or  more  per- 
sons shall  unite  or  combine  together  for  the  purpose  of 
doing  any  unlawful  act  in  the  night  time,  or  for  the  pur- 
pose of  doing  any  unlawful  act  while  wearing  white  caps, 
masks,  or  being  otherwise  disguised,  shall  be  deemed  guilty 
of  riotous  conspiracy,  and  upon  conviction  thereof  shall  be 
imprisoned  in  the  State  prison  not  more  than  ten  years  nor 
less  than  two  years,  and  fined  in  any  sum  not  exceeding 
two  thousand  dollars."  It  is  insisted  that  the  statute  de- 
fines two  crimes,  namely :  one  a  conspiracy  to  do  an  unlaw- 
ful act  in  the  night  time,  and  another  a  conspiracy  to  do  an 
unlawful  act  while  wearing  white  caps,  masks,  etc.,  and  it  is 
claimed  that  the  information  charges  both  these  offenses 
in  said  amended  count. 

We  do  not  disagree  with  the  proposition  that  an  indict- 
ment or  information  may  be  bad  for  duplicity,  as  is  held 
in  Knopf  v.  State,  84  Ind.  316,  cited  by  the  appellauts,  but 
we  do  disagree  with  the  contention  that  this  information 
is  bad  for  such  cause. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  section 
436,  volume  1,  speaking  of  statutes  of  the  class  under  con- 
sideration here,  says :  "  It  is  common  for  a  statute  to  de- 
clare, that,  if  a  person  does  this,  or  this,  or  this,  he  shall  be 
punished  in  a  way  pointed  out.  Now,  if,  in  a  single  trans- 
action, he  does  all  the  things,  he  violates  the  statute  but 
once,  and  incurs  only  one  penalty.  Yet  he  violates  it 
equally  by  doing  one  of  the  things.  Therefore  an  indict- 
ment upon  a  statute  of  this  kind  may  allege,  in  a  single 
count,  that  the  defendant  did  as  many  of  the  forbidden 
things  as  the  pleader  chooses,  employing  the  conjunction 
and  where  the  statute  has  "  or,"  and  it  will  not  be  double, 
and  it  will  be  established  at  the  trial  by  proof  of  any  one 
of  them."     Davis  v.   State,  100   Ind.   154;   Fahnestock  v. 
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State,  102  Ind.  156;  Mergentheim  v.  State,  107  Ind.  567, 
follow  the  rule  as  announced  by  Mr.  Bishop,  and  its  ap- 
plication to  the  statute  under  consideration  and  to  the  in- 
formation in  question  is  decisive  of  the  point,  and  we 
must  hold  the  count  sufficient. 

The  third  assignment  of  error  and  the  argument  of 
counsel  under  it  raise  the  question  of  the  correctness  of 
the  court's  action  in  permitting  the  prosecuting  witness 
and  another  to  testify  to  statements  of  the  prosecuting 
witness,  made  out  of  court,  in  corroboration  of  his  testi- 
mony concerning  the  identity  of  the  defendants.  Wit- 
nesses for  the  defense  had  testified  to  statements  of  the 
prosecuting  witness  made  out  of  court  to  the  effect  that 
he  had  not  recognized  the  defendants  on  the  night  of  thfe 
acts  charged,  and  the  testimony,  to  which  objection  is  made, 
was  in  the  State's  rebuttal  evidence.  The  appellants' 
counsel  seem  to  have  confused  the  rule  as  to  the  character 
of  a  re-examination  and  that  as  to  proper  rebuttal  testi- 
mony, if  we  may  judge  from  the  cases  cited  in  support  of 
their  contention.  Indeed,  the  case  of  Coffin  v.  Anderson,  4 
Blackf.  395,  cited  by  them,  holds  that  "  If  the  witness  has 
not  been  impeached,  by  proof  of  his  having  previously 
made  statements  inconsistent  with  his  testimony,  there 
seems  to  us  to  be  no  sufficient  reason  for  the  introduction 
of  the  corroborating  evidence.  But  it  is  otherwise,  if  the 
witness  has  been  thus  impeached :  it  appears  then  to  be 
proper  to  give  the  party  who  called  the  witness  an  oppor- 
tunity to  support  him,  by  proving  that  the  witness  had, 
on  other  occasions,  stated  the  facts  to  be  as  he  represents 
tltem  in  his  testimony.  There  are  several  cases  directly 
in  favor  of  the  admission,  under  these  circumstances,  of 
this  corroborating  evidence.  Cooke  v.  Curtis,  6  Ilarr.  and 
Johns.  93 ;  Lessee  of  Packer  v.  Gonsalus,  1  Serg.  and  Rawle, 
536 ;  *  *  Lessee  of  Wright  v.  Deklyne,  1  Peters'  Cir. 
Ct.  Rep.  203;  The  People  v.  Vane,  12  Wend.  78."  We 
may  add  to  the  citations  of  Mr.  Justice  Blackford  the 
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more  recent  cases  of  Dailey  v.  State,  ex  reL,  28  Ind.  285 ; 
Brookbank  v.  State,  ex  reL,  55  Ind.  169 ;  Hodges  v.  Bales. 
102  Ind.  494 ;  Dodd  v.  Moore,  92  Ind.  397 ;  Carter  v.  Carter, 
79  Ind.  466.  The  appellants  further  contend  that  if  cor- 
roborative statements  may  be  proven  under  such  circum- 
stances, the  impeached  witness  should  not  be  permitted  to 
testify  to  such  statements.  We  know  of  no  statute  or  rule 
declaring  such  witness  incompetent,  and,  under  the  prac- 
tice prevailing,  the  trial  court  or  jury  being  the  judges  of 
the  credibility  of  the  witnesses*  and  being  enabled  to  weigh 
his  testimony  in  the  light  of  his  impeachment,  we  can  see 
no  good  reason  for  excluding  him  as  a  witness. 

The  fourth  assignment  of  error  is  that  the  court  erred  in 
overruling  the  motion  in  arrest  of  judgment.  Two  ques- 
tions are  argued  upon  this  assignment:  first,  that  the 
charge  was  invalid  in  that  it  was  by  information  filed 
when  the  grand  jury  was  in  session,  and,  second,  that  the 
"White-Cap  Act"  is  unconstitutional,  as  in  violation  of 
section  16,  article  1,  of  the  State  Constitution.  Section  61, 
R.  S.  1881. 

The  first  of  these  points  we  have  considered  and  passed 
upon  in  deciding  upon  the  action  of  the  court  in  over- 
ruling the  motion  to  quash. 

The  second  point,  that  the  act  is  in  violation  of  the  pro- 
vision of  the  Constitution,  that  "cruel  and  unusual  pun- 
ishment shall  not  be  inflicted,,,  has  the  merit  of  possessing 
some  originality;  but  the  position  assumed  seems  to  be 
without  authority  to  support  it.  We  have  been  unable  to 
find  but  a  single  instance  in  which  this  provision  of  the 
Constitution  has  been  in  question  before  this  court,  and 
then  the  question  was  regarded  as  possessing  no  merit, 
and  was  disposed  of  without  serious  consideration.  This 
provision  of  the  Constitution  is  found  also  in  the  Consti- 
tution of  the  United  States  in  the  same  words,  and  Mr. 
Story,  in  his  work  on  the  Constitution,  says  "it  is  an  exact 
transcript  of  a  clause  in  the  Bill  of  Rights  framed  at  the 
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revolution  of  1688."  He  says,  further,  that  "the  provision 
would  seem  to  be  wholly  unnecessary  in  a  free  govern- 
ment, since  it  is  scarcely  possible  that  any  department  of 
such  a  government  should  authorize  or  justify  such  atro- 
cious conduct.  It  was,  however,  adopted  as  an  admonition 
to  all  departments,  *  *  *  to  warn  them  against  such 
violent  proceedings  as  had  taken  place  in  England  in  the 
arbitrary  reigns  of  the  Stuarts." 

From  this  author,  we  learn  that  the  excesses  forbidden 
were  of  a  time  far  from  which  our  civilization  has  grown. 
Looking  to  an  analysis  of  the  provision  in  question,  with 
reference  to  the  causes  of  its  origin,  the  weakness  of  the 
contention  of  \ the  appellants  will  be  apparent.  The  word 
"  cruel,"  when  considered  in  relation  to  the  time  when  it 
found  place  in  the  Bill  of  Rights,  meant  not  a  fine  or 
imprisonment,  or  both,  but  such  as  that  inflicted  at  the 
whipping-post,  in  the  pillory,  burning  at  the  stake,  break- 
ing on  the  wheel,  etc.  The  word,  according  to  modern 
interpretation,  does  not  affect  legislation  providing  im- 
prisonment for  life  or  for  yearrf,  or  the  death  penalty  by 
hanging  or  electrocution.  If  it  did,  our  laws  for  the  pun- 
ishment of  crime  would  give  no  security  to  the  citizen. 
Neither  is  punishment  by  fine  or  imprisonment  "unusual." 

Judge  Cooley,  in  his  work  on  Constitutional  Limita- 
tions, says  that  the  provision  has  application  to  that  class 
of  punishments  which  never  existed  in  the  State,  or  that 
class  which  the  "public  sentiment  must  be  regarded  as 
having  condemned  *  *  as  *  cruel,'  and  any  punishment 
which,  if  ever  employed  at  all,  has  become  altogether  ob- 
solete   *    *    as'  unusual.' " 

It  may  well  be  considered  whether  in  this  country,  at 
the  close  of  the  nineteenth  century,  and  in  this  State, 
where  there  are  no  common  law  crimes,  and  where  the 
legislative  department  of  the  government  is  intrusted  with 
the  duty  of  defining  crimes  and  prescribing  punishments, 

is  provision  of  the  Constitution  is  not  obsolete,  except  so 


410  SUPREME  COURT  OF  INDIANA, 

Hobbs  et  al.  v.  The  State. 

far  as  it  may  admonish  the  courts  against  the  infliction  of 
punishments  so  severe  as  not  to  "  fit  the  crime."  The  pro- 
vision in  question  is  that  "  cruel  and  unusual  punishments 
shall  not  be  inflicted."  Our  law-making  power  does  not 
inflict  punishment ;  it  but  prescribes  the  limits  of  punish- 
ment to  be  inflicted  by  other  powers.  We  think  the  act  is 
not  unconstitutional,  but  that  it  is  one  supported  by  every 
principle  underlying  a  free  government.  If  complaint 
may  be  made  against  the  degree  of  punishment  inflicted  by 
the  court  below,  that  complaint  can  not,  of  right,  be  made 
by  the  appellants,  for  the  punishment  inflicted  is  not  only 
the  least  provided  by  the  law,  but,  for  the  outrage  of  which 
they  were  found  guilty,  it  is  highly  tempered  with  mercy. 
The  evidence  for  the  State  showed — and  its  sufficiency  is 
not  questioned  in  this  court — that  at  the  hour  of  midnight 
the  appellants,  while  masked  and  otherwise  disguised,  vio- 
lently broke  into  the  residence  of  Berger,  took  him  from 
his  bed,  and  in  his  night  clothes  bound  him  to  a  tree,  and 
-with  hickory  switches  one-half  inch  in  diameter,  several 
twisted  together,  beat  and  lacerated  his  bare  back  and 
limbs.     What  more  "cruel  and  unusual  punishment ?" 

As  said  by  the  court  in  Ligan  v.  State,  3  Heisk. 
(Tenn.)  159,  a  case  in  many  respects  similar  to  this: 
"  Every  home  in  this  State  is  entitled  to  be  protected  from 
intrusion  and  outrage,  whether  it  be  the  mansion  of  the 
wealthy  or  the  hovel  of  the  poorest  man  in  the  land.  It 
should  be  the  pride  and  boast  of  every  citizen  to  make  the 
law  so  effective  in  its  protective  power  that  we  may  be 
able  to  say  of  our  country,  as  Canning  said  of  the  peasant 
homes  of  England,  "that  the  winds  and  rains  may  enter 
them,  but,  without  the  warrant  of  law,  the  king  dare  not 
do  it."  We  gladly  adopt  this  language,  and  approve  its 
force  and  wisdom  as  applied  to  the  case  in  hand. 

The  fifth  assignment  is  not  argued,  and  the  sixth  is  the 
same  as  the  first. 
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Having  disposed  of  all  of  the  questions  involved,  we 
affirm  the  judgment  of  the  lower  court. 

Filed  January  10,  1893. 


No.  15,925. 

Cincinnati,  Indianapolis,  St.  Louis  &  Chicago  Railway 

Company  r.  Smock  et  al. 

Pleading. — Construction  of. — More  Strongly  Against  Pleader. —  Words  not  in 
the  Pleading. — Can  not  Insert. — The  rule  that  pleadings  will  be  construed 
more  strongly  against  the  pleader  applies  only  where  the  pleading  is 
susceptible  of  two  or  more  constructions,  and  does  not  extend  to  an  thor- 
ite the  court  to  insert  words  not  in  the  pleading,  but  confines  the  court 
to  the  construction  of  such  words  and  phrases  as  are  found  in  the  partic- 
ular pleading. 

Judgment. — General  Verdict. — Interrogatories  to  Jury. — Motion  for  Judgment 
on  Notwithstanding  General  Verdict.^-ln  an  action  for  damages,  where  the 
jury  returned  answers  to  interrogatories  in  addition  to  the  general  ver- 
dict for  the  plain ti AT,  and  the  defendant  moved  for  judgment  on  the  an- 
swers to  the  interrogatories  notwithstanding  the  general  verdict,  it  was 
held  that  as  the  answers  only  tended  to  show  contributory  negligence, 
and  were  not  conclusive,  they  were  not  sufficient  to  override  the  general 
verdjct.     For  the  interrogatories  and  answers  thereto,  see  opinion. 

Instructions  to  Jury. — Correct  in  Term*,  but  not  Sufficiently  Specific— Rem- 
edy.— Practice. — Where  an  instruction  which  states  the  law  correctly  as 
far  as  it  goes,  but  is  thought  by  either  of  the  parties  litigant  not  to  be 
sufficiently  specific,  the  proper  remedy  is  to  ask  for  further  instructions. 

From  the  Marion  Superior  Court. 

J.  71  Dye,  A.  Baker,  A.  Hendricks  and  E.  Daniels,  for 
appellant. 

-F.  Winter  and  J.  B.  Mam,  for  appellees. 

Coffey,  C.  J. — This  was  an  action  in  the  court  below  to 
recover  damages  for  the  burning  of  an  ice-house  alleged  to 
have  been  ignited  by  sparks  from  one  of  the  locomotive 
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engines  of  the  appellant.  The  court  overruled  a  demurrer 
interposed  to  the  complaint  by  the  appellant,  and  to  this 
ruling  it  reserved  an  exception. 

There  was  a  trial  by  a  jury,  resulting  in  a  verdict  for  the 
appellees,  upon  which  the  court,  over  a  motion  for  a  new 
trial,  rendered  judgment.  With  the  general  verdict,  the 
jury  returned  answers  to  special  interrogatories.  The  ap- 
pellant moved  the  court  to  require  the  jury  to  answer  more 
fully  certain  of  the  interrogatories,  which  motion  was  over- 
ruled and  exceptions  were  reserved.  The  appellant  also 
moved  the  court  for  a  judgment  in  its  favor,  on  the  an- 
swers to  the  special  interrogatories,  notwithstanding  the 
general  verdict,  which  motion  was  also  overruled  and  an 
exception  taken. 

The  negligence  charged  in  the  complaint  is  the  use  of  a 
defective  locomotive  engine,  and  the  use  of  such  engine  in 
a  negligent  manner. 

It  is  alleged  that  the  engine — being  defective  and  out  of 
repair,  and  not  provided  with  suitable  spark  arresters — was, 
also,  carelessly  and  negligently  managed  by  being  required 
to  draw  an  unusually  heavy  train ;  and,  while  opposite  the 
ice-house  of  the  appellees,  in  order  to  increase  the  speed  of 
the  train,  the  appellant  carelessly  and  negligently  applied 
great  and  unusual  power  to  the  locomotive  engine,  by  all 
of  which  carelessness  and  negligence  large  quantities  of 
sparks  and  live  coals  of  fire  were  emitted  from  said  engine, 
and,  by  the  force  with  which  they  were  thrown  out  by  said 
locomotive  engine  and  the  wind,  they  were  thrown  and  car- 
ried upon  and  against  the  ice-house  of  the  appellees,  in 
large  quantities,  while  yet  alive,  hot  and  burning. 

It  is  contended  by  the  appellant  that  it  appears,  from 
these  allegations,  that  the  injury  was  the  result  of  the  wind, 
and  that,  therefore,  there  was  a  break  in  the  line  of  causa- 
tion, and  for  this  reason  it  is  not  liable.  It  is  conceded, 
however,  that  if  the  wind  which  carried  the  sparks  and 
coals  of  fire  from  the  locomotive  engine  to  the  ice-house 
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of  the  appellees  was  an  ordinary  wind,  there  was,  under 
the  decisions  in  this  State,  no  intervening  agency ;  but  it 
is  contended  that,  under  the  rule  which  requires  us  to  con- 
strue a  pleading  most  strongly  against  the  pleader,  we  are 
to  assume  that  the  wind,  on  this  occasion,  was  extraor- 
dinary. 

The  rule  that  pleadings  are  to  be  construed  most  strongly 
against  the  pleader,  is  applicable  to  conflicting  or  ambig- 
uous allegations  or  averments.  If  a  pleading  is  susceptible 
of  two  or  more  constructions,  the  construction  least  favor- 
able to  the  pleader  should  be  adopted  by  the  court,  for  it 
is  to  be  presumed  that  he  will  not  make  a  statement  favor- 
able to  his  adversary,  unless  the  facts  are  such  as  to  war- 
rant it.  The  rule  of  construing  pleadings  is  so  far  mod- 
ified, however,  by  our  code  as  to  require  the  court  to  give 
the  pleading  in  a  cause  such  liberal  construction  as  may  be 
necessary  to  the  administration  of  substantial  justice. 
Wilson  v.  Clark,  11  Ind.  385 ;  Dickensheets  v.  Kaufman,  28 
Ind.  251. 

But  the  rule  for  construing  pleadings  most  strongly 
against  the  pleader  does  not  extend  so  far  as  to  require  or 
authorize  the  court  to  insert  words  not  in  use  in  the  plead- 
ing. It  confines  the  court  to  the  construction  of  such 
words  and  phrases  as  are  used  in  the  particular  pleading 
under  consideration. 

In  this  case,  the  wind  blowing  at  the  time  of  the  injury 
set  up  in  the  complaint  is  not  characterized.  "We  can  not 
so  construe  the  complaint  as  to  characterize  it  as  extraor- 
dinary, without  the  insertion  of  a  word  into  the  complaint 
not  used  by  the  pleader.  This  we  can  not  do.  In  our 
opinion  the  complaint  is  not  subject  to  the  objection  urged 
against  it. 

Of  the  interrogatories  and  the  answers  thereto  returned 
by  the  jury,  the  appellant  moved  the  court  to  require  the 
jury  to  make  its  answers  to  interrogatories  numbered  19, 
20, 21, 23  and  25  more  definite,  certain,  and  complete. 
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These  interrogatories,  and  the  answers  thereto,  are  as 
follows : 

"  Nineteen.  Was  not  the  spark-arresting  device  in  en- 
gine No.  39,  of  the  defendant,  examined  and  inspected  by 
defendant's  employes,  about  the  middle  of  July,  1887,  and 
was  it  not  then  found  to  be  in  its  proper  position,  and  per- 
fect in  every  respect  ? 

"Answer.     Only  partially. 

"Twenty.  Was  not  the  spark-arresting  device  in  defend- 
ant's locomotive  engine  No.  39  inspected  and  examined 
by  defendant's  employes  in  a  week  or  ten  days  after  the 
fire  and  found  to  be  in  its  proper  position  and  perfect 
in  every  respect  ? 

"Answer.  Examined,  but  date  not  given.  Evidence 
does  not  warrant  the  jury  in  saying  it  was  in  perfect 
order. 

"  Twenty-one.  Was  not  the  spark-arresting  device  in 
defendant's  locomotive  engine  No.  39  in  its  proper  posi- 
tion and  perfect  in  every  respect  at  the  time  that  the  loco- 
motive engine  passed  the  ice-houses  in  question  just  before 
the  fire  ?  If  not,  describe  in  detail  in  what  respect  it  was 
out  of  position  or  out  of  repair. 

"Answer.  The  evidence  does  not  warrant  the  jury  in 
saying  that  it  was  in  proper  position  or  in  perfect  repair. 

"  Twenty-three.  Did  not  said  employe,  mentioned  in  the 
last  question,  a  few  minutes  afterwards  discover  that  the 
partition  between  the  two  rooms  of  the  ice-house — near  the 
top  of  said  partition  and  about  six  (6)  feet  from  the  north 
end  of  said  room  and  at  a  place  where  one  or  more  boards 
about  twenty  (20)  feet  long  were  off— was  on  fire  ? 

"  Answer.  Yes,  as  to  the  fire  ;  as  to  the  opening,  six 
inches  or  more  in  width  and  twenty  feet  long. 

"  Twenty-jive.  Did  not  the  fire  mentioned  in  the  com- 
plaint, which  consumed  the  property  aforesaid,  originate 
in  the  partition  wall  dividing  the  east  and  west  rooms  of 
6aid  ice-house,  near  the  top  of  said  partition  wall,  and  about 
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six  feet  from  the  north  end  thereof,  and  at  a  point  where 
the  wall  was  open  on  its  east  side  by  reason  of  one  or 
more  boards  of  said  east  side  being  off'?  and  did  not  said 
fire  originate  from  sparks  from  the  defendant's  locomotive 
engine  No.  39,  which  alighted  within  said  partition  wall 
y       through  the  said  opening  therein  ? 

,"  Answer.    Yes,  in  or  about  said  opening." 

It  will  be  observed  that  the  first  three  interrogatories  and 
answers  above  set  out  relate  to  the  alleged  negligence  of 
the  appellant,  while  the  remaining  two  relate  to  the  ques- 
tion of  contributory  negligence  on  the  part  of  the  appellees. 

The  first  three  could  not  have  controlled  the  general 
verdict  in  any  event,  for  they  leave  out  of  consideration 
the  charges  in  the  complaint,  that  the  employes  of  the  ap- 
pellant were  guilty  of  negligence  in  the  use  of  the  locomo- 
tive engine  from  which  the  fire  originated.  The  rule  is 
that  every  reasonable  presumption  will  be  indulged  in 
favor  of  the  general  verdict,  and  if,  by  any  reasonable  hy- 
pothesis, the  answers  can  be  reconciled  with  the  general 
verdict,  the  latter  must  stand.  They  override  the  general 
verdict  only  when  both  can  not  stand  together,  the  an- 
tagonism being  such,  upon  the  face  of  the  record,  as  is 
beyond  the  possibility  of  being  removed  by  any  evidence 
legitimately  admissible  under  the  issues  in  the  cause.  In- 
dianapolis, etc.,  B.  B.  Co.  v.  Lctois,  119  Ind.  218 ;  Baldwin 
v.  Shuter,  82  Ind.  560 ;  Lockwood  v.  Bosey  125  Ind.  588. 

Assuming,  for  the  sake  of  the  argument,  that  the  spark- 
arrester  was  perfect,  the  charge  that  the  fire  occurred 
by  reason  of  the  negligent  use  of  the  locomotive  engine  is 
yet  unanswered,  under  which  proof  was  admissible  sus- 
taining the  general  verdict.  The  answer  to  interrogatory 
number  19  was  intended,  we  think,  to  apply  to  so  much 
of  the  question  as  relates  to  inspection,  and  is  in  accord- 
ance with  the  evidence.  The  answer  to  interrogatory  num- 
ber 20  is  full  and  complete,  and  accords  with  the  evidence 
when  such  evidence  is  considered  as  a  whole.     If  there  is 
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any  defect  in  the  answer  to  interrogatory  numbered  19,  we 
think  such  defect  is  cured  by  the  answer  to  interrogatories 
numbered  20  and  21. 

The  vital  question  in  the  case  is,  what  was  the  condition 
of  the  spark-arrester  at  the  time  the  fire  occurred  ?  Its  con- 
dition prior  or  subsequent  to  that  time  might  tend  to 
prove  its  condition  at  that  time,  but  was  not  necessarily 
conclusive. 

We  do  not  think  the  court  erred  in  not  requiring  the 
jury  to  give  a  detailed  statement  of  the  condition  of  the 
spark-arrester  on  locomotive  engine  No.  39  at  the  time  the 
fire  occurred. 

There  was  much  evidence  introduced  on  the  trial  of  the 
cause  tending  to  prove  that,  on  the  occasion  in  question, 
this  engine  threw  an  unusual  quantity  of  sparks  and  coals 
of  fire,  and  that  such  coals  of  fire  were  of  an  unusual  size. 
From  this  evidence  the  jury  could  rightfully  infer  that  the 
fire  occurred  by  reason  of  the  negligence  of  the  appellant. 
Chicago,  etc.,  R.  R.  Co.  v.  Ostrander,  116  Ind.  259. 

But  while  this  is  true,  there  was  no  evidence  in  the  case 
which  would  have  enabled  the  jury  to  give  a  particular 
description  of  the  defects  in  the  spark-arrester. 

The  answers  to  interrogatories  numbered  23  and  25  seem 
to  us  to  be  sufficiently  specific ;  but,  while  this  is  true,  they 
can  not,  we  think,  control  the  general  verdict.  The  facts 
thereby  developed  may  tend  to  show  contributory  negli- 
gence on  the  part  of  the  appellees,  but  they  are  not  conclu- 
sive upon  that  subject.  Of  course,  in  finding  a  general 
verdict  for  the  appellees,  the  jury  necessarily  found  that 
they  had  not  been  guilty  of  any  negligence  which  had  con- 
tributed to  the  injury  set  up  in  the  complaint.  The  facts 
elicited  by  these  interrogatories  are  not  sufficient,  in  our 
judgment,  to  overcome  this  finding.  The  appellees,  in  the 
construction  and  management  of  their  ice-house,  had  the 
right  to  assume  that  the  appellant  would  manage  its  loco- 
motive engines  carefully,  and  would  take  such  precautions 
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as  were  necessary  to  prevent  its  exposure  to  unnecessary 
and  unusual  danger.  It  was  the  usual  dangers  against 
which  the  appellees  were  bound  to  provide,  and  not  against 
the  unusual.  Chicago,  etc.,  R.  W.  Co.  v.  Burger,  124  Ind. 
275 ;  Pittsburgh,  et?.,  R.  W.  Co.  v.  Jones,  86  Ind.  496 ;  Kellogg 
v.  Chicago,  etc.,  R.  W.  Co.,  26  Wis.  223. 

In  our  opinion  the  court  did  not  err  in  overruling  the 
motion  of  the  appellant  for  judgment  in  its  favor,  on  the 
answers  to  interrogatories,  notwithstanding  the  general 
verdict.  There  is  no  such  conflict  between  them  as  that 
they  can  not  both  stand. 

The  instruction  of  the  court,  to  which  the  appellant  objects 
under  its  motion  for  a  new  trial,  simply  announces  the  well- 
known  rule  that  the  care  to  avoid  an  injury  must  be  in  pro- 
portion to  the  danger.  The  instruction,  we  think,  was 
applicable  to  the  evidence  in  the  cause.  The  objection, 
that  it  was  not  sufficiently  specific,  is  not  tenable.  If  it 
stated  the  law  correctly  as  far  as  it  went,  and  the  appel- 
lant was  of  the  opinion  that  it  was  not  sufficiently  specific, 
the  remedy  was  to  ask  further  instructions.  Du  Souchet 
v.  Dutcher,  113  Ind.  249. 

We  have  carefully  examined  all  the  questions  presented 
by  the  record,  and  find  no  error  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Filed  January  24,  1893. 
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Same.  —  Impeachment.  —  Deposition  in  Evidence. — Impeachment  by  a  Former 
Deposition. — Foundation  for. — Death  of  Deponent, — Where  a  deposition  is 
read  in  evidence,  the  deponent  can  not  be  impeached  by  introducing  a 
former  deposition  of  said  deponent,  taken  and  used  in  another  case,  unless 
the  proper  foundation  for  such  impeachment  is  laid.  The  death  of  the 
witness  does  not  alter  the  rule. 

Instructions  to  Jury. — Promissory  Note. — Principal  and  Surety. — Plea  of 
Want  of  Consideration. — Instruction  as  to  Consideration. — In  an  action  on 
a  promissory  note  against  a  principal  and  his  sureties,  when  the  defense 
of  "  want  of  consideration"  is  set  up,  an  instruction  which  is  to  the  effect 
that  a  valid  consideration  as  between  the  principal  debtor  on  the  note  and 
his  creditor  is  sufficient  to  support  the  undertaking  of  the  sureties. 

Evidence. — Decedent's  Estate. — Claimant. — Incompetency  of  as  Witness, — Be- 
versibte  Error. — Where  in  an  action  against  A.,  the  principal, on  a  prom- 
issory note,  and  B.,  a  surety,  and  the  estate  of  C,  another  surety,  the 
plaintiff  was  permitted  to  testify  generally  in  her  own  behalf  and  against 
all  the  defendants,  and  the  court  refused  to  instruct  the  jury  to  disregard 
the  plaintiff's  testimony  as  affecting  the  decedent's  estate,  such  action 
constituted  reversible  error  as  to  the  estate. 

From  the  Clay  Circuit  Court. 

G.  A.  Knight,  B.  V.  Marshall  and  S.  B.  Davis,  for  appel- 
lants. 

I.  N.  Pierce,  W.  W.  Carter,  J.  G.  McNatt,  F.  A.  McNutt, 
G.  W.  Fans  and  S.  R.  Hamill,  for  appellee. 

McBride,  J. — This  was  a  suit  by  the  appellee  on  a  note 
alleged  to  have  been  executed  to  her  by  the  appellants,  Ep- 
pert, Duey,  Keys,  and  one  William  B.  Tuell.  Pending  the 
litigation  Tuell  died,  and  the  appellants,  Tuell  and  Marshall, 
as  administrators  of  his  estate,  were  substituted  as  de- 
fendants in  his  stead.  The  defenses  were  non  est  factum  and 
want  of  consideration.     The  appellee  having  recovered  a 

verdict,  a  joint  motion  for  a  new  trial  by  all  of  the  appel- 
lants, and  a  separate  motion  by  the  administrators,  were 
both   overruled.     Both  rulings  are  assigned  as  error. 

The  first  reason  assigned  for  a  new  trial  by  the  parties 
jointly  is  that  the  verdict  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law.     As  discussed,  it  involves 
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simply  the  question  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict. 

The  appellee  testified  as  a  witness  in  her  own  behalf. 
Her  testimony  was  material,  and  probably  of  controlling 
force  in  support  of  the  verdict.  Counsel  for  the  appellant 
insist  that  she  was  so  thoroughly  impeached  by  proof  of 
irreconcilable  inconsistencies  and  downright  contradictions 
between  her  testimony  in  the  case  at  bar  and  in  another 
case  involving  substantially  the  same  subject-matter  that 
her  testimony  here  should  be  wholly  disregarded. 

Her  credibility  and  the  weight  to  be  given  her  testi- 
mony were  questions  for  the  trial  court  and  jury.  We 
would  not  be  justified  in  disturbing  the  verdict  upon  that 
ground. 

The  appellants  insist  that  the  court  erred  in  its  third  in- 
struction to  the  jury.  That  instruction  was,  in  substance, 
a  mere  statement  to  the  jury  of  the  familiar  and  elementary 
proposition  that  a  valid  consideration  as  between  the  prin- 
cipal debtor  on  the  note  and  his  creditor  was  sufficient  to 
support  the  undertaking  of  the  sureties.  The  note  was  ex- 
ecuted to  secure  a  loan  of  $600,"  which  was  to  be  used  in 
paying  off  another  note  on  which  the  same  sureties  were 
liable.  The  appellants  also  insisted  that  it  was  not  to  be 
delivered  until  one  Button  had  signed  it  as  an  additional 
surety,  and  then  only  on  the  cancellation  of  the  other  note, 
neither  of  which  conditions  were  complied  with.  The  ap- 
pellants contend  that  the  instruction  was  not  applicable  to 
the  issue,  and  was,  under  the  circumstances,  misleading. 

As  above  stated,  one  of  the  defenses  pleaded  was  want 
of  consideration.  As  applied  to  the  issue  thus  formed,  the 
instruction  in  question  was  certainly  proper.  Elsewhere 
the  phase  of  the  controversy  presented  by  the  facts  above 
stated  was  fairly  and  correctly  stated.  If  the  instructions 
were  not  as  full  as  the  appellant  desired,  he  should  have 
asked  for  additional  instructions  on  that  point.  The  ap- 
pellants have  no  reason  to  complain  of  this  instruction. 
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The  appellants,  as  one  of  the  reasons  for  a  new  trial,  al- 
leged that  the  court  erred  in  refusing  to  give  certain  in- 
structions asked  by  them.  In  their  brief  they  again  assert 
that  this  was  error,  but  they  have  not  favored  us  with  any 
argument  in,  support  of  their  assertion.  If  there  was  error 
in  this  action  of  the  court  it  is  waived.  A  mere  reiteration 
iu  the  brief  of  a  charge  of  error  found  in  a  motion  for  a 
new  trial  is,  in  no  sense,  a  compliance  with  the  rules  of 
practice  in  this  court.     Rule  26. 

The  deposition  of  a  certain  witness  who  had  died  before 
the  trial  was  offered  and  read  in  evidence.  The  appel- 
lants sought  to  impeach  him  by  giving  iu  evidence  another 
deposition  of  the  same  witness  taken  and  used  in  another 
case  between  the  appellee  and  certain  other  parties.  The 
court  excluded  the  latter  deposition.  This  was  not  errone- 
ous. No  foundation  had  been  laid  for  the  impeachment. 
The  death  of  the  witness  after  the  taking  of  the  latter 
deposition  did  not  change  the  rule  requiring,  as  prelim- 
inary to  his  impeachment  in  this  manner,  that  his  atten- 
tion be  first  called  to  the  alleged  contradictory  statement, 
and  the  time  and  place  it  was  alleged  to  have  been  made. 
This  could  have  been  done  when  the  second  deposition  was 
taken.  The  parties  having  neglected — at  that  time — to  lay 
the  proper  foundation,  can  not  now  complain  because 
death  has  made  it  impossible  to  lay  such  foundation. 

The  appellee  testified  as  a  witness  in  her  own  behalf. 
The  appellants,  Tuell  and  Marshall,  objected  on  the 
ground  that  she  was  not  a  competent  witness  against  the 
estate  represented  by  them.  The  court  overruled  the  objec- 
tion, saying  that  he  would  settle  the  question  by  an  instruc- 
tion to  the  jury.  She  was  allowed  to,  and  did,  testify 
generally  against  all  of  the  appellants. 

At  the  proper  time,  the  administrators  requested  the 
court  to  instruct  the  jury  to  disregard  her  testimony  as 
against  the  estate,  but  the  court  did  not  do  so.  This  was 
error.      She  was  not  a  competent    witness   against  the 
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estate,  and  the  court  should  have  instructed  the  jury  that 
they  should  not  consider  her  testimony  as  against  it.  The 
administrators  separately  assigned  this  as  a  reason  for  a  new  ' 
trial,  and  here  urge  it  as  error.  This  error,  however,  can 
not  avail  the  other  appellants.  We  find  no  other  error  in 
the  record. 

The  judgment  is  affirmed  as  to  all  of  the  appellants, 
except  Tuell  and  Marshall  as  administrators.  As  to  them 
it  is  reversed,  with  instructions  to  the  Clay  Circuit  Court 
to  sustain  their  separate  motion  for  a  new  trial. 

Filed  April  28,  1892. 

On  Petition  for  a  Rehearing. 

McBride,  J. — Out  of  deference  to  the  evident  sincerity 
of  appellants'  counsel  in  their  exceedingly  vigorous  petition 
and  brief  asking  for  a  rehearing,  we  have  again  carefully 
examined  the  entire  record. 

The  principal  controversy  was  on  the  issue  raised  by 
the  plea  of  non  est  factum,  the  appellants  insisting  that  the 
note  sued  on,  while  signed,  was  never  delivered,  and,  there- 
fore, never  fully  executed ;  that  the  appellee  never  saw  or 
had  possession  of  the  note ;  that  it  was  placed  in  the  hands 
of  a  third  party,  to  be  held  until  a  certain  agreement  was 
performed ;  that  the  agreement  in  question  was  never  com- 
plied with,  and  that  the  note  was  thereupon  not  delivered 
to  the  appellee,  but  was  returned  to  the  appellants. 

Delivery  is  an  essential  part  of  the  execution  of  a  prom- 
issory note.  Until  it  is  delivered  it  has  no  existence  as  a 
valid  and  binding  contract. 

It  is  not  essential,  however,  that  there  be  an  actual  man- 
ual passing  of  the  note.  Delivery  may  be  constructive, 
and  yet  as  effectual  to  pass  title  as  if  it  were  actually 
placed  in  the  hands  of  the  payee.  Daniel  on  Negotiable 
Instruments,  section  63. 

In  the  case  at  bar,  while  many  of  the  facts  connected 
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with  the  alleged  execution  of  the  note  in  controversy  were 
undisputed,  there  was  controversy  over  other  and  material 
facts  bearing  upon  that  question.  The  determination  of 
these  facts  rested  with  the  jury,  under  the  instruction  of 
the  court. 

If  this  finding  had  been  favorable  to  the  appellants,  un- 
der established  rules  of  practice,  this  court  could  not  have 
disturbed  the  finding.  The  finding,  however,  was  adverse 
to  them,  and  the  same  reasons  which  would  have  denied 
interference  in  the  one  case  binds  our  hands  here. 

We  can  find  nothing  in  the  record  to  justify  the  grant- 
ing of  a  rehearing  upon  any  of  the  grounds  urged  in  the 
petition,  and  therefore  it  is  overruled. 

Filed  November  28,  1892. 


M  m\  No.  15,624. 

Durham  v.  The  State,  ex  rel.  Anderson,  Prosecuting 

Attorney. 

Jurisdiction. — Appellate  Court — Power  to  Construe  Statutes. — Action  to  Re~ 
cover  Penalty  for  Violation  of  Tax  Law. — Recovery  Le*m  than  One  Thousand 
Dollars. — An  action  to  recover  a  penalty  for  fraudulently  converting  per- 
sonal property  into  property  not  taxable,  for  the  purpose  of  evading 
the  payment  of  taxes  thereon,  is,  on  appeal,  within  the  jurisdiction  of 
the  Appellate  Court,  when  the  amount  of  the  recovery  in  the  trial  court 
is  less  than  one  thousand  dollars,  unless  some  other  question  not  within 
its  jurisdiction  arises. 

The  appellate  Court  has  power  to  construe  statutes,  ea. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy  and  S.  C.  Kennedy,  for  appellant. 

A.  B.  A n derson,  for  appellee. 

McBride,  C.  J. — The  complaint  in  this  case  charges  the 
appellant  with  a  violation  of  the  following  provision  of 
section  6339,  R.  S.  1881  : 
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"  If  any  person  or  corporation  *  *  *  shall  tem- 
porarily convert  any  part  of  his  personal  property  into 
property  not  taxable,  for  the  fraudulent  purpose  of  pre- 
venting such  property  from  being  listed,  and  of  evading 
the  payment  of  taxes  thereon — he  or  it  shall  be  liable  to  a 
penalty  of  not  less  than  fifty  dollars  nor  more  than  five 
thousand  dollars,  to  be  recovered  in  any  proper  form  of 
action,  in  the  name  of  the  State  of  Indiana,  on  the  rela- 
tion of  the  prosecuting  attorney." 

The  action  was  brought  to  recover  the  penalty  prescribed 
by  the  statute.  The  appellee  recovered  a  judgment  for  six 
hundred  dollars,  and  is  content.  Six  hundred  dollars  is, 
therefore,  the  amount  in  controversy. 

Being  for  the  recovery  of  money  only,  and  the  amount 
in  controversy  being  less  than  one  thousand  dollars,  the 
jurisdiction  of  the  appeal  is  in  the  Appellate  Court,  unless 
the  record  presents  some  other  question  for  determination 
not  within  its  jurisdiction.  We  are  unable,  after  a  careful 
examination  of  the  record,  to  find  any  such  question  in- 
volved. 

True,  counsel  for  the  appellant,  in  their  brief,  suggest  the 
query  as  to  whether  the  statute  in  question  is  not  in  con- 
travention of  the  laws  of  the  United  States  exempting 
United  States  securities  from  taxation.  Following  this 
argument  to  its  conclusion,  however,  we  find  that  they  do 
not  question  the  validity  of  the  law,  but  deny  its  applica- 
tion to  the  facts  pleaded.  The  complaint  charges  the  tem- 
porary conversion  of  taxable  into  non -taxable  property, 
with  the  fraudulent  purpose  of  preventing  it  from  being 
listed,  and  of  evading  the  payment  of  taxes  thereon,  but 
shows  that  all  of  the  property  taxable,  as  well  as  non- 
taxable, remained  within  the  State,  and  within  the  juris- 
diction of  the  proper  taxing  officer.       « 

Counsel  for  the  appellant  concede  the  validity  of  the  law, 
and  its  application  to  a  case  where  the  taxable  property  is, 
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when  thus  temporarily  converted,  placed  beyond  the  reach 
of  the  State.     They  say : 

"  One  might  possibly  perpetrate  a  fraud  on  the  State,  by 
temporarily  exchanging  money  in  this  State,  subject  to 
taxation,  for  national  securities  out  of  the  State ;,  but,  so 
long  as  both  the  money  and  the  national  securities  remain 
in  the  State,  fraud  on  the  State  is  impossible.  *  *  *  A 
person  in  Indiana  might  take  $25,000  in  gold  to  Chicago, 
on  the  30th  of  March,  and  there  temporarily  exchange  it 
for  |25,000  in  greenbacks  or  national  bonds,  and  this  would 
result  in  a  fraud  on  the  State." 

There  is,  therefore,  in  the  argument  of  counsel,  nothing 
calling  for  a  decision  as  to  the  validity  of  the  statute,  nor 
are  we  able  to  find  anything  in  the  record  whatever  requir- 
ing or  justifying  a  determination  of  that  question. 

A  decision  of  the  case  will,  doubtless,  require  a  construc- 
tion of  the  statute.  It  will  be  necessary  to  determine  its 
meaning,  and  whether  or  not  the  facts  pleaded  fall  within 
its  purview.  Such  construction  is  clearly  within  the  power 
of  the  Appellate  Court.  In  our  opinion,  the  jurisdiction 
of  the  appeal  is  in  the  Appellate  Court,  and  the  clerk  is- 
directed  to  transfer  it  accordingly. 

Filed  September  13,  1892. 
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No.  16,007. 

MoNNETT  ET  AL.  V.  TURPIE  ET  AL. 

Pleading. — Complaint— How  Construed, — Isolated  Allegations  Disregarded. — 
Prayer  Considered. — A  pleading  will  be  construed  upon  the  theory  most 
apparent  and  most  clearly  outlined  by  the  facts  stated,  disregarding  iso- 
lated allegations  not  essential  to  the  support  of  the  main  theory,  and  the 
prayer  for  relief  may  be  looked  to  in  connection  with  the  other  averments* 


NOVEMBER  TERM,  1892.  425 


Monnett  et  al.  v.  Turpie  et  aL 


Same. — Construction  of. — Theory  of  Complaint  Dubious. —  What  Theory  Adopted. 
— Where  a  pleading  can  be  conHtrued  as  proceeding  upon  two  equally 
consistent  theories,  that  theory  will  be  adopted  which  will  more  fully 
bring  the  whole  subject-matter  of  the  action  within  the  jurisdiction  of 
the  court,  and  which  will  afford  the  most  adequate  relief. 

Sams. — Adoption  of  a  Theory. — Equitable  Belief. — Not  Triable  by  Jury. — 
Dubious  Pleading. — Where,  in  construing  a  dubious  complaint,  a  correct 
theory  is  adopted  which  makes  the  case  an  equitable  one,  the  cause  is 
triable  by  the  court,  without  the  intervention  of  a  jury,  and  where  the 
plaintiff  demands  a  jury  and  is  refused,  he  can  not  be  heard  to  complain 
because  the  adoption  of  another  theory  would  hare  entitled  him  to  a  jury. 

From  the  Carroll  Circuit  Court. 

E.  P.  Hammond,  M.  F.  Chihote,  W.  B.  Austin,  for  appel- 
lants. 

L.  Walker  and  W.  J3.  McClinticf  for  appellees. 

Miller,  J. — The  action  of  the  court,  in  refusing  to  grant 
the  appellant  a  trial  by  jury,  is  the  only  question  involved 
in  this  appeal. 

The  complaint  consisted  of  three  paragraphs.  The  first 
paragraph  shows  that  on  and  prior  to  January  5,  1881, 
Thomas  Monnett  was  the  owner  of  several  distinct  tracts 
of  land  in  Carroll  and  White  counties,  Indiana,  and  in 
Prairie  county,  in  the  State  of  Arkansas ;  that  he  was,  and, 
for  a  long  time  prior  thereto,  had  been  a  person  of  unsound 
mind,  of  which  the  defendants  had  notice ;  that,  on  that 
day,  with,  full  knowledge  that  he  was  of  unsound  mind, 
the  defendants,  James  II.  Turpie  and  William  Turpie, 
fraudulently,  and  without  consideration,  induced  him  to 
convey  to  them,  by  certain  instruments  of  writing  purport- 
ing to  be  warranty  deeds,  all  of  said  real  estate ;  that  on  the 
23d  day  of  June,  1881,  the  said  Thomas  Monnett  was,  on 
inquest  duly  had,  declared  to  be  a  person  of  unsound  mind, 
and  incapable  of  managing  his  own  estate,  and  a  guardian 
of  his  person  and  estate  was  appointed ;  that  on  the  4th  day 
of  April,  1883,  the  guardian  demanded  a  reconveyance  of  all 
of  said  lands  to  the  said  ward,  at  the  same  time  tendering 
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them,  for  execution,  a  conveyance  to  that  effect;  that  they 
refused,  and  still  refuse,  to  execute  the  same. 

Subsequently  Thomas  Monnett  died,  and,  by  supple- 
mental complaint,  his  heirs  were  substituted  as  plaintiffs. 
The  prayer  for  relief  is : 

"  Wherefore  the  plaintiff  prays  the  court  for  a  judgment 
disaffirming  the  said  deeds  to  said  defendants,  James  H. 
Turpie  and  William  Turpie,  and  cancelling  the  same,  and 
that  the  title  to  said  lands,  by  the  decree  of  the  court,  be 
revested  in  the  plaintiff,  freed  and  discharged  from  all 
claims  of  the  said  defendants,  and  each  of  them,  and  for 
such  other  relief  as  may  be  equitable  and  just." 

The  other  paragraphs  of  complaint,  in  so  far  as  they  af- 
fect the  question  involved,  do  not  differ  from  the  first. 

The  appellants,  after  the  inquest  of  lunacy  and  disaffirm- 
ance of  thef  conveyances,  had  their  election  to  pursue  either 
one  of  two  courses : 

First  To  treat  the  conveyances  as  having  been  avoided 
by  the  disaffirmance,  and,  if  out  of  possession,  sue  in  eject- 
ment, or  to  quiet  title.  Brown  v.  Freed,  43  Ind.  253 ;  Freed 
v.  Brown,  55  Ind.  310 ;  Nichol  v.  Thomas,  53  Ind.  42 ;  Long 
v.  Williams,  74  Ind.  115. 

Second.  Proceed  in  equity  to  have  the  conveyances  can- 
celled and  the  title  revested  in  the  grantor.  1  Pomeroy's 
Eq.,  section  110. 

In  which  case,  the  Chancery  Court  having  jurisdiction 
of  an  essential  part  of  the  case,  the  whole  is  drawn  into 
equity.  Towns  v.  Smith,  115  Ind.  480 ;  Quarl  v.  Abbeit,  102 
Ind.  233 ;  Lake  v.  Lake,  99  Ind.  339. 

To  determine  which  of  these  courses  the  appellants 
elected  to  pursue  is  to  determine  their  right  to  a  trial  by 
jury.  If  the  complaint  is  an  action  to  quiet  title,  as  pro- 
vided by  our  code,  section  1070,  the  action  was  triable  by  a 
jury,  and  the  court  erred  in  refusing,  upon  appellant's  mo- 
tion, to  submit  the  cause  to  a  jury  for  trial.  Puterbaugh 
v.  Puterbaugh,  30  N".  E.  Rep.  519 ;  Trittipo  v.  Morgan,  99  Ind. 
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269 ;  Johnson  v.  Taylor,  106  Ind.  89 ;  Kitts  v.  Willson,  106 
Ind.  147. 

If,  on  the  contrary,  the  action  was  for  the  cancellation  of 
the  deeds,  it  was  one  that,  prior  to  the  18th  day  of  June, 
1852,  would  have  fallen  within  the  exclusive  jurisdiction 
of  a  court  of  equity,  and  was  triable  by  the  court.  Section 
409,  R.  S.  1881. 

The  nature  of  the  action  must  be  determined  from  the 
general  character  and  scope  of  the  pleading,  disregarding 
isolated  and  detached  allegations  not  essential  to  the  sup- 
port of  its  main  theory.  First  Nafl  Bank  v.  Booty  107  Ind. 
224 ;  Cottrell  v.  JEtna  Life  Ins.  Co.,  97  Ind.  311 ;  Bingham, 
Admr.,  v.  Stage,  123  Ind.  281 ;  City  of  Ft.  Wayne  v.  Hamilton, 
132  Ind.  487. 

The  court  will  construe  the  pleading  as  proceeding  upon 
the  theory  which  is  most  apparent  and  most  clearly  out- 
lined by  the  facts  stated.     Batman  v.  Snoddy,  132  Ind.  480. 

The  complaint  will,  if  possible,  be  given  such  construc- 
tion as  to  give  full  force  and  effect  to  all  of  its  material  al- 
legations, and  such  as  will  afford  the  pleader  full  relief  for 
-all  injuries  stated  in  his  pleading. 

We  have  arrived  at  the  conclusion  that  the  complaint 
must  be  regarded  as  a  complaint  for  equitable,  rather  than 
legal,  relief.  The  complaint  is  destitute  of  some  of  the  al- 
legations found  in  an  ordinary  complaint  to  quiet  title, 
Miller  v.  City  of  Indianapolis,  123  Ind.  196,  and  contains 
much  that  is  unusual  and  unnecessary  in  such  actions. 

While  the  nature  of  the  action  must  be  determined  from 
the  substantive  facts  pleaded,  and  not  from  the  prayer  for 
relief  {Martin  v.  Martin,  118  Ind.  227),  the  statement  of  the 
relief  demanded  may  be  looked  to,  in  connection  with  the 
other  averments.    Galway  v.  State,  ex  rel.,  93  Ind.  161. 

The  primary  object  of  the  action  seems  to  have  been  the 
cancellation  of  the  conveyances.  The  vague  and  uncertain 
relief  asked  for — the  revesting  of  the  title  in  the  grantor, 
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freed  of  the  claims  of  the  defendants — is  insufficient  to 
give  character  to  the  pleading. 

There  is,  however,  another  element  in  the  case  which, 
beyond  question,  characterizes  the  action  as  one  for  equit- 
able relief;  that  is  the  fact  that  the  conveyance  of  the  real 
estate,  situate  in  the  State  of  Arkansas,  is  set  forth  and 
made  a  material  part  of  the  complaint.  This  real  estate 
being  situate  in  another  State,  wholly  beyond  the  jurisdic- 
tion of  the  courts  of  this  State  to  quiet  the  title  thereto, 
conclusively  shows  that  that  was  not  the  objdct  of  the  suit. 
We  could  not  presume  that  the  plaintiff  instituted  an  ac- 
tion upon  a  particular  theory,  when,  according  to  that 
theory,  a  material  and  substantial  portion  of  the  subject- 
matter  of  the  action  was  wholly  without  the  jurisdiction 
of  the  court,  if  another  theory,  equally  sustained  by  the 
facts  pleaded  and  relief  demanded,  would  bring  the  whole 
subject-matter  of  the  action  within  its  jurisdiction. 

If  the  action  was  in  equity,  the  court  having  jurisdic- 
tion of  the  person  was  able,  by  process  against  the  defend- 
ants in  personam,  to  enforce  its  decrees  affecting  the  land 
without,  as  well  as  within  the  State.  Coon  v.  Cook,  6  Ind. 
268 ;  Dehart  v.  Dehart,  15  Ind.  167 ;  Bethell  v.  BetheU,  92  Ind. 
318;  1  Pomeroy's  Eq.,  section  135. 

The  appellants  having  elected  to  proceed  in  equity,  they 
thereby  deprived  themselves  of  the  privilege  of  submitting 
their  cause  to  a  jury  for  trial.  We  find  no  error  in  the 
record. 

Judgment  affirmed. 


Filed  November  3,  1892. 
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Threlkeld  v.  Allen  et  al. 

Collateral  Attack. — When  Can  Avail  Nothing, — Where  the  widow  of  a 
decedent  petitioned  to  have  all  of  her  deceased  husband's  estate  set  off  to 
her  free  from  the  demands  of  creditors,  upon  the  ground  that  it  did  not 
exceed  in  value  the  sum  of  $300,  and  such  proceedings  were  taken  as  re- 
sulted in  an  order  purporting  to  vest  in  her  all  of  said  property ;  and  the 
heirs  of  said  decedent,  subsequently  thereto,  instituted  proceedings  to 
partition  such  property,  claiming  two-thirds  thereof  as  having  descended 
to  them  from  their  father,  such  partition  proceeding  being  a  collateral 
attack  on  the  proceedings  and  order  of  the  Probate  Court  setting  aside 
said  property  to  the  widow,  must  fail,  unless  the  order  of  the  Probate 
Court  is  an  absolnte  nullity. 

Heal  Estate. — Conveyance. — Description. — Sufficiency  of. — A  description  of 
real  estate  is  sufficient  to  pass  title  when  the  land  can  be  identified  by  ex- 
trinsic evidence. 

Clerical  Error. — Record  of  Probate  Court. — Error  in  ChriUian  Name, — Set- 
ting Apart  Estate  to  Widow. — Where,  in  the  proceedings  of  a  Probate 
Court  to  set  off  to  the  widow  the  whole  of  the  estate,  the  record  in  one 
place  calls  the  widow  "Tobetha,"  but  elsewhere  she  appears  by  the  name 
of  "Delilah  Parker,"  and  in  every  instance,  by  whatever  name  called, 
she  appears  as  the  widow  of  James  Parker,  such  record,  when  taken  to- 
gether, shows  that  the  writing  of  the  name  "Tobetha"  was  a  mere  cler- 
ical error,  and  that  the  person  named  in  the  record  was  the  widow  of 
the  decedent. 

From  the  Knox  Circuit  Court. 

0.  H.  Cobby  for  appellant. 

J.  C.  Adams,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  instituted  in  the  Knox  Circuit  Court,  for  the 
partition  of  the  lands  described  in  the  complaint.  The 
complaint  alleges  that*the  appellees  are  the  owners  of  the 
undivided  two-thirds  of  the  land,  by  descent  from  one 
James  Parker,  deceased,  and  that  the  appellant  is  the 
owner  of  the  remaining  one-third,  by  deed  of  conveyance 
from  Delilah  Parker,  who  was  the  widow  of  the  said  James 
Parker. 
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The  appellant  answered  by  way  of  a  general  denial.  A 
trial  of  the  issue  thus  formed,  by  the  court,  resulted  in  a 
finding  and  decree  to  the  effect  that  the  appellees  were  the 
owners  in  fee  simple  of  the  undivided  two-thirds  of  the 
land,  and  that  the  appellant  was  the  owner  in  fee  of  the  other 
undivided  one-third.  The  court  having  found  that  the 
land  was  not  susceptible  of  division  entered  an  order  for 
its  sale,  and  a  division  of  the  proceeds  according  to  the 
interest  of  the  parties,  as  found  by  the  court. 

The  court  overruled  a  motion  for  a  new  trial  interposed 
by  the  appellant,  and  he  excepted.  The  reason  assigned 
for  a  new  trial  was  that  the  finding  of  the  court  was  con- 
trary to  the  law  and  the  evidence.  The  overruling  of  this 
motion  is  assigned  as  error. 

It  appears  by  the  bill  of  exceptions  containing  the  evi- 
dence, that  it  was  agreed  upon  the  trial : 

First.  That  James  Parker  died  seized  of  the  land,  which 
is  correctly  described  in  the  complaint,  on  the  15th  day  of 
January,  1868. 

Second.  That  he  died,  leaving  as  his  only  heirs  at  law, 
th,e  plaintiffs,  who  inherited  the  interest  in  the  land  as  al- 
leged in  the  complaint,  if  they  are  adjudged  to  have  any 
interest  in  the  land  involved  in  this  action. 

Third.  That  James  Parker  left  as  his  widow  surviving 
him,  Delilah  Parker. 

Fourth.  That  the  defendant  in  this  cause  is  the  owner, 
in  fee  simple,  of  the  undivided  one-third  of  said  land,  by 
virtue  of  a  deed  heretofore  made  to  him  by  said  Delilah 
Parker. 

The  appellant  then  introduced  in  evidence  the  petition 
of  Delilah  Parker,  as  the  widow  of  James  Parker,  for  an 
order  of  the  Probate  Court,  to  have  the  property  of  her 
late  husband  set  off  to  her  free  from  the  demands  of  cred- 
itors, upon  the  ground  that  it  did  not  exceed  in  value  the 
sum  of  three  hundred  dollars.  Such  proceedings  were  had 
upon  this  petition  as  that  an  order  was  made  purporting  to 
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vest  in  her  the  title  to  all  the  property  owned  by  James 
Parker  at  the  time  of  his  death,  including  the  land  now 
in  dispute. 

The  deed  executed  by  Delilah  Parker  to  the  appellant 
was  not  read  in  evidence,  nor  does  it  appear  that  she  is  not 
still  living. 

Two  objections  are  urged  by  the  appellees  to  the  validity 
of  the  proceedings  of  Delilah  Parker,  to  have  the  property 
set  off  to  her. 

First.  It  is  contended  that  it  does  not  sufficiently  ap- 
pear in  the  petition  and  proceedings  that  the  person  therein 
named  was  the  widow  of  James  Parker,  deceased. 

Second.  That  the  description  of  the  land  therein  is  too 
vague  and  uncertain  to  furnish  the  foundation  of  a  title. 

In  some  parts  of  the  record  in  the  proceedings  to  set 
off  the  property  to  the  widow  of  James  Parker,  she  is 
called  "  Tobetha,"  but  elsewhere  she  appears  by  the  name 
of  "  Delilah  Parker."  In  all  instances,  however,  where 
her  name  appears,  whether  she  is  called  "  Delilah  "  or  "  To- 
betha," she  appears  as  the  widow  of  James  Parker,  de- 
ceased. We  think,  taking  the  whole  record  together,  that 
there  can  be  no  reasonable  doubt  that  the  writing  of  the 
name  "  Tobetha  "  is  a  mere  clerical  error,  and  that  it  suffi- 
ciently appears  that  the  person  named  in  the  proceeding 
was  Delilah  Parker,  the  widow  of  James  Parker,  deceased. 

In  the  inventory  prepared  by  the  appraisers  appointed 
under  the  petition  of  Delilah  Parker,  to  appraise  the  prop- 
erty of  which  James  Parker  died  the  owner,  the  land  in 
controversy  is  described  as  follows :  "  Twenty-five  acres 
of  land  in  Donation  203."  It  was  appraised  by  them  at 
the  sum  of  two  hundred  and  ninety-eight  dollars.  This  is 
the  only  item  of  property  found  in  the  inventory. 

It  was  proven  on  the  trial  of  the  cause  that  James  Par- 
ker resided  on  the  land  in  controversy ;  that  it  is  situate  in 
Donation  203,  in  Knox  County ;  that  he  claimed  to  own  it, 
and  that  he  did  not  own,  or  claim  to  own,  any  other  land 
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in  that  donation.  He  was  residing  on  the  land  at  the  time 
of  his  death. 

It  must  be  borne  in  mind  that  the  attack  made  by  the 
appellees  upon  the  proceedings  and  order  of  the  court  set- 
ting apart  this  property  to  Delilah  Parker,  is  a  collateral 
attack,  and  for  that  reason  must  fail,  unless  the  order  of 
the  court  is  an  absolute  nullity.  Spencer  v.  McGonagle, 
107  Ind.  410. 

In  that  case  it  was  said  by  this  Court :  "  Where  there 
is  an  assumption  of  jurisdiction  in  a  matter  where  there  is 
general  jurisdiction  of  the  subject,  the  presumption  is  in 
favor  of  the  authority  of  the  court." 

That  the  Probate  Court  of  Knox  County  had  jurisdic- 
tion of  the  general  subject  of  decreeing  to  widows  the 
property  of  their  late  husbands,  when  such  property  did  not 
exceed  in  value  three  hundred  dollars,  there  is  no  doubt; 
and  that  it  assumed  jurisdiction  in  this  particular  case  is 
equally  certain.  It  is  true  that  the  description  of  the  land 
in  the  inventory  is  vague  and  uncertain,  but  it  was  not  so 
uncertain  as  to  render  it  impossible  to  identify  the  land  by 
the  aid  of  extrinsic  evidence.  The  land  was  fully  identi- 
fied by  the  evidence  in  this  case.  In  our  opinion  the  order 
of  the  court  setting  off  this  land  to  Delilah  Parker  is  not 
void. 

As  the  record  comes  to  us,  the  title  to  one-third  of  the 
land  in  dispute  appears  to  be  in  the  appellant,  while  the 
remaining  two-thirds  appears  to  be  in  Delilah  Parker.  The 
appellees  do  not  appear  to  have  any  title.  Delilah  Parker 
is  not  a  party  to  the  suit,  so  that  a  purchaser  at  a  sale  under 
the  order  of  the  court  as  it  now  stands  would  acquire  title 
to  the  one-third  owned  by  the  appellant,  and  no  more.  As 
the  appellees  have  no  interest  in  the  land  they  are  not  en- 
titled to  a  decree  for  its  sale. 

J  udgment  reversed,  with  directions  to  grant  a  new  trial. 

Filed  November  18,  1892. 
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No.  16,550. 

The  T»"i>ianapolis,  Decatur  &  Western  Railway  Company 

et  al.  v.  Sands  et  al.,  Trustees. 

Jcdombnt. — Decree. — Form  of  Agreed  to. — Binding  Effect  of. —  Waiver  of  De- 
fects -in,  JEvidence. —  Waiver  of  Defects  in  Complaint. — Judgment  Extra-judicial. 
■ — JFVcrtecfc. — Mistake. — Where  all  the  parties  to  a  cause  of  action  are  in 
court,   and  enter  into  an  agreement  as  to  the  form  in  which  a  decree  shall 
be   entered,  and  the  decree  is  entered  in  pursuance  of  such  agreement, 
the  ciecree  is  valid,  and  binds  the  parties  to  the  judgment.     It  matters 
not  whether  the  evidence  in  the  record  supports  the  finding,  for  the  par- 
ties  Have  supplied  and  waived  all  defects  in  the  evidence  by  their  agree- 
ment,   that  judgment  shall  be  entered  in  a  certain  form;  and  where  a 
jadgment  has  been  thus  entered,  and  it  is  not  in  strict  compliance  with 
the  ooEEkplaint,  all  right  to  question  the  validity  of  the  complaint  has 
been   waived,  and  the  judgment,  in  so  far  as  it  does  not  exceed  the  juris- 
diction   of  the  court,  will  be  valid,  and  can  not  be  changed  or  modified, 
©*eej>t  on  proof  of  fraud,  by  which  a  party  was  induced  to  enter  into 
sucH  a££t-<eement,  or  mistake  in  the  form  of  such  decree. 

OABCE. ^^greement  as  to  Form. — Endorsement  of  the  Abbreviation  "0.  K."  with 

Si&n&t^jtsar**. — Effect  of. — Where  the  parties  to  an  action  agreed  as  to  the 

form    ixx   which  a  decree  should  be  entered,  and  a  form  was  drafted  and 

sabmitt^d  to  counsel,  who,  acting  for  their  clients,  endorsed  thereon  the 

letters    '  *  O.  K.,"  and  signed  their  names,  such  endorsement  was  an  assent 

to  the   decree  as  drafted,  and  was  binding  on  the  attorneys*  clients. 


the  Marion  Superior  Court. 

'awford,  N.  C.  Butler,  F.  Winter,  J.  B.  Flam,  and 
"V^*  -^-    Crawford,  for  appellants. 

A-  'X*.  Mason,  J.  E.  JRisley,  J.  M.  Bowers,  and  R.  B.  F. 
^efrvce,  for  appellees. 

Ovds,  J. — This  suit  was  brought  by  Sands  and  Peirce, 
4fxxstee8,  in  the  Marion  Superior  Court,  to  enforce  the  se- 
curity of  a  first  mortgage,  executed  in  1875,  by  the  Indi- 
anapolis, Decatur  &  Springfield  Railway  Company — a  con- 
solidated corporation,  existing  under  the  laws  of  Indiana 
and  Illinois — to  Emott  and  Crane,  trustees.     Emott  died 
and  Sands  was  duly  appointed  his  successor  as  trustee,  and 
Vol.  133—28. 
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Crane  died,  and  Peirce  was  duly  appointed  his  successor  as 
trustee.  This  mortgage  was  made  to  secure  bonds  to  the 
amount  of  $1,800,000. 

'  Besides  the  original  grantor  in  the  trust  deed,  the  Indi- 
anapolis, Decatur  &  Western  Railway  Company  was  made 
defendant  as  the  holder  of  the  legal  title  to  the  mortgaged 
property.  The  Farmers'  Loan  and  Trust  Company,  and 
Noble  C.  Butler,  trustees  in  certain  junior  mortgages,  were 
also  made  defendants,  as  well  as  some  other  parties.  A. 
final  decree  was  rendered  in  favor  of  the  appellees ;  the 
nature  of  the  decree,  we  need  not  here  mention.  The  In- 
dianapolis, Decatur  &  Western  Railway  Company  took  a, 
separate  appeal  to  the  general  term  of  the  Marion  Superior 
Court,  as  did  the  Farmers'  Loan  and  Trust  Company  and 
Noble  C.  Butler,  trustees.  The  Superior  Court  in  general 
term  affirmed  the  judgment  of  the  court  in  special  term, 
and  separate  appeals  were  prayed  by  the  Indianapolis,  De- 
catur &  Western  Railway  Company,  and  the  Farmers'  Loan 
and  Trust  Company  and  Butler,  trustees,  and  each  assign 
errors  separately,  alleging  that  there  is  error  in  the  ruling 
of  the  court  at  general  term  in  affirming  the  judgment 
of  the  court  at  special  term. 

In  the  consideration  of  the  case  on  this  appeal,  we  are 
met  at  the  threshold  with  the  proposition  that  the  decree 
in  the  case  was  entered  by.  agreement  and  consent,  at 
least  in  so  far  as  appellant,  the  Indianapolis,  Decatur  & 
Western  Railway  Company,  is  concerned,  and  so  far  as  the 
other  appellants  are  concerned,  they  consented  to  the  form, 
if  not  to  the  substance,  of  the  decree ;  and  it  is  urged  on 
the  part  of  the  appellees  that,  such  being  the  fact,  the  judg- 
ment must  be  affirmed  without  considering  the  merits  of 
the  case,  while  the  counsel  for  appellants  contend  that  the 
judgment  is  not  a  judgment  by  consent  or  agreement  of 
the  parties,  and  that  even  conceding  the  judgment  to 
have  been  rendered  by  agreement  and  consent,  the  consent 
could  not  augment  the  jurisdiction  of  the  court,  or  author- 
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ize  it  to  exceed  its  jurisdiction,  and  that  the  judgment 
rendered  exceeds  the  jurisdiction  of  the  court.  As  to  the 
first  proposition,  we  have  no  doubt.  That  the  record 
showed  a  judgment  by  the  consent  and  agreement  of  cer- 
tain of  the  parties,  including  the  Indianapolis,  Decatur  & 
Western  Railway  Company,  there  can  be  no  question. 
There  appears  in  the  record,  next  preceding  the  judgment, 
a  written  agreement,  signed  by  the  appellees  by  their  attor- 
neys, and  by  the  attorneys  representing  the  Indianapolis, 
Decatur  &  Springfield  Railway  Company  and  the  Indianap- 
olis, Decatur  &  "Western  Railway  Company,  for  said  de- 
fendants, and  bythe  First  National  Bank  of  Indianapolis, 
by  its  attorneys;  in  which  agreement  it  is  expressly  stipu- 
lated and  agreed  as  follows : 

"  It  is  hereby  stipulated  and  agreed  between  the  under- 
signed parties  hereto,  by  their  respective  attorneys,  that 
judgment  shall  be  rendered  herein  in  favor  of  the  above- 
named  plaintiffs,  upon  the  23d  day  of  June,  1891 ;  and  it  is 
further  stipulated  and  agreed  by  and  between  the  said  par- 
ties, as  above,  that  the  form  of  the  decree  to  be  entered  in 
pursuance  of  the  first  clause  of  this  stipulation  shall  be 
and  is  as  annexed  hereto ;  and  it  is  further  stipulated  and 
agreed  that  such  change,  if  any,  as  this  court  shall  see  fit 
to  make  in  the  form  of  the  annexed  decree,  on  the  appli- 
cation of  R.  L.  Ashhurst,  trustee,  or  any  other  parties  not 
signing  this  stipulation,  shall  be  made  without  prejudice  to 
this  stipulation,  which  shall  stand  as  to  the  decree  thus  al- 
tered against  all  parties  signing  this  stipulation." 

This  agreement  is  dated  and  signed  February  26,  1891. 
As  it  appears,  the  agreement  was  signed  on  the  26th  day  of 
February,  and  it  was  stipulated  therein  that  the  judgment 
should  be  rendered  on  the  23d  day  of  June,  1891. 

The  record  shows  that  on  the  23d  day  of  June,  1891, 
the  day  named  in  the  agreement  for  the  rendition  of  the 
judgment,  the  agreement  and  the  decree  were  entered  of 
record ;  and  it  nowhere  appears  that  the  decree,  as  entered, 
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was  other  than  tire  one  agreed  to,  or  that  it  was  in  any 
way  modified  by  the  court.  It  is  true  that  after  the  record 
shows  the  entering  of  the  decree,  it  then  shows  the  filing 
of  the  motion,  by  the  appellants,  to  modify.  That  an  ap- 
peal may  be  taken  under  the  statute  in  such  a  case,  we  do 
not  question.  But  the  record,  as  we  interpret  it,  clearly 
showing  that  the  judgment  from  which  the  appeal  is  taken, 
was  .rendered  by  the  consent  and  agreement  of  the  parties, 
the  question  is  presented  as  to  whether  or  not  this  court 
will  affirm  the  judgment  without  considering  the  merits  of 
the  cause,  or  will  proceed  to  determine  the  questions  pre- 
sented, the  same  as  if  there  had  been  a  good-faith  contro- 
versy between  the  parties  in  the  court  below,  and  the 
judgment  had  been  rendered  by  the  court  without  any 
consent  or  agreement  of  the  parties. 

We  think  the  cause,  as  to  the  parties  entering  into  the 
agreement  and  consenting  to  the  judgment,  should  not 
be  considered  on  its  merits,  but  should  be  affirmed,  and 
this  conclusion,  we  think  well  supported  by  many  well- 
settled  rules  in  addition  to,  and  independent  of,  the  de- 
cisions holding  that  a  case  will  not  be  considered  on  its 
merits  when  a  consent  decree  is  entered.  It  is  a  rule  too 
well  settled  to  require  the  citation  of  authority,  that,  if  a 
party  induces  a  court  to  make  a  ruling  on  the  trial  of  a 
cause  admitting  incompetent  evidence,  he  can  not  be 
heard  to  complain  if  the  court  adheres  to  the  same  ruling, 
and  admits  incompetent  evidence  in  behalf  of  his  ad- 
versary ;  that  the  erroneous  ruling  being  made  at  his  in- 
stance, he  will  be  bound  by  the  application  of  the  same 
rule  throughout  the  case,  and  this  court  will  not  reverse 
the  judgment,  though  the  ruling  be  erroneous.  The  inves- 
tigation goes  only  far  enough  to  ascertain  that  the  ruling 
was  made  at  the  instance  of  the  complaining  party. 

It  is  alike  a  well-settled  rule  that  if  one  consents,  or  even 
does  not  object,  when  he  has  an  opportunity  to  do  so,  to  the 
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introduction  of  improper  evidence,  he  can  not  afterwards 
predicate  error  on  a  motion  to  strike  it  out. 

These  rulings  are  grounded  in  principle.  They  are  con- 
sistent with  our  practice  requiring  exceptions  to  be  taken  to 
a  ruling  at  the  time.  A  party  can  not,  by  request  or  by  his 
consent,  induce  the  court  to  make  a  ruling  or  enter  a  judg- 
ment which  is  erroneous,  and  then  immediately  challenge 
it  as  erroneous,  and  procure  a  reversal  on  account  ot  a  rul- 
ing or  an  act  done  by  the  court  at  his  instance  or  with  his 
consent.  It  is  but  fair  to  the  court,  and  but  just  to  the 
adverse  party,  to  require  a  party  contesting  a  case  to  object 
to  a  ruling  made  against  him  at  the  time,  or  withhold  his 
consent  to  the  rendition  of  a  judgment,  if  he  desires  to 
question  its  validity,  and  is  unjust  and  unfair  to  hold  that 
a  party  may  induce  and  consent  to  a  ruling  or  a  judgment, 
and  then  secure  a  reversal  on  account  of  that  being  done 
which  he  requested,  or  joined  in  requesting,  should  be  done. 

The  presumption  is  that  the  court  would  have  rendered 
a  legal  and  valid  judgment  within  the  issues  in  the  case; 
but  here  is  a  case  presented  where  it  is  shown  that  the 
court  yielded  to  the  request  of  the  parties  and  rendered  such 
a  judgment  in  manner  and  form  as  the  parties  agreed  to, 
and  now  one  of  them  is  asking  to  be  relieved  from  an 
error  which  it  made  in  its  agreement  and  induced  the  court 
to  acquiesce  in. 

It  is  a  well-settled  rule  that  a  judgment  entered  by  agree- 
ment by  a  court  of  general  jurisdiction,  having  power  in  a 
proper  case  to  render  such  a  judgment,  and  having  the 
parties  before  it, will  bind  those  by  whose  agreement  it  is 
entered  notwithstanding  the  pleadings  would  not,  in  a  con- 
tested case,  authorize  such  a  j  udgment.  Fletcher  v.  Holmes, 
25  Ind.  458. 

When  a  judgment  is  rendered  by  agreement,  it  is  imma- 
terial to  determine  on  appeal  the  question  as  to  whether  or 
not  the  complaint  is  sufficient,  for  if  the  judgment  be  one 
wbicb  the  court  had  the  right  to  render,  and  the  parties  are 
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in  court,  the  judgment  would  be  valid,  and  if  by  the  con- 
sent of  the  defendant,  or  induced  by  the  parties,  the  court 
exceeds  its  jurisdiction,  the  judgment  may  be  void  in  so 
far  as  it  exceeds  jurisdiction,  but  we  see  no  reason  why  a 
defendant  should  question  on  appeal  such  ruling  any  more 
than  any  other  erroneous  ruling  he  induces  the  court  to 
make.  He  has  agreed  to  the  judgment,  he  is  bound  by 
it,  and  it  should  stand  with  whatever  validity  it  may  possess. 

In  Pacific  B.  R.  Co.  v.  Ketchum,  101  U.  S.  289  (295),  the 
court  holds  that  an  appeal  will  lie  as  a  matter  of  right  un- 
der the  statute,  and  thus  says : 

"  If,  when  the  case  gets  here,  it  appears  that  the  decree 
appealed  from  was  assented  to  by  the  appellant,  we  can  not 
consider  any  errors  that  may  be  assigned  which  were  in 
law  waived  by  the  consent,  but  we  must  still  receive  and 
decide  the  case." 

In  Moblock  v.  Mueller,  123  111.  554-565,  the  court  says : 
"  Decrees  of  courts  of  clemency,  in  respect  of  matters 
within  their  jurisdiction,  are  as  binding  and  conclusive 
upon  the  parties  and  their  privies  as  are  judgments  at  law, 
and  a  decree  by  consent  in  an  amicable  suit  has  been  held 
to  have  an  additional  claim  to  be  considered  final.  *  *  * 
Decrees  so  entered  by  consent  can  not  be  reversed,  set  aside 
or  impeached,  by  a  bill  of  review,  or  a  bill  in  the  nature  of  a 
bill  of  review,  except  for  fraud,  unless  it  be  shown  that 
the  consent  was  not  in  fact  given,  or  something  was  in- 
serted, as  by  consent,  that  was  not  consented  to."  It  is  fur- 
ther said:  "  It  is  the  general  doctrine  that  such  decree  is 
not  reversible  upon  appeal  or  writ  of  error,  or  bill  of  re- 
view for  error." 

The  court  in  this  case  undoubtedly  had  jurisdiction  of 
the  parties  and  the  subject-matter,  at  least  in  so  far  as  it 
related  to  the  portion  of  the  railroad  property  situate  in  In- 
diana, and  might  have  rendered  some  valid  judgment,  and, 
if  it  be  conceded  that  it  is  a  fact  that  the  judgment  ren- 
dered is  broader,  and  to  some  extent  without  the  limits  of 
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the  allegations  of  the  complaint,  or  in  other  words,  a  judg- 
ment in  some  respects  not  within,  or  authorized  by,  the 
strict  averments  of  the  complaint,  it  can  make  no  difference, 
as  the  defendants  might — as  they  did  by  their  agreement — 
waive  the  rendition  of  a  judgment  in  strict  compliance 
with  the  averments  of  the  con\plaint ;  and  by  doing  $o  they 
have  waived  any  right  to  question  the  validity  of  the  com- 
plaint. The  judgment  having  been  entered  upon  and  in 
pursuance  of  an  agreement  of  the  parties,  the  particular 
averments  of  the  complaint  are  not  material,  as  well  as  the 
form  of  the  decree  and  the  evidence  necessary  to  support 
it.  By  the  agreement  "that  judgment  shall  be  rendered 
herein  ifi  favor  of  the  above  named  plaintiffs,"  the  de- 
fendants .signtog  the  agreement,  or  consenting  to  the  judg- 
ment, confess  their  liability,  and  the  plaintiffs'  right  to  a 
judgment^&nd-further  in  this  case,  by  the  same  agreement, 
they  stipulate  what  the  terms  shall  be,  and  in  what  lan- 
guage the  judgment  or  decree  shall  be  entered,  requesting 
the  cdurfto  have  the  decree  entered  in  the  particular  lan- 
guage in  which  it  is  entered.  After  this  has  been  done,  it 
is  manifest  that  no  party  to  such  agreement  can  or  ought 
to  be  permitted  to  have  the  decree  modified  or  changed 
without  showing  some  fraud  or  mistake  by  which  he  was 
induced  to  enter  into  the  agreement,  and  ask  the  court  to 
enter  the*  decree,  -or  without  showing  some  valid  reason 
why  he  should  be  relieved  from  it.  To  sustain  amotion 
to  change  or  modify  a  decree  thus  agreed  to  and  ordered 
entered  of  record  by  the  court,  in  pursuance  of  such  re- 
quest or  consent,  is  to  say  that  parties  may,  by  their  agree- 
ment, request,  or  consent,  induce  the  court  to  make  a  ruling 
or  enter  a  judgment  in  particular  form  and  language,  and 
then  complain  that  the  court  erred  in  doing  what  they 
consented,  agreed,  and  requested  it  to  do.  Such  a  doctrine 
is  at  war  with  all  the  rules  of  practice  in  this  State. 

It  matters  not  whether  the  evidence  in  the  record  sup- 
ports the  finding,  for  the  parties  have  supplied  and  waived 
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any  defects  in  the  evidence,  by  their  agreement  that  judg- 
ment shall  go  in  favor  of  the  plaintiffs  below. 

We  think  that  the  Farmers'  Loan  and  Trust  Company 
and  Butler,  trustees,  occupy  the  same  relation  to  this  record 
as  does  the  other  appellant.  Instead  of  signing  the  written 
agreement  that  the  decree  should  be  entered  in  the  man- 
ner the  others  signed  it  at  the  close  of  the  agreement,  the 
bill  of  exceptions — made  a  part  of  the  record  at  their  re- 
quest— presenting  the  ruling  on  the  motion  to  modify  the 
decree,  shows  that  on  the  26th  day  of  February,  1891,  the 
cause  was  submitted  to  \he  court  for  trial,'  pending  which, 
at  the  conclusion  of  the  evidence,  a  form  of  decree  was 
prepared  to  be  entered  therein  by  consent  of  plaintiffs' 
counsel,  and  a  stipulation  was  entered  into  in  writing,  be- 
tween the  plaintiff  and  the  counsel  for  certain  defendants, 
by  whom  the  same  was  signed ;  which  said  decree,  with 
said  stipulation  attached  thereto,  was  submitted,  by  counsel 
for  plaintiff,  to  Winter  &  Elam,  who  appeared  as  counsel 
in  the  cause,  and  who  endorsed  on  said  decree  the  follow- 
ing :  "  O.  K,"  «  Winter  &  Elam."  Said  decree,  with  said 
endorsement  and  stipulation,  was  thereupon  placed  in  the 
possession  of  the  court,  which,  pursuant  to  said  stipulation, 
continued  said  cause  under  advisement  until  the  23d  day 
of  June,  1891,  being  the  twentieth  judicial  day  of  the  June 
Term,  1891,  of  the  court,  when  the  court  announced  its 
finding  in  said  cause,  as  the  same  is  particularly  set  out  in 
said  decree,  and  that  it  would  enter  said  decree  as  the 
judgment  and  decree  of  the  court  in  said  cause.  Then 
followed  the  filing  of  the  motion  to  modify  the  judgment. 

The  record  shows  that  Winter  &  Elam  were  the  attor- 
neys who  filed  the  answer  for,  and  were  representing,  these 
appellants  in  said  cause  in  the  Superior  Court. 

Thus  by  the  record  it  is  as  clearly  shown,  as  it  well  can 
be,  that  these  appellants,  by  their  attorneys,  agreed  to  the 
rendition  of  the  judgment  and  entering  of  the  decree  as 
entered.    The  agreement  and  the  decree  were  drawn  up  and 
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signed  by  the  other  defendants,  and  handed  to  them,  and 
they  signified  their  consent  to  the  agreement  by  endorsing 
it  "  0.  K.,"  and  signing  their  names  upon  it ;  and  the  writ- 
ten stipulation  and  agreement  in  regard  to  the  decree,  with 
the  endorsement  of  the  attorneys  for  these  appellants  upon 
it,  were  handed  to  the  judge  near  four  months  before  the  de- 
cree was.  entered,  and,  in  pursuance  with  the  agreement,  the 
cause  was  continued  until  the  date  when  it  was  stated  in 
the  agreement  it  should  be  entered  of  record.  The  court 
retained  the  decree  until  that  date,  and  then  ordered  it  en- 
tered of  record,  in  pursuance  with  the  agreement  and  con- 
sent of  the  parties. 

The  abbreviations  "O.  K."  have  a  well-defined  mean- 
ing, and  signifies  "  all  right,"  "  correct."  See  the  Century 
Dictionary.  The  connection  in  which  it  was  used  must 
be  taken  into  consideration.  In  this  case  a  trial  was  in 
progress,  and  when  the  evidence  was  concluded,  an  en- 
deavor was  made  between  the  counsel  in  the  case,  acting  for 
their  respective  clients,  to  enter  into  an  agreement  in  re- 
gard to  the  final  judgment  that  should  be  entered  by  the 
court,  and  an  agreement  was  drafted,  together  with  a  final 
decree  to  be  entered.  It  was  signed  by  some  of  the  par- 
ties, and  the  attorneys  for  these  appellees  indorsed  it  "  0. 
£.,"  and  signed  their  names,  and  it  was  handed  to  the  judge. 
As  it  seems  to  us,  but  one  inference  could  be  drawn,  and 
that  is  that  the  decree  as  drafted  to  be  entered  was  all 
right,  and  they  were  giving  their  consent  to  the  entry  of 
the  decree  as  prepared,  and  the  court  had  the  right  to  so 
regard  it  and  order  the  decree  entered  at  the  date  agreed 
upon,  which  it  did.  Taking  the  view  of  the  case  which  we 
do,  the  judgment  must  be  affirmed  without  considering  the 
merits  of  the  case.  If  the  judgment  entered  by  such  agree- 
ment was  entirely  extra-judicial,  and  beyond  the  jurisdic- 
tion of  the  court  entering  it,  so  that  it  would  be  absolutely 
void,  it  is  possible  this  court  should  intervene  and  set  it  aside ; 
and,  yet,  it  would  seem — even  in  such  a  case,  when  a 
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court  had  acquiesced  and  rendered  a  void  judgment,  on 
the  agreement  of  the  parties — that  a  party  to  the  agreement 
is  in  no  position  to  reverse  it  on  appeal,  and  have  the  act  of 
the  court,  which  he  instigated,  set  aside  as  erroneous,  but 
we  do  not  regard  such  a  question  involved  in  this  case. 
If  the  question  was  presented — when  the  right  was  contested 
between  the  parties,  the  grantor  and  grantee  in  a  trust  deed, 
or  mortgagor  and  mortgagee  of  a  railroad  extending  into 
another  State,  in  a  case  where  the  instrument  is  made  to 
a  trustee  with  power  to  sell  and  apply  the  proceeds  to  the 
payment  of  the  bonds  secured  as  in  this  case — whether  or 
not  the  court  could  authorize  the  sale  by  the  trustee  under 
the  authority  in  the  deed  of  trust,  and  as  a  special  commis- 
sioner in  the  manner  designated  in  the  deed  of  trust,  out 
of  the  State,  or  whether  such  a  sale  can  only  be  made  by 
the  proper  officer,  on  a  certified  copy  of  a  decree  of  fore- 
closure, we  would  have  a  different  question ;  but  the  ques- 
tion in  this  case  is  as  to  whether  or  not,  when  all  of  the 
parties  are  in  court,  and  enter  into  an  agreement  that  such 
a  decree  shall  be  entered,  and  it  is  entered  in  pursuance 
of  such  agreement,  is  such  a  decree  valid,  and  does  it  bind 
the  parties  to  the  judgment?  We  think  it  is  valid,  and 
does  bind  the  parties.  See  sections  3937,  3945,  3946,  3950, 
E.  S.  1881 ;  Eaton,  etc.,  E.  B.  Co.  v.  Hunt,  20  Ind.  457 ; 
Muller  v.  Dows,  94  U.  S.  444 ;  Farly  v.  Eller,  29  Ind.  822 ; 
2  Jones  on  Mortgages,  section  1734 ;  section  2969,  R.  S. 
1881 ;  Farmers,  etc.,  Co.  v.  Canada,  etc.,  B.  W.  Co.,  127  Ind. 
250,  and  authorities  there  cited. 

The  conclusion  we  have  reached  leads  to  an  affirmance 
of  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  November  28,  1892. 
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ant, or  those  having  rights  under  the  tenant,  to  use  a  way  of  ingress 
and  egress  to  said  demised  premises,  the  lessor  has  no  right,  by  obstruct- 
ing the  way,  to  make  its  use  dangerous  to  the  tenant  or  those  haying 
rights  nnder  him ;  and  the  lessor  so  far  invites  the  use  of  said  premises, 
and  the  right  of  way  to  and  from  them,  by  all  persons  whose  known  rela- 
tions to  the  tenant  are  such  as  entitle  them  to  enter  and  depart  from  such 
premises,  as  to  impose  upon  him  the  duty  of  refraining  from  any  negli- 
gent act  that  would  make  the  use  of  the  premises  unsafe. 

Same.  —  Leased  Premises.  —  Obstruction  of  Way  to  Premises.  —  Negligence.  — 
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clares tp  the  jury  that  it  is  to  be  considered  by  them,  and  when  the 
evidence  is  incompetent,  such  a  declaration  does  wrong,  inasmuch  as  it 
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pellee. 


444  SUPREME  COURT  OF  INDIANA, 

Brunker  v.  Cummins. 

Elliott,  J. — The  undisputed  facts  are  that  the  appellee 
was  the  owner  of  a  building  in  the  town  of  Farmersburg. 
the  lower  part  of  which  was  occupied  by  him  as  a  store- 
room and  warehouse,  and  the  upper  part  was  leased  by  him 
to  a  lodge  of  Odd  Fellows.  A  walk  ran  along  the  side  of 
the  building,  and  this  was  usually  traversed  by  the  mem- 
bers of  the'  lodge  in  going  to,  and  departing  from,  lodge 
meetings.  The  stairway  leading  up  to  the  lodge-room  was 
reached  by  ascending  a  platform  raised  several  inches  above 
the  walk.  A  barrel  was  rolled  upon  the  walk,  near  the 
platform,  and  in  coming  out  of  the  lodge-room  the  appel- 
lant struck  his  foot  against  the  barrel  and  was  thrown 
down.  The  evidence  tends  to  prove  that  the  barrel  was 
placed  on  the  walk  by  an  agent  of  the  appellee,  in  the  dis- 
charge of  the  general  duties  of  his  employment,  on  the  after- 
noon of  April  20, 1889,  and  was  left  there  during  the  night. 
There  is  evidence  tending  to  prove  that  the  barrel  pro- 
jected a  considerable  distance  over  the  walk,  although,  as 
to  the  distance  of  the  barrel  from  the  wall,  there  is  some 
conflict  in  the  testimony  of  the  witnesses.  There  is,  also, 
evidence  tending  to  prove  that  the  night  was  dark. 

Where  an  owner  leases  property  to  a  tenant,  and  licenses 
the  tenant,  or  those  having  rights  under  the  tenant,  to  use  a 
way  of  ingress  and  egress  to  the  demised  premises,  he  has 
no  right,  by  obstructing  the  way,  to  make  its  use  danger- 
ous to  the  tenant  or  those  having  rights  under  him.  A 
landlord  who  leases  premises  so  far  invites  its  use  by  all 
persons  whose  known  relations  to  the  tenant  are  such  as 
entitle  them  to  enter  and  depart  from  the  demised  prem- 
ises as  to  impose  upon  him  the  duty  of  refraining  from 
any  negligent  act  that  makes  the  use  of  the  premises  un- 
safe. The  members  of  the  lodge  were,  therefore,  not  in- 
truders, but  were  upon  the  premises,  while  going  to  and 
from  the  lodge  meeting,  by  the  implied  invitation  of  the 
appellee ;  and,  if  he  made  the  way  of  entering  and  leaving 
the  lodge-room  unsafe  by  a  negligent  or  wrongful  act,  he 
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must  answer  in  damages  to  a  person  injured  while  acting 
upon  this  implied  invitation.  The  appellee  knew  that  the 
incorporeal  being  called  the  lodge  represented  the  mem- 
bers, and  that  it  required  the  leased  premises  as  a  place 
where  those  members  might  assemble,  so  that  it  was  his 
duty  to  each  member  to  refrain  from  making  the  approach 
to  the  lodge-room  unsafe.  There  is  conflict  in  the  author- 
ities as  to  whether  a  landlord  is  responsible  to  the  guests 
of  his  tenant,  but  we  need  not  enter  the  field  of  conflict, 
since  the  injured  person,  in  this  instance,  was  upon  the  de- 
raised  premise*  by  the  owner's  invitation.  It  may,  indeed, 
be  correctly  held  that  he  was  there  by  right  of  contract,  so 
that  there  can  be  no,  doubt  that  the  lessor  owed  him  a  spe- 
cific duty,  and,  if  the  lessor  negligently  violated  that  duty, 
the  person  injured  has  a  cause  of  action.  It  is  evident, 
from  what  we  have  said,  that  a  vital  question  in  this  case 
is  whether  the  appellee  was  guilty  of  negligence  in  placing 
the  barrel  upon  the  usually  traveled  path. 

Whether  a  party  is  guilty  of  negligence  is,  ordinarily,  a 
question  in  which  the  elements  of  law  and  fact  are  blended. 
Sogers  v.  Leydm,  127  Ind.  50,  and  cases  cited. 

The  law  comes  from  the  court  in  the  form  of  instructions, 
in  most  cases,  and  the  questions  of  fact  are  determined  by 
the  jury  from  the  evidence.  In  this  instance  a  material 
and  controlling  question  of  fact,  which  it  was  the  duty  of 
the  jury  to  decide,  was  whether  the  distance  between  the 
barrel  and  the  wall  of  the  appellee's  building  was  such  as 
to  permit  the  safe  use  of  the  walk  by  one  exercising  ordi- 
nary care.  This  is  as  favorable  a  view  of  the  question  for 
the  appellant  as  can  be  taken,  for,  if  we  should  apply  the 
rule  which  controls  in  cases  where  public  sidewalks  are 
obstructed  by  a  wrong-doer,  we  should  be  compelled  to 
hold  that  the  appellee  was  guilty  of  negligence  in  placing 
the  barrel  upon  any  part  of  the  walk,  for  the  authorities 
lay  down  the  rule  that  one  who  obstructs  any  part  of  a 
public  sidewalk  is  guilty  of  an  actionable  wrong.     City  of 
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Indianapolis  v.  Gaston,  58  Ind.  224.  See  authorities  cited 
Elliott  on  Roads  and  Streets,  455. 

But  it  is  unnecessary  to  decide  whether  the  rule  with 
reference  to  public  sidewalks  applies  to  this  case  or  not, 
inasmuch  as  it  is  entirely  safe  to  affirm  that,  if  the  appellee 
did,  by  his  negligent  act,  make  a  part  of  the  walk  unsafe, 
he  is  guilty  of  culpable  negligence,  unless  there  was  an  un- 
obstructed part  safe  for  passage.  In  other  words,  if  the 
obstruction  placed  upon  the  walk  so  far  encroached  upon 
it  as  to  make  its  use  by  the  members  of  the  lodge  danger- 
ous, he  was  guilty  of  such  negligence  as  entitles  a  member 
who  was  himself  without  fault  to  a  recovery.  Adopting 
the  theory  most  favorable  to  the  appellee,  it  must  be  held 
that  whether  there  was  such  an  encroachment  was  a  ques- 
tion of  fact  upon  which  the  judgment  of  the  jury  must  be 
invoked,  and  not  a  question  to  be  determined  by  the  opin- 
ions of  witnesses.  The  distance  of  the  barrel  from  the 
wall,  the  width  of  the  walk,  the  character  of  the  place, 
and  the  like,  were  ail  proper  matters  of  evidence,  and,  upon 
such  evidence,  it  was  the  duty  of  the  jury  to  express  a 
judgment,  and  it  was  not  competent  for  a  witness  to  as- 
sume the  functions  of  the  jury,  and  declare  a  judgment 
under  the  guise  of  expressing  an  opinion.  Every  one 
knows  that  opinions  are,  as  a  general  rule,  incompetent. 
This  rule  is  one  of  wide  sweep,  and,  although  broken  by 
important  exceptions,  it  always  prevails  where  there  are  no 
peculiar  features  of  the  particular  case  carrying  it  from 
under  the  general  rule  and  placing  it  among  the  exceptions. 

The  question  we  have  thus  generally  discussed  arises  upon 
the  ruling  of  the  trial  court,  in  permitting  the  appellee's 
counsel  to  propound  to  him,  while  on  the  witness  stand,  the 
interrogatory  which  follows,  and  in  allowing  the  answer  it 
elicited  to  go  to  the  jury.     The  interrogatory  reads  thus: 

"  You  may  state,  Mr.  Cummins,  whether  there  was  suf- 
ficient room,  between  where  that  barrel  was  and  the  wall, 
for  a  man  to  walk  with  safety?  " 
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It  elicited  this  answer :  "  Yes :  I  think  so ;  as  much  room 
as  we  commonly  have ;  as  much  room  as  between  the  well- 
house  and  the  brick  wall." 

The  court  violated  the  rule  forbidding  the  expression  of 
opinions  by  witnesses,  in  allowing  this  testimony  to  go  to 
the  jury.  The  question  called  for  an  opinion  upon  two 
points,  one,  the  negligence  of  the  appellee,  the  other,  the 
freedom  from  fault  of  the  appellant.  The  question  could 
not  possibly  be  answered  without  embracing  in  the  answer 
the  appellee's' opinion  of  what  one  using  the  walk  could 
safely  do,  and  upon  this  point  there  could  be  no  opinion 
without  mentally  deciding  the  extent  to  which  the  walk 
was  obstructed,  and  the  degree  of  care  exercised  by  the 
person  passing  along  it,  so  that  in  answering  the  question 
the  appellee,  of  necessity,  gave  an  opinion  on  two  import- 
ant points'upon  which  it  was  the  exclusive  province  of  the 
jury  to  formulate  a  judgment  and  give  it  expression  in 
their  verdict.  It  is  unnecessary  to  refer  to  authorities  in 
support  of  the  general  proposition  that  the  testimony  of 
witnesses  must,  as  a  general  rule,  be  confined  to  the  state- 
ment of  facts,  since  there  is  no  diversity  of  opinion  upon 
the  general  question.  It  may  be  necessary — at  all  events 
it  is  proper — to  refer  to  the  exceptions  to  the  general  rule. 
It  is  safe  to  assume  at  the  outset,  that  where  the  facts  can  be 
fully  placed  before  the  jury,  opinion  evidence,  even  from  ex- 
perts, is  incompetent  if  the  facts  are  of  such  a  nature  that  ju- 
rors are  as  well  qualified  to  form  an  opinion  upon  them  as  the 
witnesses.  Ferguson  v.  Hubbell,  97  N.  Y.  507;  Milwaukee, 
etc.,  JS.  W.  Co.  v.  Kellogg,  94  U.  S.  472 ;  Connecticut  Mutual 
Life  Ins.  Co.  v.  Lathrop,  Admr.,  Ill  U.  S.  612  (618). 

So,  too,  it  is  safe  to  assume  that  resort  to  opinion  evi- 
dence from  non-expert  witnesses  is  only  proper  upon  the 
ground  that  necessity  requires  the  introduction  of  that 
class  of  evidence.  Here  there  was  no  necessity  for  such 
evidence,  inasmuch  as  the  facts  as  to  the  unobstructed 
space,  and  the  like,  could  have  been  easily  stated  to  the  jury, 
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and  an  opinion  could  have  been  readily  formed  by  the 
jury  upon  the  facts  laid  before  them.  We  fully  sanction 
the  doctrine  that  where  facts  can  not  be  presented  to  a  jury, 
a  non-expert  witness  may  express  an  opinion.  Bennett  v. 
Meehan,  83  Ind.  566,  S.  C.  43  Am.  Rep.  78 ;  Loshbaugh  v. 
Birdsell,  90  Ind.  466;  Carthage,  etc.,  Co.  v.  Andrews,  102 
Ind.  138-148 ;  Clark  Civil  Township  v.  Brookshire,  114  Ind. 
437-445.  Necessity  creates  the  exception  to  the  general 
rule.  Stephenson  v.  State,  110  Ind.  358-365 ;  Indiana,  etc., 
Co.  v.  Hale,  93  Ind.  79-82. 

Where,  however,  the  reason  for  an  exception  fails,  the 
general  rule  stands  unbroken.  That  is  the  case  here,  as  is 
evident  from  what  has  been  said,  because  there  is  no  neces- 
sity for  resorting  to  opinion  evidence.  But  even  in  cases 
where  necessity  justifies  the  expression  of  an  opinion,  the 
opinion  can  not  go  to  the  principal  points  which  the  law 
requires  the  jury  to  decide.  Loshbaugh  v.  Birdsell,  supra, 
Yost  v.  Conroy,  92  Ind.  464 ;  Thompson  v.  Deprez,  96  Ind. 
67 ;  Hughes  v.  Beggs,  114  Ind.  427. 

In  this  case,  the  witness,  in  answering  the  question  asked,, 
necessarily  gave  judgment  in  the  form  of  an  opinion,  upon 
a  principal  point,  and  thus  the  rule  was  violated.  It  is  in- 
geniously argued  by  counsel,  that  if  parts  of  the  answer 
be  eliminated,  there  was  no  transgression  of  the  rule,  but 
the  fallacy  of  the  argument  is  revealed  by  the  most  cursory 
analysis.  There  can  be  no  elimination  of  the  parts  of  the 
answer,  since  the  answer  is  responsive  to  the  question,  and 
in  the  question  dwells  the  infirmity  that  makes  the  error. 
This  we  say  for  the  reason  that  the  question  explicitly  re- 
quired the  witness  to  answer  whether  there  was  "  room  for 
a  man  to  walk  with  safety,"  and  whether  a  man  could  or 
could  not  walk  with  safety,  could  only  be  a  matter  of 
opinion.  A  man  might  safely  walk  by  feeling  his  way 
along  the  wall,  and  this  the  witness  may  have  been  of  the 
opinion  it  was  the  man's  duty  to  do,  but  this  he  could 
not  know  as  a  fact,  nor  had  he  a  right  to  directly  or  in- 
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directly  give  an  opinion  as  to  the  degree  of  care  that  a 
person  using  the  walk  must  exercise.  The  question  re- 
quired the  witness  to  express  an  opinion  upon  matters  re- 
specting which  he  showed  no  special  knowledge  or  skill, 
and  this  of  itself  was  enough  to  condemn  it.     Wilson  v. 

Bennett,  31 JN .  E.  Rep.  184. 

We  refer  without  further  discussion  to  the  cases  which 
follow  in  support  of  our  conclusion  that  the  testimony  of 
the  appellee  was  incompetent,  and  it  would  he,  we  may 
add,  no  difficult  task  to  multiply  citations.     Dallas  v.  Sel- 
lers, 17   Ind.  479;    Thompson  v.  Deprez,  supra;  Oleson  v. 
Toiford,  37   Wis.   827;   Crane  v.    Town   of  Northfield,  33 

r  Vt.  124 ;  City  of  Parsons  v.  Lindsay,  26  Kan.  426 ;  Scatter- 

good  v.  Wood,  79  N".  Y.  263 ;  Hopkins  v.  Indianapolis,  etc., 

\  R.  R.  Co.,  78  111.  32 ;  Seliger  v.  Bastian,  66  Wis.  521. 

!  It  is  argued  by  appellee's  counsel,  that  if  there  was  error 

in  admitting  the  testimony,  it  was  a  harmless  one.  This 
contention  can  not  prevail.  The  testimony  was  directed  to 
very  material  points,  and  was  of  importance,  so  that  we  can 
not  say  that  it  did  not  influence  the  jury.  Where  evidence 
is  material  and  bears  upon  important  points  in  favor  of  the 
party  who  introduces  it,  the  presumption  is  that  it  was  in- 
fluential, and  that,  if  incompetent,  harm  was  done  in  sub- 
mitting it  to  the  jury.  See  authorities  cited  Elliott's  Ap- 
pellate Procedure,  section  594,  note  2 ;  section  632,  note  3 ; 
section  670.  The  opinion  of  a  witness  whose  conduct  and 
demeanor  impress  the  jury  favorably,  going  to  them  un- 
der the  sanction  of  the  court,  may  carry  as  much  weight 
as  the  statement  of  a  fact,  and  for  this  reason  it  is  sel- 
dom that  incompetent  opinion  evidence  can  be  said  to 
be  harmless.  It  is  true  that  the  court,  in  admitting  evi- 
dence, gives  no  opinion  as  to  its  weight  ©r  value.  Ped~ 
igo  v.  Grimes,  113  Ind.  148-158,  and  cases  cited.  But, 
while  this  is  true,  it  is  also  true  that  where  the  court  ad- 
mits evidence  over  objection,  it  impliedly  declares  to  the 
Vol.  133.— 29. 
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jury  that  it  is  to  be  considered  by  them,  and,  where  the 
evidence  is  incompetent,  such  a  declaration  does  wrong, 
inasmuch  as  it  lays  before  the  jury  evidence  they  have  no 
right  to  hear. 

The  court,  in  ruling  upon  a  question  propounded  to  a 
witness,  made  this  remark : 

"  If  this  man  (meaning  the  appellant),  or  anybody  who 
received  a  rupture  of  the  lung,  and  then  subsequently  re- 
ceived one  that  made  it  worse,  I  don't  see  how  the  first 
could  make  it  worse  than  the  second,  and  the  two  together 
more  than  the  one  alone." 

This  singular  and  confused  statement  of  the  court  con- 
tains an  erroneous  expression  of  the  law.  If  a  man  is  suf- 
fering from  an  injury  previously  received,  and  that  injury 
is  aggravated  by  an  accident  caused  by  the  negligence  of 
a  wrongdoer,  the  aggravation  of  the  injury  is  sufficient  to 
entitle  the  injured  man  to  a  recovery,  if  other  tUcts  con- 
stituting a  cause  of  action  are  established.  Terve  Haute, 
etc.,  R.  R.  Co.  v.  Buck,  Admx.,  96  Ind.  346,  and  authorities 
cited ;  Ohio,  etc.,  R.  R.  Co.  v.  Hecht,  115  Ind.,  443,  and  cases 
cited ;  Louisville,  etc.,  R.  W.  Co.  v.  Snyder,  117  Ind.  435. 
The  remark  of  the  court  was  improper  for  the  further  reason 
that  it  expresses  a  decision  upon  a  question  of  fact.  In  giv- 
ing an  expression  upon  such  a  question,  the  court  wrong- 
fully invaded  the  province  of  the  jury. 

Remarks  made  by  a  judge  in  the  presence  of  the  jury, 
during  the  progress  of  a  trial,  may,  if  material  and  im- 
proper, constitute  prejudicial  error.  See  authorities  cited 
Elliott's  Appellate  Procedure,  page  618,  note  1. 

Other  questions  are  discussed,  but,  as  a  new  trial  must  be 
granted,  it  is  unnecessary  to  consider  them. 

Judgment  reversed. 

Filed  November  28,  1892. 
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No.  16,030. 

Liggett  et  al.  v.  Lozier, 

Pleading. — Complaint. — Action  to  Recover  Possession  of  Real  Estate. — Suffi- 
ciency of  Description. —  When  an  Exhibit  Can  not  Aid  the  Complaint — A  com- 
plaint for  the  recovery  of  the  possession  of  real  estate  is  had  which  does 
not  contain  a  sufficient  description  of  the  land  sought  to  he  recovered, 
and  a  copy  of  a  deed  which  is  not  the  foundation  of  the  action,  being 
filed  with  the  complaint  as  an  exhibit,  can  not  be  looked  to  in  aid  of  the 
allegations  of  the  complaint. 

Same. — Complaint. — Insufficiency. — Real  Estate. — Recovery  of. — Making  a  Party 
Defendant. — Appended  Clause. — A  complaint  against  A.  tp  recover  the  pos- 
session of  real  estate,  after  the  prayer  for  relief,  contains  the  following : 
"And  the  plaintiff  makes  B.  a  defendant,  as  she  has  some  pretended 
claim  to  said  land."  Such  action  not  being  one  to  quiet  title,  no  cause 
of  action  is  stated  against  B.,  and  there  being  no  prayer  for  relief  against 
B.,  as  to  her  the  complaint  is  insufficient. 

From  the  Ohio  Circuit  Court. 

L.  B.  Cole*  and  G.  B.  Hall,  for  appellants. 

jR.  L.  Davis,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee,  against 
the  appellants,  in  the  Ohio  Circuit  Court,  for  the  posses- 
sion of  real  estate.  The  complaint  in  the  cause  consists 
of  two  paragraphs. 

The  court  overruled  the  separate  demurrer  of  the  ap- 
pellant William  Liggett,  to  each  paragraph  of  the  com- 
plaint, and  he  excepted. 

The  court  also  sustained  the  separate  demurrer  of  the 
appellant  Martha  E.  Liggett  to  the  first  paragraph  of  the 
complaint,  and  overruled  it  as  to  the  sec6nd  paragraph, 
and  she  excepted. 

The  correctness  of  these  several  rulings  of  the  Circuit 
Court  is  called  in  question  by  the  assignment  of  error  in 
this  court. 

In  our  opinion  the  Circuit  Court  erred  in  overruling  the 
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demurrer  of  the  appellant  William  Liggett,  to  the  first 
paragraph  of  the  complaint.  That  paragraph  contains  no 
description  of  the  land  sought  to  be  recovered.  A  complaint 
for  the  recovery  of  the  possession  of  real  estate,  which 
does  not  contain  a  sufficient  description  of  the  land  sought 
to  be  recovered,  is  bad  on  demurrer.  Sections  1054  and 
5225,  R.  S.  1881 ;  College  Comer,  etc.,  Co.  v.  Moss,  92  Ind. 
119;  Lenninger  v.  Wenrick,  98  Ind.  596. 

It  is  true  that  the  appellee  filed  with  his  complaint,  as  an 
exhibit,  a  copy  of  a  deed  executed  by  the  appellants  to 
him  for  the  land  in  controversy,  but  such  deed,  not  being 
the  foundation  of  the  action,  is  no  part  of  the  complaint, 
and  can  not  *be  looked  to  in  aid  of  its  allegations.  Huff 
v.  City  of  Lafayette,  108  Ind.  14 ;  Pickering  v.  State,  For 
Use,  etc.,  106  Ind.  228;  Haseman  v.  Sims,  104  Ind.  317; 
Jackson  v.  State,  For  Use,  etc.,  103  Ind.  250. 

The  second  paragraph  of  the  complaint  proceeds  upon  the 
theorv  that  the  relation  of  landlord  and  tenant  exists  be- 
tween  the  appellee  and  the  appellant  William  Liggett. 
There  are  no  allegations  in  this  paragraph  against  the  ap- 
pellant Martha  E.  Liggett. 

At  the  conclusion  of  the  prayer  for  relief  against  the 
appellant  William  Liggett  is  found  this  language : 

"And  the  plaintiff  makes  Martha  E.  Liggett  a  defend- 
ant, as  she  has  some  pretended  claim  to  said  land." 

This  is  not  an  action  to  quiet  title.  This  paragraph 
seeks  to  recover  the  possession  of  the  land  described  therein, 
upon  the  alleged  ground  that  the  relation  of  landlord  and 
tenant  had  existed  between  the  appellant  and  William  Lig- 
gett, which  tenancy  had  expired.  No  cause  of  action  is 
stated  against  the  appellant  Martha  E.  Liggett,  nor  does 
the  appellant  pray  any  relief  as  to  her.  As  to  her,  we 
think  this  paragraph  was  insufficient.  The  court  erred  in 
overruling  her  demurrer  to  this  paragraph  of  the  complaint. 

The  cause  was  tried  by  a  jury,  which  returned  a  general 
verdict  for  the  appellant.     The  evidence  is  not  in  the  rec- 


NOVEMBER  TERM,  1892.  453 


Florer,  Treasurer,  r.  State,  ex  rel.  Arnold,  Trustee. 


ord.    We  can  not  say,  therefore,  that  the  cause  was  fairly 
tried  on  its  merits. 

Judgment  is  reversed,  with  directions  to  sustain  the  de- 
murrer of  the  appellant  William  Liggett  to  the  first  par- 
agraph of  the  complaint,  and  also  to  sustain  the  demurrer 
of  the  appellant  Martha  E.  Liggett  to  the  second  para- 
graph of  the  complaint. 

Filed  November  28,  1892. 
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Florer,  Treasurer,  v.   State,  ex  rel.  Arnold,  Trustee. 

Assignment  op  Error. — Joint  Assignment. —  When  no  Question  is  Presented. 
— When  an  assignment  of  error  is  that  "the  court  below  <erred  in  refus- 
ing to  quash  the  service  of  the  writ  of  mandate  and  the  return  of  the 
sheriff  thereof,-"  if  either  the  writ  or  service  is  valid  the  assignment  of 
error  will  present  no  question ;  as  the  assignment  is  joint  in  its  applica- 
tion, the  acts  referred  to  must  be  jointly  bad  or  the  assignment  of  error 
will  fail. 

Taxes. — Superseding  and  Repealing  Act. — Dog  Tax. — Act  of  March  5,  1891. — 
The  act  of  March  5,  1891  (Acts  1891,  p.  453),  relating  to  the  taxation  of 
dogs,  and  the  disposition  of  the  funds  to  be  derived  from  such  taxation, 
was  general  in  its  provisions,  and  intended  to  supersede  all  previous  laws 
pertaining  to  said  subject  of  taxation. 

Same.— -Dog  Tax. — Act  of  March  7,  1883}  and  April  8,  1885,  Repealed.— 
Not  Revived  by  Act  of  March  6,  1891.—  When  the  act  of  March  6,  1891, 
relating  to  the  taxation  of  dogs,  was  passed,  the  laws  relating  to  the  same 
subject,  approved  March  7,  1883,  and  April  8, 1885,  were  not  in  force,  as 
they  were  in  conflict  with  the  act  approved  March  5,  1891,  and  were  re- 
pealed by  it,  and  could  not  be  revived  by  the  manner  in  which  they  were 
referred  to  in  section  47  of  the  act  of  March  6, 1891,  relating  to  taxation. 

Same. — Dog  Tax. — Township  Trustee  Entitled  to. — County  Treasurers  Should 
Fay  Over.—  The  act  of  March  6,  1891  (Acts  1891,  p.  286,  section  236), 
makes  the  township  trustee  the  custodian  of  the  dog  fund  for  the  pur- 
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pose  mentioned  in  the  statute,  and  when  properly  applied  for,  the  county 
treasurer  is  required  to  pay  over  such  fund. 

From  the  Tippecanoe  Superior  Court. 

A.  L.  Kumler  and  T.  F.  Gaylord,  for  appellant. 

A.  A.  Bice  and  W.  S.  Potter,  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellees'  re- 
lator as  trustee  of  Washington  township,  in  Tippecanoe 
county,  against  the  appellant  as  treasurer  of  said  Tippe- 
canoe county,  to  compel  the  payment,  by  mandate,  of  a 
warrant  issued  by  the  auditor  of  said  county,  in  favor  of 
said  relator  as  trustee  aforesaid,  for  the  sum  of  $8,619.49. 
The  appellant  refused  to  pay  the  warrant,  unless  the  ap- 
pellees' relator  would  receipt  for  and  allow  to  be  deducted 
from  the  amount  of  the  warrant  $111  surplus  dog  tax,  and 
accept  $111  less  than  the  face  of  the  order,  in  full  payment 
of  the  same.  Thereupon  the  relator  brought  this  suit  to- 
compel  the  payment  of  the  order  by  mandate.  An  alter- 
native writ  of  mandate  first  issued,  and,  as  shown  by  the  rec- 
ord, was  served  by  the  sheriff  by  delivering  a  certified  copy 
of  the  writ  to  the  appellant.  The  appellant,  by  counsel,, 
first  entered  a  special  appearance  and  moved,  to  quash  the 
alternative  writ  of  mandate,  and  the  return  of  the  sheriff 
thereon.  This  motion  was  overruled  and  exceptions  re- 
served, and  the  ruling  preserved  by  a  bill  of  exceptions.  The 
appellant  then  made  a  return  to  the  writ  in  the  form  of  an 
answer  in  two  paragraphs,  to  each  paragraph  of  which  a 
demurrer  was  addressed  by  the  appellee,  and  sustained  by 
the  court,  and  exceptions  were  reserved.  The  appellant  re- 
fusing  to  plead  further,  the  court  rendered  judgment  in 
favor  of  the  appellee,  and  ordered  a  peremptory  mandate 
compelling  the  payment  of  the  order. 

Errors  are  assigned  on  the  rulings  of  the  court,  in  over- 
ruling appellant's  motion  to  quash  the  alternative  writ  of 
mandate  and  the  sheriff's  return  thereon,  and  in  the  sus- 
taining of  the  demurrer  to  the  paragraphs  of  answer. 
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Counsel  for  appellant  assume  that  the  question  is  pre- 
sented as  to  whether  or  not  the  court  erred  in  refusing  to 
quash  thq  service  of  the  alternative  writ  of  mandate,  or  by 
refusing  to  set  aside  the  service.  And  counsel  for  appellee 
filed  their  brief  in  advance  of  the  filing  of  the  appellant's 
brief,  and  made  no  allusion  to  this  question. 

It  is  quite  apparent  that  no  harm  was  done  by  the  man- 
ner in  which  the  service  was  made,  even  if  it  was  errone- 
ous, though  we  do  not  wish  to  be  understood  as  indicating 
any  opinion  as  to  its  validity,  as  we  do  not  deem  the  ques- 
tion presented  by  the  record. 

The  motion  in  this  case  was  "  to  quash  the  alternative 
writ  of  mandate  issued  in  this  behalf,  and  the  return  of 
the  sheriff  thereon,"  and  it  was  this  motion  as  a  whole  that 
was  overruled,  and  the  ruling  excepted  to.  This  motion 
was  a  Verbal  motion,  and  asked  the  court  to  quash  both  the 
writ  and  the  service. 

The  assignment  of  error  is  that  "  the  court  below  erred 
in  refusing  to  quash  the  service  of  the  writ  of  mandate, 
and  the  return  of  the  sheriff  thereof."  The  court  was  not 
asked  to  quash  the  service  of  the  writ,  but  was  asked  to 
quash  both  the  writ  and  the  service.  To  have  overruled  a 
motion  to  quash  or  set  aside  the  service  might  have  been 
error,  while  to  have  overruled. a  motion  to  quash  the  writ 
would  not.  If  the  writ  was  valid,  it  was  not  error  to  have 
overruled  a  motion  to  quash  both  the  writ  and  the  service. 
No  question  is  presented  by  this  assignment  of  error. 

The  ruling  on  the  demurrer  to  the  answer  presents  the 
question  as  to  who  is  entitled  to  the  control  of  the  dog  tax 
fund.  The  auditor  included  the  amount  of  $111,  the  dog 
fund  due  the  township  in  the  warrant  to  the  relator,  the 
township  trustee,  and  it  is  now  contended  that  the  trustee 
is  not  entitled  to  it,  and  the  appellant  refuses  to  pay  the 
amount  included  in  the  warrant  as  dog  tax,  but  is  willing 
to  pay  the  balance  of  the  order,  less  that  amount.  The 
settlement  of  this  question  depends  upon  the  construction 
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to  be  given  to  the  statutes.  There  seems  to  be  some  con- 
fusion in  the  various  sections  of  the  statute.  Section  6 
of  an  act  approved  March  7,  1883  (section  449,  Elliott's 
Supp.),  provides  that  the  money  derived  from  the  tax- 
ation of  dogs  shall  constitute  a  fund  to  be  used  for  the  pay- 
ment of  damages  sustained  by  the  owners  of  sheep  maimed 
or  killed  by  dogs  within  any  township,  and  that  such  fund 
shall  be  paid  by  the  county  auditor  to  the  township  trustee 
of  the  township  in  whose  township  the  dogs  were  listed, 
and  the  trustee  shall  hold  the  same  for  the  purpose  afore- 
said. 

Section  1  of  an  act  approved  April  8,  1885  (Elliott's 
Supp.,  section  454),  amends  section  8  of  the.  act  of  1883, 
and  provides  that,  when  it  shall  occur  on  the  first  Mon- 
day of  March  of  any  year  that  the  fund  shall  accumu- 
late to  an  amount  exceeding  $50  above  the  amount  of  the 
orders  drawn  against  it,  the  surplus  shall  be  paid  and  trans- 
ferred to  the  county  treasurer,  and  such  surplus  shall  con- 
stitute a  county  dog  fund,  and  be  distributed  among  the 
townships  of  the  county  in  which  the  orders  drawn  against, 
the  fund  exceed  the  money  on  hand.  And  any  surplus  in 
the  county  dog  fund  remaining  on  the  second  Monday  in 
March  shall  be  transferred  to  the  schoob  fund,  and  distrib- 
uted as  interest  on  the  congressional  school  fund  is  distrib- 
uted. By  an  act  approved  March  5, 1891,  Acts  of  1891,  p. 
453,  further  provisions  are  made  relating  to  the  taxation  of 
dogs  and  the  disposition  of  the  funds  derived  therefrom* 
Section  1  provides  for  the  registration  of  dogs  by  the  town- 
ship trustee,  and  the  payment  to  him  of  a  fee,  the  amount 
of  which  is  fixed  by  the  section. 

Sections  2,  3  and  4  subject  unregistered  dogs  to  be  law- 
fully killed,  afford  proctection  to  registered  dogs,  and  make 
it  a  misdemeanor  to  keep  or  harbor  a  dog  not  registered ;  and 
section  6  of  the  act  provides  that  the  money  derived  from 
the  registration  and  from  fines  under  the  act  shall  consti- 
tute a  dog  fund  for  the  payment  of  damages  sustained  by 
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the  owner  of  swine,  cattle,  horses,  and  sheep  killed,  maimed, 
or  damaged  by  dogs  within  such  township,  and  provides  that 
the  trustee  shall  collect  the  fines  assessed  by  the  courts  under 
the  act.  Section  7  provides  the  manner  of  reporting  and 
making  proof  of  the  loss  sustained  by  the  owners  of  such 
animals.  Section  8  of  the  act  provides  that  dogs  registered 
as  provided  fop  in  the  act  shall  not  be  assessed  for  taxation 
for  any  purpose  whatever.  Section  9  repeals  all  laws  and 
parts  of  laws  in  conflict  with  the  provisions  of  the  act,  and 
section  10  contains  an  emergency  clause. 

It  is  evident  that  this  act  was  intended  to  supersede  all 
previous  laws  relating  to  the  taxation  of  dogs.  It  was  cer- 
tainly intended  to  be  broad  enough  in  its  provisions  to  re- 
quire the  registration  of  all  dogs,  and  it  changes  the 
disposition  of  the  funds  to  be  derived  from  the  taxation  of 
dogs  and  applies  it  to  the  payment  of  damages  sustained 
by  owners  of  swine,  cattle,  horses,  and  sheep,  instead  of 
sheep  alone. 

On  the  day  following,  March  6,  1891,  another  act  was 
passed,  entitled  "An  act  concerning  taxation,  repealing  all 
laws  in  conflict  therewith,  and  declaring  an  emergency." 

By  section  47  of  the  latter  act,  Acts  of  1891,  p.  210,  it  is 
provided  that  "  the  assessor  shall  list  every  dog  over  the 
age  of  six  months  within  his  township  to  the  persons 
owning,  keeping  or  harboring  the  same,  and  such  person 
shall  be  charged  on  the  duplicate  one  dollar  if  a  male,  and 
two  dollars  if  a  female  dog,  and  the  further  sum  of  two 
dollars  for  each  additional  dog,  beyond  one ;  which  amounts 
so  charged  shall  be  carried  to  the  column  of  total  amounts, 
and  collected  as  other  taxes  are  collected :  Provided,  That 
nothing  in  this  act  shall  be  so  construed  as  to  repeal  or  mod- 
ify any  of  the  provisions  of  an  act  to  provide  for  the  tax- 
ation of  dogs,  etc.,  in  force  March  7, 1883,  and  an  act  to 
amend  section  8  of  said  act  of  March  7, 1883,  approved 
April  8,  1885,  both  of  which  acts  shall  remain  in  full 
force  and  effect." 
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Section  236  of  the  same  act,  Acts  of  1891,  page  286,  pro- 
vides that "  the  revenue  received  from  the  tax  on  dogs  in  each 
township  shall  be  set  apart  by  the  county  auditor  at  such 
annual  settlement,  and  the  same  shall  be  paid  over  by  the 
county  treasurer  to  the  proper  township  trustee.  The  sums 
so  collected  and  received  in  each  township  are  hereby  de- 
clared to  be  a  fund  for  the  payment  of  damages  sustained  by 
the  owners  of  sheep  maimed  or  killed  by  dogs  within  such 
township ;  and  each  township  trustee  is  directed  and  required 
to  hold  the  same  for  such  purposes :  Provided,  however,, 
that  when  it  shall  so  happen  on  the  first  Monday  of  March 
in  each  year,  in  any  township,  that  the  said  fund  shall  ac- 
cumulate to  an  amount  exceeding  $50  over  and  above  or- 
ders drawn  against  the  same,  then  the  surplus  over  said 
sum  of  $50  shail  be  expended  by  such  trustee  for  the  use 
of  the  school  revenue  of  the  township." 

By  section  259  of  the  same  act,  "All  laws  and  parts  of 
laws  within  the  purview  of  this  act,  including  'An  act  to 
render  uniform  the  assessments  of  personal  property  in  the 
several  townships  of  the  different  counties,  approved  March 
8, 1889,  are  hereby  repealed.'  " 

At  the  time  this  latter  act,  approved  March  6, 1891,  was 
passed,  the  laws  approved  March  7, 1883,  and  April  8, 1885, 
were  not  in  force,  for  they  were  in  conflict  with  the  act  ap- 
proved March  5,  1891,  and  were  repealed  by  it;  and  cer- 
tainly they  could  not  be  revived  and  re-enacted  by  the 
mere  reference  to  them,  in  the  manner  they  are  referred  to 
in  section  47  of  the  act  of  March  6, 1891.  It  is  quite  ap- 
parent that  the  Legislature  was  laboring  under  the  mis- 
taken idea  that  the  two  acts  were  in  force,  and  they  were 
to  be  allowed  to  remain  in  force  so  far  as  they  did  not  in- 
terfere with  the  provisions  of  that  section.  Indeed,  there 
is  no  language  used  that  would  indicate  an  intention  to  re- 
enact  them,  even  if  it  could  be  done  in  such  an  informal 
way.  But,  in  so  far.  as  the  custody  and  control  of  the 
funds  are  concerned,  section  259  of  the  Act  of  March  6, 
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1891,  repeals  the  former  acts,  in  so  far  as  they  make  the 
auditor,  or  any  other  person,  the  custodian  of  the  funds, 
for  such  former  acts,  in  this  regard,  would  be  within  the 
purview  of,  and  in  conflict  with,  section  236  of  the  last  act 
providing  that  the  fund  shall  be  paid  over  to  the  township 
trustees,  and  that  the  surplus  shall  be  expended  for  the  use 
of  the  school  revenue. 

It  is  clear,  we  think,  that  section  236  of  the  last  act  is  in 
force,  and  by  virtue  of  this  section  the  township  trustee  is 
entitled  to  the  dog  fund,  and,  therefore,  the  appellee's  re- 
lator was  entitled  to  the  payment  of  the  order  issued  to  him 
in  full,  without  any  deduction  on  account  of  the  amount 
included  in  it  on  account  of  the  dog  fund.  It  is  possible 
that  the  provisions  of  an  act  prior  to  the  act  of , March  6, 
1891,  in  so  far  as  they  relate  to  the  mode  of  proof  of  dam- 
ages for  sheep  killed,  and  the  payment  of  the  same,  may 
be  in  force,  as  they  are  not  in  conflict  with  the  latter  act, 
but  this  question  is  not  before  us. 

It  is  contended  that  the  first  paragraph  of  answer  is  good, 
by  reason  of  the  fact  that  it  is  a  general  plea  of  set-oft*  al- 
leging an  indebtedness  of  $111.28  by  the  trustee  to  the 
county,  but  we  do  not  think  it  is.  An  indebtedness  could 
only  arise  on  account  of  an  application  or  use  of  public 
funds,  and  to  make  a  good  answer  the  facts  must  be  pleaded 
showing  a  right  to  withhold  the  payment  of  the  warrant. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  December  15,  1892. 


460  SUPREME  COURT  OF  INDIANA, 


The  State  v.  Hopper. 


No.  16,724. 

The  State  v.  Hopper. 

Criminal  Law. — Indictment. — Sufficiency. — Perjury. — Making  False  Affidavit 
as  to  Qualification  of  Voter. —  Want  of  Venue  in  Affidavit. — In  an  indictment 
charging  one  with  perjury  in  willfully,  falsely,  etc.,  making  an  affidavit 
as  to  the  qualifications  of  a  certain  person  to  vote,  the  omission  of  the 
name  of  the  county  in  the  affidavit  is  immaterial,  when  it  is  alleged  in 
the  indictment,  of  which  the  affidavit  is  made  a  part,  that  the  affidavit 
was  made  at  Harrison  county,  Indiana,  the  county  in  which  the  indict- 
ment was  found. 

Same. — Authority  to  Administer  Oaths. — Judicial  Notice  of. — Facts  Establishing. 
— Formal  Allegations  not  Necessary. — Perjury. — Where  an  election  inspec- 
tor, before  whom  an  affidavit  was  made,  signed  his  name  without  attach- 
ing his  official  title  thereto,  but  where  an  indictment  against  the  affiant  for 
perjury,  based  upon  said  affidavit,  alleges  the  official  character  of  the 
person  before  whom  the  affidavit  was  made,  such  allegation  will  cure  the 
apparent  defect  of  the  affidavit,  and  the  court  will  take  judicial  notice 
of  the  authority,  under  the  laws  of  the  State,  of  an  officer  to  administer 
oaths,  when  the  facts  establishing  the  authority  appear  in  the  indictment, 
and  a  formal  allegation  as  to  such  authority  is  not  necessary. 

Same. — Indictment. — Perjury. — False  Affidavit. — Materiality  of . — How  Made  to 
Appear. — In  an  indictment  for  perjury,  based  upon  an  alleged  false  affi- 
davit, the  materiality  of  the  affidavit  must  appear  either  by  averments 
or  by  a  statement  of  the  facts. 

Same. — Indietment. — Perjury. — False  Affidavit. — Immaterial  Facts. — Signing, 
Filing,  Name  of  Challenger. — In  an  indictment  for  perjury,  based  upon  a 
false  affidavit  made  before  an  election  officer,  it  is  not  essential  that  it 
should  appear  in  the  indictment  that  the  affidavit  was  signed  in  the  pres- 
ence of  the  election  board ;  nor  is  it  necessary  that  the  name  of  the  chal- 
lenger should  appear,  or  that  the  affidavit  accomplished  its  intended 
purpose,  or  was  filed  with  the  election  board. 

From  the  Harrison  Circuit  Court. 

C.  W.  Cook,  for  appellant. 

W.  N.  Tracewell,  R.  J.  Tracewell  and  G.  W.  Self,  for  ap- 
pellee. 

Coffey,  J. — The  appellee  was  indicted  in  the  Harrison 
Circuit  Court,  upon  a  charge  of  perjury.  The  court,  upon 
motion  of  the  appellee,  quashed  the  indictment,  and  the 
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State,  by  her  prosecutor,  excepted.     Omitting  the  caption, 
the  indictment  in  question  is  as  follows: 

"  The  grand  jurors  for  Harrison  county,  State  of  Indiana, 
upon  their  oaths,  present  and  charge  that  on  the  7th  day 
of  April,  1890,  at  said  county,  a  general  election  was  held 
pursuant  to  law,  and  on  that  day  such  election  was  had  and 
held  iu  Blue  River  township,  in  said  county,  at  the  voting 
precinct  in  said  township,  for  the  purpose  of  electing  town- 
ship officers ;  that,  then  and  there,  one  William  Cephus  Bray 
did  unlawfully  offer  to  vote,  and  said  Bray  was  then  and 
there  duly  challenged  as  unqualified  to  vote  at  said  elec- 
tion, by  a  qualified  voter  of  said  precinct  and  township; 
that  thereupon  said  William  Cephus  Bray  did  insist  upon 
voting,  and  the  said  challenge  not  being  withdrawn,  the 
inspector  of  said  election,  one  John  A.  Harrell,  then  and 
there  administered  to  said  Bray  the  usual  and  proper  oath, 
as  is  required  by  law  in  such  cases  made  and  provided; 
that  thereupon  Isaac  J.  Hopper — a  qualified  voter  of  said 
precinct,  a  freeholder  and  householder  thereof  for  one  year 
then  next  preceding,  for  the  purpose  of  enabling  said  Will- 
iam Cephus  Bray,  then  and  there  to  vote — did  then  and 
there  make  oath  and  was  solemnly  sworn  to  an  affidavit  of 
the  following  tenor : 

"  State  of  Indiana, county,  ss : 

"I,  Isaac  Hopper,  do  swear  that  I  am  a  qualified  voter  of 
this  precinct,  and  that  I  have  been  a  freeholder  and  a  resi- 
dent householder  in  this  precinct,  for  one  year  next  pre- 
ceding this  election,  and  that  I  know  William  Bray  who 
now  desires  to  vote  has  resided  in  this  State  for  six  months 
immediately  preceding  this  election;  that  he  has  resided 
in  this  township  sixty  days,  and  in  this  precinct  thirty  days, 
and  is  now  a  bona  fide  resident  of  this  precinct. 

"  Isaac  J.  Hopper. 

'/Subscribed  and  sworn  to  before  me,  this  7th  day  of 
April,  1890.  "  J.  A.  Harrell." 
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"That  said  J.  A.  Harrell  was  then  and  there  John  A. 
Harrell,  who  was  then  and  there  the  inspector  of  said  elec- 
tion ;  that  said  William  Bray,  mentioned  in  said  affidavit, 
was,  and  is,  the  same  William  Cephus  Bray  wrho  was  chal- 
lenged as  aforesaid;  that  said  William  Cephus  Bray  did 
not  then  and  there  have  the  legal  qualifications  of  a  voter 
in  this,  to  wit:  that  he,  the  said  William  Cephus  Bray, 
was  not  then  and  there  a  resident  of  said  township  and 
precinct ;  that  the  said  Isaac  J.  Hopper  did  then  and  there 
willfully,  corruptly  and  falsely  and  voluntarily  make  said 
affidavit  before  said  John  A.  Harrell,  inspector  of  said  elec- 
tion as  aforesaid,  in  the  manner  and  for  the  purpose  afore- 
said, whereas  in  truth  and  in  fact,  as  the  said  Isaac  J. 
Hopper  then  and  there  well  knew,  said  Willjam  Cephus 
Bray  was  not  then  and  there  a  resident  of  said  township 
and  precinct;  and  so  the  grand  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  present  and  charge  that  the  said  Isaac 
J.  Hopper,  in  manner  and  form  aforesaid,  and  at  the  time 
and  place  aforesaid,  did  feloniously,  willfully,  corruptly, 
voluntarily,  and  falsely  commit  willful  and  corrupt  perjury, 
contrary,"  etc. 

The  affidavit  upon  which  the  charge  of  perjury  is  pred- 
icated, being*  an  affidavit  required  by  law,  the  indictment 
under  consideration  is  based  upon  section  2006,  R.  S.  1881, 
which  provides  that,  "Whoever  having  taken  a  lawful 
oath  or  affirmation  in  any  matter  in  which,  by  law,  an  oath 
or  affirmation  may  be  required,  shall,  upon  such  oath  or 
affirmation,  swear  or  affiriji  willfully,  corruptly,  and  falsely 
touching  any  matter  material  to  the  point  in  question,  shall 
be  deemed  guilty  of  perjury,  contrary,"  etc. 

Many  objections  to  the  sufficiency  of  this  indictment  are 
urged  by  the  appellee,  all  of  which  we  will  consider  in  the 
order  in  which  they  are  made. 

It  is  first  contended  that  no  valid  indictment  could  be 
predicated  on  the  affidavit  in  question,  for  the  reason  that 
such  affidavit  contains  no  venue. 
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This,  in  our  opinion,  is  not  a  valid  objection.  It  is  al- 
leged in  the  indictment  that  the  affidavit  was  made  at 
Harrison  county,  Indiana.  As  to  whether  the  affidavit  was 
sufficient  to  accomplish  the  object  for  which  it  was  intended 
is  not  a  material  question.     State  v.  Flagg^  27  Ind.  24. 

Nor  is  the  objection  that  the  election  inspector  did  not 
attach  his  official  title  to  his  name  signed  to  the  jurat  ten- 
able. It  is  alleged  that  he  was  the  inspector  of  the  elec- 
tion at  which  Bray  attempted  to  vote,  which  is  a  fact 
susceptible  of  proof,  we  think,  by  parol  evidence.  Proof 
that  he  was  acting  as  an  inspector  would  be  prima  facie 
evidence  of  his  official  character. 

It  is  also  objected  that  it  does  not  appear  that  the  affida- 
vit was  sworn  to  before  any  one  authorized  to  administer 
the  oath. 

Of  course  the  authority  of  the  officer  administering  the 
oath  must  appear,  either  by  direct  allegation  or  by  the 
facts  set  forth  in  the  indictment,  otherwise  the  indictment 
would  be  bad  on  motion  to  quash.  But  where  the  author- 
ity of  the  officer  to  administer  the  oath  fully  appears  by 
the  facts  set  forth  in  the  indictment,  a  formal  allegation  of 
his  authority,  which  is  at  best  in  the  nature  of  a  conclu- 
sion, could  subserve  no  good  purpose.  We  think  the  au- 
thority of  the  officer  to  administer  the  oath  may  be  shown 
as  well  by  a  statement  of  the  facts  as  by  the  allegation  that 
he  had  authority.  Babcock  v.  United  States,  34  Fed.  Rep. 
873. 

We  take  judicial  notice  of  the  statutes  of  the  State,  and, 
when  the  facts  iu  relation  to  the  making  of  an  affidavit  are 
stated,  we  must  take  notice  of  the  authority  of  the  officer 
before  whom  it  was  made.  Section  4702,  R.  S.  1881,  con- 
fers upon  the  inspectors  of  elections  the  authority  to  ad- 
minister all  necessary  oaths,  where  one  offering  to  vote  is 
challenged. 

When  the  fact  is  stated  that  Bray  offered  to  vote  and 
was  challenged,  and  that,  for  the  purpose  of  enabling  him 
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to  vote,  the  appellee  made  the  affidavit  set  out  in  the  in- 
dictment, before  the  inspector  of  the  election  at  which  Bray 
offered  to  vote,  we  must  know  that  such  inspector  had  au- 
thority under  the  above-mentioned  section  of  the  statute, 
to  administer  the  oath. 

So  it  is  urged  that  the  materiality  of  the  affidavit  set  out 
in  the  indictment  does  not  appear  for  the  reason  that  the 
ground  upon  which  Bray  was  challenged  is  not  set  forth. 

The  materiality  of  the  affidavit  must  appear  *either  by 
averment  or  by  a  statement  of  the  facts.  It  may  be  shown 
in  either  mode.  State  v.  Flagg,  supra;  State  v.  Anderson, 
103  Ind.  170 ;  State  v.  Reynolds,  108  Ind.  353. 

The  point  in  question  in  this  case,  as  shown  by  the  alle- 
gations in  the  indictment,  was  Bray's  right  to  vote  at  the 
precinct  therein  named.  His  residence  in  the  State,  in  the 
county,  township,  and  precinct,  were  matters  material  to 
the  point  in  question,  for,  if  ho  had  not  been  such  resident 
for  the  period  required  by  law,  he  was  not  entitled  to  vote. 
We  think  the  materiality  of  the  affidavit  sufficiently  ap- 
pears. 

In  our  opinion,  the  indictment  is  not  bad  for  want  of  a 
direct  allegation,  that  the  affidavit  therein  set  out  was  filed 
with  the  election  board.  It  is  shown  that  the  point  in 
question,  before  the  election  officers,  was  the  qualification 
of  Bray  as  an  elector,  who  had  been  challenged,  and  who 
was  insisting  upon  voting.  The  affidavit  in  question  was 
sworn  to  before  the  inspector,  by  the  appellee,  for  the  pur- 
pose of  enabling  him  to  vote.  In  this  respect  the  case  is 
distinguished  from  Smith  v.  State,  125  Ind.  440. 

It  is  now  held  that  no  greater  certainty  is  required  in 
criminal  than  in  civil  pleading.,  McCool  v.  State,  23  Ind.  127. 

There  being  a  material  point  in  question  pending  before 
the  election  board,  the  offense  was  complete  the  moment 
the  appellee  knowingly  made  a  false  affidavit  before  the 
board,  material  to  that  point,  for  the  purpose  of  enabling 
them  to  determine  it.     It  is  wholly  immaterial  whether  the 
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affidavit  accomplished  the  purpose  for  which  it  was  in- 
tended. • 

Nor  was  it  necessary,  in  our  opinion,  to  give  the  name 
of  the  person  who  challenged  Bray.  The  allegation  be- 
ing mere  matter  of  inducement,  it  was  sufficient  to  allege 
that  he  was  challenged  by  a  legal  voter  of  the  precinct. 

It  was  not  necessary  that  the  indictment  should  allege 
that  the  affidavit  was  signed  in  the  presence  of  the  elec- 
tion board.  The  place  where  it  was  signed  could,  in  no 
manner,  affect  the  question  of  its  truth  or  falsity. 

The  indictment  is  somewhat  informal,  and  is  in  some 
respects  uncertain,  but  it  seems  to  contain  all  the  necessary 
allegations  to  make  a  good  charge  of  perjury.  In  our 
opinion,  the  court  erred  in  sustaining  the  motion  of  the 
appellee  to  quash  this  indictment. 

Judgment,  reversed,  with  directions  to  the  Circuit  Court 
to  overrule  the  motion  of  the  appellee  to  quash  the  indict- 
ment in  this  case. 

Filed  December  20,  1892. 
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joining their  hydraulic  canal,  and  agreed,  as  part  consideration,  to  fur- 
nish the  grantees  free  water  power  for  three  years,  and  after  said  time  to 
execute  a  lease  for  water  power  for  a  certain  rent  per  annum,  the  lease  to 
provide  for  a  lien  on  the  machinery  and  fixtures  of  a  mill  to  be  erected 
on  said  land,  and  to  license  the  lessor,  in  default  of  payment  of  rent,  to 
enter  upon  the  premises,  and  shut  off  the  water  power,  and  take  posses* 
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sion  of  said  machinery  and  fixtures,  and  hold  the  same  free  and  dis- 
charged of  all  claim,  right  or  title  of  the  lessees,  their  heirs  and  assigns, 
until  all  rents,  interest,  damages,  and  costs  due  the  lessee  shall  be  paid, 
which  lease  was  never  executed,  but  the  water  rents  were  received  by  the 
hydraulic  company,  from  time  to  time,  and  by  its  successor,  with  knowl- 
edge of  the  several  changes  in  ownership  of  said  mill,  and  upon  the 
terms  stipulated. 

Held,  that  the  right  to  enter  upon  the  premises,  and  to  shut  off  the  water 
power,  and  to  take  possession  of  the  machinery  and  fixtures,  and  to  hold 
the  same  free  and  discharged  of  all  claim,  right,  or  title  of  the  owners, 
until  all  the  rents,  etc.,  shall  be  paid,  gives  no  interest  in  the  land  be- 
yond a  mere  license  to  enter  thereon  for  the  purposes  mentioned. 

Held,  also,  that  from  the  nature  of  the  contract,  the  machinery  and  the 
fixtures  of  the  mill  must  remain  personal  property. 

Held,  also,  that  the  machinery  and  fixtures  being  attached  to  the  realty  as 
a  part  of  it,  and  essential  to  its  use  and  value,  could  not  enlarge  the 
scope  of  the  lien  so  as  to  include  the  realty. 

Heldy  also,  that  the  lien  mentioned  in  the  lease  contract  is  a  chattel  lien, 
and  that  the  word  "goods,"  as  used  in  the  statute  of  frauds,  is  broad 
enough  to  cover  "fixtures  and  machinery." 

Lien. — Action  on  (hxd  Agreement  to  Execute  a  Mortgage. —  When  Equity  will 
not  Aid. — Fraud. — Inevitable  Accident. — Relief  Against. — In  an  action  to 
subject  machinery  and  mill  fixtures  to  an  equitable  lien  for  water  rent, 
upon  an  oral  agreement  to  execute  a  written  evidence  of  such  lien,  where 
it  does  not  appear  that  the  failure  to  execute  such  instrument  was  because 
of  fraud  or  accident,  but  by  neglect,  equity  will  not  aid  to  enforce  such 
a  lien,  as  it  only  comes  to  the  aid  of  those  who,  though  awake,  have  been  en- 
trapped by  fraud,  or  have  been  prevented  from  getting  their  agreement  put 
into  writing  by  inevitable  accident,  and  not  to  one  who  sleeps  on  his  rights. 

Pleading. — Contract. —  When  Copy  of  Need  not  be  Filed  with  Complaint. — 
Where  an  action  is  not  to  enforce  a  written  contract,  but  to  enforce,  as 
executed,  a  contract,  the  terms  of  which  had  never  been  reduced  to 
writing,  the  action  is  not  such  as  requires  a  copy  of  the  contract  to  be 
filed  with  the  complaint. 

Contract. — Lease. — Right  of  Lessee  to  Assign  his  Interest  in. — Consent  of  Lessor. 
— Rent. — A  lease  contract,  the  provisions  of  which  restricted  the  power 
of  the  lessees  to  transfer  their  rights  in  the  lease  without  the  consent  of 
the  lessor  in  writing,  added  nothing  to  the  financial  obligation  of  the 
lessees,  and  did  not  alter  the  terms  upon  which  rents  were  to  be  paid. 

From  the  Elkhart  Circuit  Court. 

J".  M.  Vanfleet,  for  appellant. 

H.  D.  Wilson,  W.  J".  Davis  and  H.  C.  Wilson,  for  ap- 
pellees. 
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Hackney,  J. — This  action  was  for  the  recovery  of  water 
rents  from  the  appellees,  the  Erwin-Lane  Paper  Company, 
John  C.  Erwin,  Abram  Upp  and  Stephen  A.  Burrows,  and 
to  subject  the  paper  mill,  machinery,  and  fixtures  of  said 
company  to  an  equitable  lien  for  such  rents  as  against  the 
parties  above  named,  and  the  several  other  appellees  hold- 
ing mortgage  liens'  upon  said  property.  The  appellant  re- 
covered a  personal  judgment  against  the  Erwin-Lane  Paper 
Company  and  John  C.  Erwin  for  $1,820.60  and  a  lien,  as 
against  them,  upon  the  machinery  and  fixtures  of  said  mill, 
for  the  security  of  said  sum,  with  interest  and  costs,  but 
subject  to  the  superior  rights,  as  liens,  of  said  several  mort- 
gages. 

This  judgment  was  upon  special  findings  by  the  court, 
and  in  this  court  the  appellant  presents  upon  the  assign- 
ments of  error  and  argument  these  two  questions :  should 
the  lien  found  in  favor  of  the  appellants  have  extended  to 
the  real  estate  of  the  Erwin-Lane  Paper  Company,  and 
should  it  have  been  held  senior  to  the  liens  of  the  mort- 
gages ? 

The  findings  of  fact  disclose  that  on  the  23d  day  of 
April,  1873,  the  appellant's  predecessor,  the  St.  Joseph  Hy- 
draulic Company  and  Building  Association,  owned  certain 
real  estate  and  water  power  in  the  city  of  Elkhart,  and  on 
that  day  entered  into  a  written  contract  with  John  C.  Er- 
win, Abram  Upp,  Stephen  A.  Burrows,  and  one  George  W. 
Erwin,  now  deceased,  to  sell  them  a  tract  situated  upon 
the  hydraulic  canal  of  said  association,  and  indicated  by 
general  description,  a  deed  for  which  was  to  be  executed 
as  soon  as  a  survey  could  be  made.  The  association  re- 
served certain  privileges  in  controlling  the  flume  on  the 
land,  and  to  extend  the  uses  of  its  water  power  to  other 
tracts,  and  agreed  to  furnish  them,  for  propelling  their  mill 
machinery,  two  hundred  horse  power  of  water  free  of 
charge  for  the  first  three  years,  and  thereafter  at  the  rate 
of  two  hundred  dollars   per  annum    for    each  ten-horse 
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power  to  be  leased.  It  was  also  agreed  that  said  associa- 
tion should  give  a  lease  to  said  Erwin,  Upp,  Burrows,  and 
Erwin,  embodying  the  foregoing,  and  to  conform  to  cer- 
tain "  conditions  and  covenants  "  of  an  indenture  named, 
two  of  the  provisions  of  which  indenture  are  as  follows : 

"  If  the  rents  hereinbefore  agreed  to  be  paid  to  said  as- 
sociation or  its  assigns  shall  not  be  paid  according  to  the 
terms  of  this  contract,  or  if  the  same  or  any  portion 
thereof  shall  remain  in  arrear  and  unpaid  for  a  longer  time 
than  two  months  after  the  same  has  been  due  and  payable, 
then  the  said  association,  or  its  assigns,  shall  have  the  right, 
by  its  officers  or  agents,  to  enter  into  and  upon  the  lots  and 
premises  upon  which  the  wheels  and  works  of  the  said 
George  W.  Erwin,  J.  C.  Erwin,  Abram  Upp,  and  S.  A.  Bur- 
rows, their  heirs  or  assigns,  may  be  situated,  and  shall 
have  the  right  to  shut  off  the  water  from  the  said  wheels 
and  works,  and  to  take  possession  of  the  said  machinery 
and  fixtures  of  the  said  George  W.  Erwin,  J.  C.  Erwin, 
Abram  Upp,  and  S.  A.  Burrows,  their  heirs  or  assigns,  and 
to  hold  the  same  free  and  discharged  of  all  claim,  right  or 
-  title  of  the  said  George  "W\  Erwin,  J.  C.  Erwin,  Abram 
Upp,  and  S.  A.  Burrows,  their  heirs  and  assigns,  until  all 
the  rents,  interest,  damages,  and  costs  due  to  the  said  hy- 
draulic company  and  building  association  shall  be  fully  paid 
and  satisfied. 

"Eighth.  The  rights  of  the  said  George  W.  Erwin,  J. 
C.  Erwin,  Abram  Upp,  and  S.  A.  Burrows,  under  this  in- 
strument, shall  not  be  transferred  by  them  without  the 
written  consent  of  the  treasurer  of  said  hydraulic  company 
and  building  association." 

It  is  found  that  the  deed  of  conveyance  so  agreed  to  be 
made  was  executed ;  that  Erwin,  Upp,  Burrows,  and  Erwin 
erected,  furnished  and  operated  a  paper  mill  upon  the  real 
estate  conveyed ;  that  the  hydraulic  company  and  building 
association,  and  its  successor,  the  appellant,  supplied  the 
water  power  to  operate  said  mill  for  the  original  and  sev- 
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eral  successive  owners  thereof;  that  the  lease  so  agreed  to 
be  executed  was  never  executed,  nor  was  a  lease  according 
to  the  terms  of  said  agreement  ever  tendered  to  said  Er- 
win,  Upp,  Burrows,  and  Erwin,  or  their  successors ;  that  the 
water  rents  were  received  by  said  association  and  its  suc- 
cessor, the  appellant,  from  time  to  time,  with  a  knowledge 
of  the  several  changes  of  ownership  in  said  mill,  and  upon 
the  terms  stipulated  in  said  agreement,  until  1884,  when 
the  Erwin-Lane  Paper  Company,  a  corporation,  owned  said 
mill,  and  owing  to  the  financial  embarrassment  of  said  com- 
pany, certain  compromises  were  made  in  the  water  rent 
account,  and  it  was  agreed  that  thereafter  the  rents  should 
become  due  and  payable  April  first  and  October  first,  in- 
stead of  January  first  and  July  first, ; as  by  the  original 
agreement. 

John  C.  Erwin  is  a  member  of  said  Paper  Company; 
Abram  Upp  and  Stephen  A.  Burrows  have  no  interest  in 
the  litigation ;  the  St.  Joseph  Hydraulic  Company  and 
Building  Association  has  been  succeeded  in  right  by  the 
appellant ;  Robert  Wilson  &  Daniel  McCallay,  Daniel  Mc- 
Callay,  the  Farmers'  National  Bank  of  Constantine,  Mich- 
igan, Frank  B.  Erwin  and  Jacob  C.  Lane,  Frank  B.  Er- 
win, trustee  for  Elizabeth  Ann  Strowbridge,  and  Frank  B. 
Erwin,  executor  of  the  estate  of  George  W.  Erwin,  de- 
ceased, are  the  holders  of  mortgage  liens  upon  the  paper 
mill,  machinery,  and  fixtures,  which  aggregate  over  $23,500, 
and  the  appellee,  James  A.  Hill,  is  the  assignee  of  the 
Erwin-Lane  Paper  Company. 

The  court  further  found  that  at  the  time  of  the  delivery 
of  the  mortgages  to  Wilson  &  McCallay,  and  to  McCallay, 
said  McCallay  knew  of  the  existence  of  the  contract  for  a 
lease,  but  knew  nothing  of  its  contents ;  that  at  the  time 
of  the  delivery  of  the  mortgages  to  the  Farmers'  National 
Bank,  Lane  and  Erwin,  and  the  mortgage  to  Frank  B. 
Erwin,  in  trust  for  Elizabeth  Ann  Strowbridge,  said  Frank 
B.  Erwin  had  full  knowledge  of  the  existence,  terms,  and 
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conditions  of  the  original  contract  for  a  lease.  And  it  is 
further  found  that  by  the  contract  of  April  22, 1873,  it  was 
the  intention  of  the  parties  that  water  rents  should  be  se- 
cured by  the  proposed  lease,  in. giving  a  lien"  upon  the  fix- 
tures and  machinery  of  the  paper  mill  then  in  contempla- 
tion, and  that  said  fixtures  and  machinery  were  to  remain 
attached  to  the  buildings  of  the  proposed  lessees. 

It  is  urged  by  the  appellant  that  the  provisions  of  the 
contemplated  lease,  as  to  the  security  of  water  rents,  were, 
by  construction  and  implication,  broad  enough  to  include 
the  freehold.  The  right  "  to  enter  upon  the  premises,"  and, 
while  there,  "  to  shut  oft1  the  water  from  the  wheels  and 
works,  and  to  take  possession  of  the  said  machinery  and  fix- 
tures, *  *  *  and  to  hold  the  same  free  and  discharged 
of  all  claim,  right,  or  title"  of  the  owners,  "until  all  the 
rents,  interest,  damages,  and  costs  due  *  *  *  shall  be 
paid  and  satisfied,"  gives  no  interest  in  land  beyond  a  mere 
license  to  enter  for  the  purpose  of  exercising  the  primary 
right  over  the  machinery  and  fixtures,  which,  from  the  na- 
ture of  the  contract,  must  remain  personal  property,  as 
between  the  parties  to  the  contract.  The  court  found  that 
it  was  the  intention  of  the  parties  to  the  contract  of  April 
22,  1873,  to  execute  a  lease  which  should  give  the  lessors 
the  right  to  hold,  without  removing,  the  fixtures  and  ma- 
chinery to  secure  the  water  rents.  The  fact  that  the  right 
to  remove  was  withheld  would  not  enlarge  the  scope  of  the 
lien  so  as  to  include  property  of  a  different  class  from  that 
particularly  designated. 

It  is  clear  that  the  parties  might  have  contracted  to  con- 
tinue the  nature  of  the  property,  fixtures,  and  machinery 
as  personalty,  but  to  attach  that  property  to  the  realty,  as  a 
part  of  it  and  essential  to  its  uses  and  value,  could  not,  as 
we  have  said,  enlarge  the  scope  of  the  lien  so  as  to  include 
the  realty. 

We  have  no  finding  as  to  the  extent  to  which  the  fix- 
tures and  machinery  were  attached  to  the  realty,  and  how 
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far,  if  at  all,  they  lost  identity  as  personalty.  From  their 
character,  unattached  to  the  realty,  and  from  the  fact  that 
the  parties  contracted  with  reference  to  a  lien  upon  them, 
as  distinct  from  the  real  estate,  we  must  treat  them,  as  be- 
tween  the  parties  to  that  contract,  as  personal  property. 
Binkley  v.  Forkner,  117  Ind.  181. 

The  proposed  lien  being  treated  as  a  chattel  lien,  the  ap- 
pellant contends  that  it  is  not  within  the  provisions  of 
section  4913  of  the  Revised  Statutes  of  1881,  which  pro- 
vides that  "  no  assignment  of  goods,  by  way  of  mortgage, 
shall  be  valid  against  any  other  person  than  the  parties 
thereto,  where  such  goods  are  not  delivered  to  the  mort- 
gagee or  assignee  anjl  retained  by  him,  unless  such  assign- 
ment or  mortgage  shall  be  acknowledged,  as  provided  in 
case  of  deeds  of  conveyance,  and  recorded  in  the  recorder's 
office  of  the  county  where  the  mortgagor  resides,  within 
ten  days  after  the  execution  thereof." 

The  argument  is  that  the  word  "  goods,"  as  used  in  the 
statute,  is  used  in  such  a  limited  and  technical  sense  as  not 
to  include  "fixtures  and  machinery, "  and  that,  therefore, 
the  contemplated  lien  could  not  have  been  a  statutory  lien. 

If  this  contention  of  the  appellant  should  succeed,  not 
only  would  commercial  usages  of  the  State  be  overturned, 
but  it  would  seem  that  the  recognized  construction  of  the 
statutory  provision  in  question  by  this  court  for  almost 
fifty  years  must  be  disturbed.  While  the  exact  question 
discussed  has  not  been  presented  before,  yet  this  court  has 
recognized  the  application  of  the  statute  to  other  property 
than  mere  "  goods  "  so  long  and  so  frequently  as  to  settle 
it.  The  following  are  some  of  the  decisions  to  which  we 
refer :  Sparks  v.  State  Bank,  7  Blackf.  469,  an  engine ; 
Tenant  v.  Rumjield,  11  Ind.  130,  horses,  wagon,  and  cows ; 
JBlakemore  v.  Taber's  Exec,  22  Ind.  466,  buildings  and  im- 
provements; McCord  v.  Cooper,  30  Ind.  9,  three  yoke  of 
oxen;  Stinson  v.  Minor,  34  Ind.  89,  a  steamboat;  Stone- 
breaker  v.  Kerr,  40  Ind.  186,  horses  and  wagon ;    Sidener 
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v.  Bible,  43  Iud.  230,  horses  and  agricultural  implements; 
Ebberle  v.  Mayer,  51  Ind.  235,  stock,  tools,  and  fixtures; 
Holman  v.  Doran,  56  Ind.  358,  a  brown  mare ;  Tindail  v. 
Wasson,  74  Ind.  495,  two  mule  colts ;  Zehner  v.  Aultman, 
74  Ind.  24,  reaper,  mower,  and  growing  wheat;  JEaton 
v.  McKahan,91  Ind.  109,  a  steam  engine;  McCormickv. 
Hartley,  107  Ind.  248,  printing  presses;  Binkley  v.  Forkner, 
117  Ind.  176,  engine,  boiler,  etc.;  Brown  v.  Corbin,121  Ind. 
455,  a  house;  McFadden  v.  ifoss,  126  Ind.  341,  saloon  fix- 
tures, etc. ;  Fordice  v.  Gibson,  129  Ind.  7,  staves. 

Webster  defines  "  good "  as  "  a  valuable  possession  or 
piece  of  property. ;  especially  and  almost  universally  in  the 
plural,  goods,  wares,  commodities,  chattels." 

It  is  said  in  Burrill's  Law  Dictionary  that  the  word 
"goods"  strictly  seems  to  be  applicable  only  to  inanimate 
movables,  being  in  this  respect  less  comprehensive  than 
"chattels,"  which  includes  animals. 

Either  of  these  definitions  is  sufficiently  comprehensive 
to  include  the  property  sought  to  be  reached  by  the  lien 
here  claimed,  but  in  Curtis  v.  Phillips,  5  Mich.  Ill,  it  is 
said  that  "the  term  goods,  when  used  in  contradistinction 
to  real  estate,  would  doubtless  include  all  kinds  of  mova- 
ble personal  property."  It  is  in  this  sense  that  the  word 
is  used  in  the  statute  in  question,  and  must  be  held  to  in- 
clude property  of  the  description  of  that  here  involved. 

A  further  question  discussed  is  as  to  the  effect  of  the 
appellant's  failure  to  make  the  lease  so  agreed  to  be  exe- 
cuted. 

In  vol.  1,  p.  49,  section  70,  of  Jones  on  Liens,  it  is  said : 
"  Had  there  been  an  express  oral  agreement  that  a  mort- 
gage should  be  given,  and  it  could  be  shown  that  the  fail- 
ure to  execute  the  mortgage  was  by  reason  of  some  fraud 
or  accident,  there  might  be  good  ground  for  relief  in  equity. 
But  mere  neglect  to  execute  the  mortgage,  or  neglect  to 
execute  a  written  agreement  for  a  mortgage,  is  not  such  an 
accident  as  equity  will  relieve  against.     'It  does  not  come 
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to  the  aid  of  the  sleeper,  but  of  him  who,  though  awake, 
has  been  entrapped  by  fraud,  or  been  prevented  from  get- 
ting his  agreement  put  into  writing  by  inevitable  accident/  " 
Printup  v.  Barrett,  46  Ga.  407. 

An  agreement  to  execute  a  mortgage  in  praesenti,  where 
the  actual  execution  fails  through  inadvertence,  does  not 
constitute  a  lien  of  any  force  as  against  subsequent  condi- 
tions. Boone  on  Mortgages,  section  32;  Price  v.  Cutts, 
Sheriff,  29  Ga.  142. 

The  contract  set  up  is  one  for  the  execution  of  a  mort- 
gage lieu ;  it  is  not  the  lien.  Upon  it  the  court  is  asked  to 
enforce  the  rule  of  equity  that  it  will  consider  as  done  that 
which  ought  to  have  been  done.  Equity  will  reform  an 
instrument,  but  it  will  not  make  one.  Where,  by  mistake 
or  fraud,  the  wrong  instrument  is  executed,  equity  will, 
where  injustice  will  not  be  done  to  others,  correct  or  sub- 
stitute the  contract  intended  by  the  parties.  But  in  this 
case,  if  we  declare  the  mortgage  as  executed,  because,  under 
the  contract  pleaded,  it  ought  to  have  been  executed,  we 
not  only  set  up  a  new  contract,  the  execution  of  which 
was  omitted  by  the  inadvertence  of  the  appellant,  but  we 
declare  it  as  in  existence  from  April  22, 1873,  unrecorded. 
The  conclusion,  when  we  are  confronted  with  the  statute 
requiring  a  record  of  such  liens  as  against  third  persons, 
finds  its  destruction.     Price  v.  Cults,  supra. 

It  is  unnecessary  for  us  to  decide  that  an  equitable  lien 
upon  personal  property  may  not  exist  in  this  State.  In- 
deed, as  between  the  immediate  parties,  we  think  it  quite 
clear  that  it  may,  but  supposing  the  lease  contemplated  by 
the  agreement  of  April  22, 1873,  to  have  been  executed,  it 
would  have  given  the  appellant  such  special  property  in 
the  machinery  and  fixtures,  upon  default  in  water  rents,  as 
that  it  could  have  taken  them  into  possession  and  held 
them  "free  and  discharged  of  all  claim,  right,  or  title  of 
the   lessees,  "until   all  rents,  interest,  damage,  and  costs 
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were  fully  paid;  while  an  equitable  lien  is  not  an  estate  or 
property  in  the  thing  itself. 

Says  Mr.  Pomeroy,  in  his  excellent  work  on  Equity  Ju- 
risprudence, vol.  3,  section  1233 :  "An  equitable  lien  is  not 
an  estate  or  property  in  the  thing  itself  *  *  *  it  is  the 
very  essence  of  this  condition  that  while  the  lien  contin- 
ues the  possession  of  the  thing  remains  with  the  debtor  or 
the  person  who  holds  the  proprietary  interest  subject  to 
the  encumbrance." 

By  a  long  continued  rule  in  this  State,  the  lien  of  a  chat- 
tel mortgage  vests  a  special  property  interest  in  the  mort- 
gagee, although,  by  the  terms  of  the  mortgage,  the  possession 
of  the  property  continues  in  the  mortgagee.  If,  therefore, 
the  contemplated  lease  had  been  executed,  it  would  have 
been,  in  the  features  involved  in  this  cause,  a  chattel  mort- 
gage. As  we  have  seen,  "  no  assignment  of  goods,  by  way 
of  mortgage,  shall  be  valid  against  any  other  person  than 
the  parties  thereto,  where  such  goods  are  not  delivered  to 
the  mortgagee  or  assignee,  and  retained  by  him,  unless 
such  assignment  or  mortgage  shall  be  acknowledged 
*  *  *  and  recorded  *  *  *."  Section  4913,  R.  S. 
1881.  The  equitable  lien,  the  common  law  lien,  and  the 
statutory  lien,  are  quite  similar,  so  much  so  as  to  almost 
baffle  distiriction,  the  common  law  lien  invariably  requir- 
ing a  delivery  and  retention  of  possession  in  the  condition, 
being  its  princi pal  distinguishing  characteristic  from  the 
other  two  classes  of  liens.  But  in  each  there  is  that  feat- 
ure of  an  "  assignment  of  goods,"  which,  as  "  against  any 
other  person  than  the  parties,"  renders  it  invalid  under 
our  statute,  unless  acknowledged  and  recorded. 

The  cases  of  Kennedy  v.  Shaio,  38  Ind.  474 ;  Locfooood 
v.  Slevin,  26  Ind.  124 ;  Boss  v.  Menefee,  125  Ind.  432 ;  Scarry 
v.  Bennett,  2  Ind.  App.  167 ;  Boone  on  Mortgages,  section 
253,  n.  14  and  15,  establish  the  invalidity  of  such  an  "as- 
signment of  goods,"  even  as  to  third  parties  with  actual 
notice  of  the  lien.     This  court  held,  in  Granger  v.  Adams, 
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90  Ind.  87,  that  one  who  asserts  a  right  under  such  an  in- 
strument paramount  to  the  claims  of  creditors,  must  show 
that  all  has  been  done  that  the  statute  requires.  There  is 
but  little  more  for  contention  by  the  appellant,  against  the 
appellees  who  are  mortgagees.  The  court  below  commit- 
ted no  error  in  holding  the  mprtgage  liens  senior  to  the 
claim  of  the  appellant. 

The  appellees,  by  assignment  of  cross-errors,  have  pre- 
sented several  questions  which,  with  one  or  two  exceptions, 
have  been  considered  in  what  we  have  already  said.  For 
the  appellees,  John  C.  Erwin  and  the  paper  company,  it  is 
urged  that  their  demurrers  to  the  complaint  should  have 
been  sustained.  It  is  said  that  the  absence  of  a  copy  of 
the  contract  sued  on  was  fatal  to  the  complaint.  The  na- 
ture of  the  cause  of  action  was  not  for  the  enforcement 
of  an  existing  written  contract,  but  to  enforce,  as  executed, 
a  contract,  the  terms  of  which  had  never  been  reduced  to 
writing.  The  case  is  clearly  an  exception  to  the  general 
rule  requiring  a  copy  of  a  contract  which  is  the  basis  of 
the  cause  of  action,  to  be  made  a  part  of  the  complaint. 
Neither  is  the  cause  a  possessory  action,  and  therefore  does 
not  come  within  the  rule  in  Roberts  v.  Norris,  67  Ind.  386, 
requiring  a  demand. 

It  is  also  contended  on  behalf  of  said  appellees,  that  the 
personal  judgment  against  said  John  C.  Erwin  and  the  paper 
company  was  erroneous,  because  the  appellant  had  permit- 
ted several  of  the  original  contracting  parties  to  be  released, 
and  that,  under  the  holding  of  this  court  in  Kennard  v. 
Carter,  64  Ind.  31,  the  release  of  one  joint  contractor  re- 
leases all.  The  expressed  terms  of  the  contract,  so  far  as 
it  provided  the  stipulations  of  the  proposed  contract  or 
lease,  reserved  the  enforcement  thereof  not  only  as  against 
the  original  contractors,  but  as  against  their  assigns. 
John  C.  Erwin  is  one  of  the  original  contracting  parties, 
and  a  member  of  the  paper  company,  which  company 
stands  in  the  relation  of  an  assignee  to  Upp,  Burrows,  and 
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George  W.  Erwin,  and  to  the  appellant,  as  having  assumed 
the  obligations  of  the  contract.  The  provision  of  the 
contemplated  lease  which  restricted  the  power  of  the  les- 
sees to  transfer  their  rights  in  the. lease  without  the  consent 
of  the  association  in  writing,  added  nothing  to  the  financial 
obligation  of  the  lessees,  and  did  not  alter  the  terms  upou 
which  rents  were  tov  be  paid.  We  are  not  satisfied  that  the 
court  below  committed  any  error  for  which  this  cause 
should  be  reversed. 

The  judgment  is,  therefore,  affirmed. 

Filed  January  24,  1893. 
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No.  16,095. 

Brown  bt  al.  v.  Brown. 

Deed. — Real  Estate. — Conveyance  to  Husband  and  Wife. — Provision  Against 
Estate  in  Entirety. — Tenancy  in  Common. — Where  a  deed  to  a  husband  and 
wife  contains  the  following:  "Each  of  the  above  grantees  having  con- 
tributed equally  in  the  purchase  of  the  above-described  real  estate,  it  is 
the  express  understanding  and  agreement  that  said  real  estate  shall  be 
held  by  thein  in  common,  and  not  in  joint  tenancy,"  the  quoted  pro- 
vision clearly  being  intended  to  make  the  husband  and  wife  tenants  in 
common,  and  not  in  the  entirety,  effect  will  be  given  to  the  intent  of  the 
deed. 

Real  Estate. — Husband  and  Wife. — Conveyance  to. —  Words  Limiting  Estate. 
— Tenancy  in  Common. — Tenancy  in  Entirety. — Where  a  conveyance  is  made 
to  a  husband  and  wife  without  any  words  limiting  the  estate,  they  will 
hold  it  as  tenants  in  entirety,  but  where  there  are  words  in  the  deed  so 
limiting  the  estate  conveyed  that  it  appears  that  the  grantor  intended 
that  the  grantees  should  hold  by  moieties,  such  intention  will  prevail. 

Appeal. — Error  Assigned  on  Pleading  Alone. — Transcript. —  What  it  Should 
Contain. — Where  error  is  predicated  upon  a  ruling  on  a  pleading  alone, 
the  transcript  of  the  record  need  not  contain  any  of  the  proceedings 
after  the  ruling  complained  of. 

Pleading. — Partition. — Sufficiency  of  Complaint. — Present  Interest. — Failure  to 
Allege. — A  complaint  for  partition  of  laud,  which  does  not  allege  a  pres- 
ent interest  in  the  land,  is  insufficient. 

From  the  Montgomery  Circuit  Court. 
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G.  D.  Hurley y  M.  E.  Clodfelter  and  J.  W.  Kern,  for  ap- 
pellants. 

T.  F.  Davidson  and  J.  West,  for  appellee.  t 

Hackney,  J. — The  only  question  properly  presented  by 
the  record,  in  this  cause,  is  the  sufficiency  of  the  complaint 
of  the  appellants.  It  is  in  two  paragraphs,  seeking  parti- 
tion of  a  tract  of  land  in  Crawfordsville.  Each  paragraph 
alleges  that  the  appellee  was  the  second  wife  of  James 
Brown,  who  died  intestate,  on  the  21st  day  of  February, 
1890,  leaving  said  appellee  without  children,  but  leaving 
appellants  as  his  children  by  a  former  marriage ;  that  on 
the  26th  day  of  March,  1875,  one  Ramey  conveyed  said 
tract  to  said  James  and  his  wife,  the  appellee,  the  deed  of 
conveyance  containing  the  following  language : 

"Each  of  the  above  grantees  having  contributed  equally 
in  the  purchase  of  the  above-described  real  estate,  it  is  the 
express  understanding  and  agreement  that  said  real  estate 
shall  be  held  by  them  in  common,  and  not  in  joint  ten- 
ancy." 

Tlie  theory  of  each  paragraph  was  that  the  title  conveyed 
ttf  James  and  Margaret  was  in  common,  and  not  in  en- 
tirety, and  that  upon  the  death  of  James,  Margaret  be- 
came the  owner  under  the  conveyance,  of  the  undivided 
one-half,  and,  as  widow,  of  the  undivided  one-sixth  for 
life.  The  appellee  contends  that  the  deed  conveyed  a  title 
in  entirety,  which,  upon  the  death  of  James,  she,  as  his 
widow,  took  as  survivor. 

But  for  the  condition  above  quoted  from  the  deed,  we 
should  incline  to  the  view  of  the  appellee.  The  question  is 
now  well  settled  in  this  State,  that  if  a  conveyance  be  made 
to  husband  and  wife  jointly,  and  without  words  limiting  the 
estate  taken,  they  will  take  as  tenants  in  entirety.  It  is 
also  well  settled  that,  where  there  are,  in  the  deed,  words  so 
limiting  the  estate  conveyed,  that  it  is  apparent  the  grantor 
intended  the  grantees  to  hold  by  moieties,  such  intention 
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will  prevail.  Hadloek  v.  Gray,  104  Ind.  596 ;  Tiedeman  on 
Real  Property,  section  244 ;  1  Washb.  on  Real  Property, 
674. 

In  Cloos  v.  Cloos,  55  Hun,  450,  the  deed  in  question  con- 
veyed land  to  the  husband  and  wife,  and  the  habendum 
clause,  as  in  this  deed  here  involved,  contained  the  limita- 
tion to  the  grantees  "as  joint  tenants,  and  not  as  tenants 
in  common."     The  court  said : 

"  It  seems  very  clearly  to  have  been  the  intention  of  the 
parties  to  create  a  joint  tenancy.  We  think  such  a  tenancy 
was  created,  unless  it  was  impossible  for  husband  and  wife 
to  take  other  than  by  the  entirety  where  they  take  under 
one  deed.  We  do  not  understand  that  such  a  disability 
exists  where  apt  words  are  used  in  the  conveyance."  Hicks 
v.  Cochran,  4  Edw.  Ch.  Ill ;  McDermott  v.  French,  15  IS. 
J.  Eq.  78 ;  4  Kent's  Com.  363. 

The  complaint  was  not  bad  on  demurrer  upon  the  con-  • 
struction  of  the  deed,  but  the  question  is  made  that  the 
complaint  alleged  only  the  conveyance  to  James  and  his 
wife — and  that,  upon  his  death,  the  appellee  and  the  appel- 
lants became  the  owners  of  the  real  estate — without  alleging 
that  he  died  seized  of  the  real  estate,  and  that  the  parties 
owned,  at  the  time  the  suit  was  commenced,  any  interest  in  the 
real  estate. 

Under  the  decision  of  this  court,  in  Wintermute  v.  Reese, 
84  Ind.  308,  the  complaint  is  defective,  for  the  reason  last 
stated.  The  appellee  has  assigned  cross-errors,  and  urges 
upon  the  attention  of  this  court  the  ruling  of  the  court 
below  in  overruling  appellee's  demurrer  to  the  appellants* 
reply  to  an  answer  in  abatement  setting  up  her  statutory 
quarantine  privileges.  The  record,  as  presented  by  the  ap- 
pellants, contains  no  such  plea  in  abatement,  reply,  or  de- 
murrer. There  is  attached  to  the  record,  as  the  appellants 
present  it,  a  transcript  of  certain  pleadings  ^nd  rulings. 
This  transcript  is  upon  the  separate  precipe  of  the  appellee, 
is  under  a  separate  caption,  and  is  over  a  separate  certifi- 
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cate  of  the  clerk.  Except  that  it  is  attached  to  the  record 
of  the  appellants,  it  is  entirely  independent  of  the  appellants' 
record  and  appeal.  The  appellant  may  direct  what  the 
transcript  shall  contain.  Section  649,  R.  S.  1881.  This 
privilege,  of  course,  must  be  so  exercised  as  to  present,  in 
intelligent  form,  the  question  sought  to  be  reviewed,  and 
this  does  not  require  a  record  of  proceedings  which  follow 
the  error  complained  of,  if  it  is  one  of  pleading.  In  this 
instance  the  complaint  went  down  under  the  demurrer,  and 
the  appellant,  for  his  own  purposes,  not  for  the  benefit  of 
the  appellee,  is  not  required  to  enlarge  the  issue  in  this 
court.  However,  it  is  of  little  consequence,  since  the  cause 
must  be  affirmed  and  the  appellee  has  received  the  delay 
of  the  statutory  period  of  quarantine  by  this  appeal. 
The  judgment  of  the  lower  courts  is  affirmed. 

Filed  January  25,  1893. 

On  Petition  for  a  Rehearing. 

Hackney,  J. — On  petition  for  a  rehearing,  the  appellants 
urge  us  to  deny  the  authority  of  Wintermute  v.  Reese,  84 
Ind.  308.  We  are  not  inclined  to  depart  from  the  rule 
there  affirmed,  nor  can  we  believe  that  it  is  not  applicable 
to  the  complaint  in  this  case.  To  allege  an  ownership  in 
lands  at  a  period  months  before  the  suit,  is  a  fact  which 
suggests  ownership  at  the  time  partition  is  asked,  but  it  is 
a  fact  which  does  not  necessarily  imply  an  ownership  at 
the  time  partition  is  sought. 

"A  fact  not  necessarily  implied,  although  inferable,  is 
not  sufficiently  alleged,  by  alleging  the  fact  which  suggests 
it."  Abbott's  Trial  Brief,  section  51 ;  Fowler  v.  New  Yorkf 
etc.,  Ins.  Co.,  26  N.  Y.  422 ;  Williams  v.  North  Am.  Ins.  Co., 
9  How.  Pr.  (BT.  Y.)  365 ;  Magauran  v.  Tiffany,  62  How.  Pr. 
(N.  Y.)  251.  The  fact  that  appellants  once  owned  does 
not  necessarily  imply  a  present  ownership. 

The  petition  is  overruled. 

Piled  February  26,  1893. 
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No.  16,100. 

White  v.  The*Evansville  &  Terre  Haute  Railroad 

Company. 

Railroad. — Passenger. — Expulsion  from  Train. — 'Action  for  Damages. — Com- 
plaint.— Necessary  Allegations. — Theory  of  Complaint. — A  complaint  against 
a  railroad  company,  for  a  wrongful  expulsion  from  one  of  its  trains  by 
the  company's  employes,  is  bad  if  it  proceeds  upon  the  theory  that  un- 
necessary force  and  violence  were  used  in  effecting  such  expulsion,  unless 
it  affirmatively  shows  by  a  statement  of  facts  that  the  force  employed 
was  unnecessary,  epithets  alone  not  being  sufficient  to  overcome  the 
presumption  that  the  conductor  did  a  lawful  act;  and  the  complaint 
is  equally  defective  if  it  proceeds  upon  the  theory  of  an  invasion  of  the 
plaintiff's  right  as  a  passenger,  when  it  does  not  affirmatively  show  by 
a  statement  of  facts,  that  the  plaintiff  complied  with  the  reasonable  reg- 
ulations of  the  company ;  that  the  conductor  did  a  wrongful  act ;  that 
the  rules  and  regulations  of  the  company  allowed  the  train  from  which 
he  was  expelled  to  carry  passengers,  and  to  stop  at  the  station  for  which 
he  had  taken  passage. 

Same. — Rules  and  Regulations  of  the  Company. — Agreements  or  Statements  in  Vio- 
lation of  by  Ticket  Agent  or  Conductor. -£A  statement  or  agreement  of  a 
ticket  agent  or  a  conductor,  in  contravention  of  the  rules  and  regulations 
of  the  company,  that  a  train  shall  stop  at  a  certain  station, can  not  bind 
the  company,  % 

From  the  Sullivan  Circuit  Court. 

W.  C.  Hultz,  for  appellant. 

J.  E.  Igleharty  E.  Taylor,  J*.  T.  Hays  and  H.  J.  Hays,  for 
appellee. 

McCabe,  J. — This  was  a  suit  by  the  appellant,  against  the 
appellee,  for  a  wrongful  expulsion  from  the  appellee's  train. 
The  Circuit  Court  sustained  a  demurrer  to  the  complaint, 
and  the  appellee  had  judgment  on  demurrer.  The  ruling' 
on  the  demurrer  is  the  only  error  assigned  here. 

The  substance  of  the  complaint  is,  "  that  the  appellee  is  a 
corporation  organized  under  the  laws  of  this  State ;  that  it 
owned  and  operated  a  line  of  railroad  from  Evansville  to 
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Terre  Haute  in  this  State,  passing  through  the  towns  of  Sul- 
livan and  Farmersburg,  in  Sullivan  county,  at  which  towns 
appellee  owned  and  maintained  a  station  depot  for  the  use 
of  the  general  public,  who  desired  to  take  passage  and  leave 
trains  upon  defendant's  said  line  of  railroad,  and  that  ap- 
pellee was  then  and  there  a  common  carrier  of  passengers 
and  freight  for  hire ;  that  on  the  5th  day  of  January,  1891, 
the  appellee  was  the  owner  and  operator  of  a  certain  train 
of  cars  over  said  line  of  railroad,  which  arrived  from 
the  south,  at  said  town  of  Sullivan  at  about  2  o'clock 
p.  m.,  each  day,  and  at  the  said  town  of  Farmersburg 
at  about  —  p.  m.  each  day,  except  Sunday ;  that  for  two 
years  immediately  prior  and  up  to  said  5th  day  of  Jan- 
uary, 1891,  appellee  had  habitually  carried  passengers  and 
freight  upon  said  train  of  cars  for  hire,  from  said  town  of' 
Sullivan  to  said  town  of  Farmersburg,  which  facts  appel- 
lant well  knew ;  that  on  said  day  the  appellant  bought  of 
the  appellee,  through  its  depot  agent,  a  round-trip  ticket 
from  the  town  of  Sullivan  to  said  Farmersburg,  and  said 
ticket  agent  told  and  directed  appellant  that  he  could  take 
passage  upon  said  train  of  cars ;  that  appellant,  with  other 
passengers,  entered  the  hind  car,  or  caboose,  of  said  train- 
in  which  appellee  had  habitually  carried  passengers,  as 
aforesaid — under  the  direction  of  appellee's  said  ticket  agent 

*  *  *  ,  in  good  faith,  to  take  passage  upon  said  train  to 
said  town  of  Farmersburg,  and  without  any  knowledge 
that  the  appellee  would  not  carry  passengers  upon  said  train 
of  cars  on  said  day ;  that  the  appellee  had  no  written  notice 
of  any  kind  or  character  posted  up  at  its  depot  at  said 
town  of  Sullivan,  stating  upon  what  train  or  trains  pas- 
sengers would  or  would  not  be  carried,  had  given  no  pub- 
lic notice,  or  in  any  way  notified  the  public  or  the  appellant, 
that  passengers  would  not  be  carried  upon  said  train  of  cars ; 

*  *  *  that  after  the  appellant  had  entered  said  car  with 
others,  and  had  taken  his  seat  as  a  passenger  in  good  faith, 

Vol.  183.— 81. 
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*  *  *  and  after  said  train  had  started  to  move  slowly, 
•appellee's  agents  and  servants,  to  wit,  the  conductor  and 
brakeman,  wrongfully  and  negligently  assaulted  the  appel- 
lant, and  ejected  him  from  said  car,  and  refused  to  allow 
the  appellant  to  take  passage  upon  said  train  of  cars  to  said 
town  of  Parmersburg,  all  of  which  was  done  without  any 
fault  or  negligence  of  the  appellant." 

There  are  many  other  allegations  in  the  complaint,  but 
they  relate  to  matters  occurring  after  the  appellant  was 
ejected  from  the  train,  affecting  only  the  measure  of  dama- 
ges. It  is  insisted  by  the  appellant  that  the  theory  upon 
which  this  complaint  is  constructed  is  that  the  appellant  was 
rightfully  in  the  car  as  a  passenger,  entitled  to  be  carried 
from  Sullivan  to  Farmersburg,  and  that,  in  violation  of  his 
rights  as  such  passenger,  he  was  wrongfully  ejected  from  said 
train ;  while  the  appellee  contends,  as  we  understand  the 
brief,  that  the  complaint  is  constructed  upon  the  theory  that 
the  gist  of  the  action  is  that  unnecessary  force  and  violence 
was  used  in  ejecting  him  from  the  train.  The  complaint  con- 
tains some  features  tending  to  each  of  these  theories.  How- 
ever, taken  altogether,  we  think  the  complaint  proceeds 
upon  the  theory  contended  for  by  the  appellant,  namely,  that 
the  injury  sought  to  be  redressed  is  a  wrongful  expulsion 
of  the  appellant  from  the  appellee's  train,  in  violation  of  the 
appellant's  rights  as  a  passenger  entitled  to  be  carried  to  his 
destination  by  the  appellee  as  a  common  carrier ;  and  the 
sufficiency  of  the  complaint  must  be  tested  upon  that  theory. 
Tested  upon  the  other  theory,  there  would  be  no  question 
but  that  the  complaint  would  be  fatally  defective. 

The  case  of  Chicago,  etc.,  B.  B.  Co.  v.  Bills,  104  Ind. 
13,  was  very  much  like  this  in  many  respects.  It  was 
there  said  by  this  court,  that  "We  have  no  doubt  that 
the  law  is,  that  if  a  conductor  uses  unnecessary  force  in 
ejecting  a  passenger,  the  company  is  liable,  although  the 
conductor  may  have  a  right  to  eject  him  and  to  employ 
reasonable  force  to  expel  him  from  the  train.       *      *      * 
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While  it  is  true  that  a  conductor  may  not  use  unnecessary 
force  to  eject  a  passenger,  it  is  also  true  that  he  may  em- 
ploy reasonable  force  to  accomplish  that  object.  The  de- 
gree of  force  is. not  determined  simply  by  results,  for  other 
facts  must  be  taken  into  consideration,  and  chief  among 
such  facts  is  the  resistance  made  by  the  passenger.  It  is 
obvious  that  a  passenger  who  makes  no  resistance  can  not 
lawfully  be  treated  like  one  who  does  resist  the  commands 
and  efforts  of  the  conductor.  Resistance  may  make  great 
force  necessary  and  reasonable ;  while  acquiescence  in  the 
directions  of  the  conductor  may  render  any  degree  of  force 
unnecessary  and  unreasonable.  *If  words  will  accomplish 
the  object,  force  should  not  be  employed.  The  use  of  un- 
necessary force  is  unlawful.  He  who  constructs  a  com- 
plaint upon  the  theory  that  unnecessary  force  was  used  in 
expelling  a  passenger  from  a  railroad  train,  proceeds  upon 
the  ground  that  an  unlawful  act  was  committed.  One  who 
bases  his  cause  of  action  upon  the  performance  of  an  un- 
lawful act,  must  affirmatively  show  it  to  be  unlawful.  The 
appellee  does  base  his  cause  of  action  upon  the  perform- 
ance of  an  unlawful  act,  and  it  therefore  devolves  upon 
him  to  show  that  it  was  unlawful.  Acts  can  not  be  shown 
to  be  unlawful  by  epithets ;  facts  alone  can  have  this  effect. 
The  result  of  these  principles  is  that  this  complaint  can 
not  be  good  upon  the  theory  assumed  by  the  appellee,  un- 
less it  states  such  facts  as  show  that  the  act  of  the  appellee's 
conductor  was  unlawful.  In  order  to  show  that  the  act 
was  unlawful,  it  is  essential  to  state  facts  showing  that  un- 
necessary force  was  employed  in  ejecting  the  appellee  from 
the  train.  In  our  opinion  no  such  facts  are  stated.  These 
are  the  averments  of  the  complaint  upon  this  point :  *  That 
the  conductor  stopped  the  train  and  put  the  plaintiff  off 
the  train,  beside  the  road,  about  one  mile  from  Elwood. 
And  the  plaintiff  further  alleges  that  he  is  so  afflicted  with 
a  disease  called  hernia  that  he  is  compelled  to  wear  a  truss, 
and  that,  in  putting  him  off  the  train,  the  conductor  used  so 
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much  force  and  violence  that  he  broke  his  truss  and  rendered 
it  entirely  useless ;  and  the  conductor  also  threw  him  vio- 
lently to  the  ground,  and  greatly  bruised  and  wounded  him.' 
These  allegations  do  show  that  force  was*  used,  but  they 
are  far  from  showing  that  it  was  unnecessary.  For  any- 
thing that  appears,  the  conductor  may  have  used  the  least 
possi'ble  degree  of  force  necessary  to  #expel  the  appellee 
from  the  train.  It  may  be  that  the  resistance  of  the  ap- 
pellee made  necessary  all  the  force  that  the  conductor  used. 
"We  can  not  presume  that  the  conductor  did  an  unlawful 
thing;  on  the  contrary,  the  presumption  is  that  his  act 
was  lawful." 

We,  therefore,  conclude  that  the  complaint  in  the  case  at 
bar  was  bad,  treating  it  as  proceeding  upon  the  theory  that 
the  gist  of  the  action  was  for  unnecessary  force  and  vio- 
lence in  the  alleged  expulsion  from  the  train. 

We  think  the  complaint,  upon  the  theory  that  it  seeks  re- 
dress for  an  invasion  of  appellant's  rights  as  a  passenger,  by 
his  wrongful  expulsion  from  the  appellee's  train,  is  equally 
defective.     The  reasoning  of  the  case  from  which  we  have 
just  quoted  Tully  justifies   this  conclusion.     The   act  of 
expelling  a  person  from  a  railroad  train,  by  means  of  need- 
leB8  force  and  violence,  is  no  more  unlawful  than  the  ex- 
pulsion of  one  without  force  and  violence,  who  is  rightfully 
on  the*  train,  and  entitled  to  be  carried  as  a  passenger.    It, 
therefore,  follows  that  a  complaint  constructed  on  the  lat- 
ter theory  should,  by  its  averment  of  facts,  overcome  the 
presumption  in  favor  of  the  legality  of  the  conductor's 
acts.     That  is,  every  fact  should  be  stated  necessary  to  put 
the  conductor  in  the  wroilg.     This  is  so,  because  a  person 
may  be  rightftilly  on  a  train  of  a  common  carrier  and  be 
rightfully  expelled  therefrom  for  a  failure  to  comply  with 
the  reasonable  rules  and  regulations  of  the  carrier.    We 
deem  it  unnecessary  to  decide  whether  the  complaint  suffi- 
ciently shows  that  the  train  in  question  was  one  upon 
which  the  public  had  a  right  to  demand  to  be  carried  at  all, 
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inasmuch  as  we  think  the  complaint  bad,  even  though  ap- 
pellee was  bound  to  carry  passengers  on  that  train,  between 
such  stations  on  its  road,  as,  by  its  rules  and  regulations, 
said  train  was  required  to  stop  at.  One  regulation  is  so  uni- 
versal with  all  railroad  companies  that  the  courts  must 
take  cognizance  of  it,  and  that  is  the  payment  of  fare ; 
because  compensation  is  as  much  a  duty  imposed  by  the 
law  on  the  passenger  as  the  duty  on  the  carrier  to  carry 
him.  Indeed,  compensation  is  a  condition  precedent  to 
his  right  to  demand  of  the  carrier  to  be  transported.  This 
is  sometimes  done  by  the  purchase  of  a  ticket,  and  some- 
times by  direct  payment  to  the  conductor.  The  purchase 
of  a  ticket  alone,  however,  is  not  sufficient  to  entitle  its 
holder  to  be  carried  as  a  passenger.  The  conductor,  or 
those  whose  duty  it  is  to  collect  fare  and  tickets  from  the 
passengers,  may  never  know  that  the  passenger  in  question 
holds  a  ticket  eitfitling  him  to  ride ;  and,  if  he  did,  the 
company  would  be  in  no  better  condition  than  if  he  had 
never  bought  it,  if  he  fails  to  surrender  his  ticket  to  the 
company's  agent,  at  the  proper  time.  He  may  ride  on  it 
Again,  and  a  half  dozen  or  more  others  may  use  it  for  the 
«ame  purpose  if  he  retains  it.  He  may  lose  his  ticket,  yet 
the  fact  that  he  paid  for  the  ticket  the  full  amount  of  fare 
to  the  company's  agent  will  not  entitle  him  to  transporta- 
tion, because  the  ticket,  until  it  is  surrendered,  is  not  the 
property  of  the  company,  but  is  the  property  of  the  pur- 
chaser until  he  has  transferred  that  property,  and  the  holder 
thereof  can  demand  passage  upon  it  until  its  surrender  to 
the  carrier.  Therefore,  it  is  settled  law  that  the  holder  of 
such  a  ticket  is  not  entitled  to  be  carried  unless  he  sur- 
renders or  offers  to  surrender  the  same,  at  the  proper 
time.  If  he  make  no  such  tender,  the  ticket  affords  him 
no  protection  against  expulsion.  Hutchinson  on  Carriers, 
2d  ed.,  sections  572,  573 ;  Wheeler  on  Modern  Law  of  Car- 
riers, p.  141. 

For  a  failure  to  tender  his  ticket  or  to  pay  the  usual  fare, 
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a  person  may  be  lawfully  expelled  from  a  train.  Hutchin- 
son on  Carriers,  2d  ed.,  sections  567a,  5.67b  and  569 ;  19  Am. 
and  Eng.  Ency.  of  Law,  pp.  904, 905.  We  find  no  allegation 
in  the  complaint  concerning  payment  or  tender  of  fare,  save 
the  allegation  of  the  purchase  of  a  ticket;  and  wre  find  no 
allegation  therein  that  such  ticket  was  either  exhibited  or 
tendered  to  the  conductor.  For  aught  that  appears  the  ap- 
pellant may  have  been  expelled  for  a  failure  to  exhibit  or 
surrender  the  ticket  to  the  conductor. 

The  doctrine  announced  in  the  case  from  which  we  have 
quoted,  and  which  we  again  approve  and  apply  to  this  case, 
is  that  the  law  will  not  presume  that  the  conductor  did  an 
unlawful  act,  but  will  presume  that  his  acts  were  lawful, 
until  the  contrary  is  made  to  appear  affirmatively  by  suita- 
ble allegations.  It  follows  that  the  complaint,  upon  the  the- 
ory most  favorable  to  the  appellant,  is  insufficient  for  failure 
to  allege  that  the  appellant  surrendered,  or  offered  to  surren- 
der, to  the  conductor  his  ticket,  or  that  he  tendered  the  usual 
fare.  Unless  he  did  one  or  the  other  of  these  acts,  he  was 
liable  to  a  rightful  expulsion  from  the  train. 

But  there  is  still  another  reason  why  the  complaint  was 
bad  on  appellant's  own  theory,  and  that  is  that  there  is  no 
allegation  in  it  that  by  the  rules  of  the  company  the  train 
in  question  was  allowed  to  stop  at  the  station  named  on 
his  ticket,  or  that  it  was  allowed  to  stop  at  Farmersburg,. 
his  destination.  The  case  of  Chicago,  etc.,  R.  R.  Co.  v. 
Bills,  supra,  from  which  we  have  quoted,  was  an  action 
very  much  like  this,  for  a  supposed  wrongful  ejection  of 
the  plaintiff  from  the  defendant's  train.  The  complaint  in 
that  case  was  held  bad  on  both  theories  discussed  in  this 
opinion,  and  on  the  theory  of  wrongful  expulsion  of  one 
rightfully  on  the  train,  as  contra-distinguished  from  the 
theory  of  a  wrongful  expulsion  by  means  of  needless  force 
and  violence  to  one  wrongfully  on  the  train,  this  court  said 
in  that  case,  that,  "As  it  is  incumbent  upon  the  plaintiff  in 
an  action  of  this  kind  to  show  that  he  was  rightfully  on 
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the  train  from  which  he  was  removed,  it  is  necessary  for 
him  to  aver  in  his  complaint,  that  the  rules  of  the  company 
provided  that  the  train  on  which  he  took  passage  should 
stop  at  the  station  named  on  his  ticket." 

Upon  this  authority  we  hold  that  it  was  necessary  to  al- 
lege that  the  train  on  which  the  appellant  attempted  to  take 
passage  was  one  that,  hy  the  rules  and  regulations  of  the 
company,  was  allowed  to  stop  at  Farmersburg.  This  defect 
in  the  complaint  is  not  cured  by  the  allegations  therein 
that  "the  ticket  agent  told  and  directed  the  appellant  that 
he  could  take  passage  on  said  train  of  cars."  We  need  not 
determine  what  the  remedy  of  a  person  would  be  who  pur- 
chases a  ticket  for  a  particular  station  on  a  railroad  for  a 
particular  train,  in  ignorance  of  the  rules  of  the  company 
that  such  train  is  not  kllowed  to  stop  at  such  station,  and 
the  ticket  agent  at  the  same  time  misinforming  him  that 
the  rules  of  the  company  do  allow  the  train  to  stop  at 
such  station,  by  which  he  is  injured.  That  is  not  the 
case  presented  by  the  complaint.  It  is  simply  a  statement 
and  direction  of  the  ticket  agent,  that  the  "  appellant  could 
take  passage  on  said  train,"  and  no  intimation  as  to  what 
the  rules  of  the  company  provided,  as  to  whether  that  train 
was  allowed  to  stop  or  not  at  Farmersburg.  He  should 
have  inquired  what  the  rules  were  in  that  respect,  and  then 
he  would  have  known  whether  to  rely  on  the  ticket  agent's 
statement  or  not.  Had  the  ticket  agent  told  him  that  the 
rules  forbid  the  stopping  of  the  train  at  such  station,  and 
yet  directed  him  to  take  passage  on  it,  he  would  have  done 
so  at  his  own  peril,  because  it  has  been  held  by  this  court 
that  a  ticket  agent  or  a  conductor  can  not  bind  the  com- 
pany by  an  agreement  or  statement  that  a  train  shall  stop 
at  a  station  whereat  such  stop  is  forbidden  by  the  rules  of 
the  company.  Pittsburgh,  etc.,  B.  W.  Co.  v.  Nuzum,  50  Ind. 
141 ;  Ohio,  etc.,  B.  W.  Co.  v.  Hatton,  60  Ind.  12. 

We  therefore  conclude  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
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appellee,  and  that  the  Circuit  Court  correctly  sustained 
the  deipurrer  thereto. 

The  judgment  is  affirmed,  with  costs. 

Filed  January  31.  1893. 


No.  16,099. 

Bridges  v.  Branam. 

Possession. — Possessory  Action, — Title  to  land  not  Germane  to  Issue, — Jurisdic- 
tion.— Ouster  of. — In  an  action  for  restitution  of  possession  from  a  forcible 
entry  and  detainer,  the  title  to  land  can  not  properly  be  put  in  issue,  and 
a  plea  bringing  the  title  in  question  does  not,  when  the  case  is  before  a. 
justice  of  the  peace,  deprive  him  of  jurisdiction,  under  section  1434,  R. 
S.  1881. 

Evidence. — Judgment. —  When  Admissible. — Identity  Established  by  Extrinsic 
Evidence. — Preliminary  Steps. — A  judgment  relevant  to  the  issues  is  not  of 
itself  admissible  in  evidence,  until  it  is  shown  by  extrinsic  evidence  to  be 
what  it  purports  to  be,  which  is  effected  either  by  a  certified  copy  by  the- 
proper  officer,  or  by  producing  in  court  the  keeper  of  the  records,  and  as- 
certaining from  him,  on  oath,  that  it  is  what  it  purports  to  be. 

From  the  Monroe  Circuit  Court. 

B.  A.  Fulk  and  E.  Corr,  for  appellant. 

E.  K.  Mitten,  H.  C.  Duncan  and  i".  C.  Batman,  for  ap- 
pellee. 

Hackney,  J. — This  was  a  suit  by  the  appellant  to  enjoin 
the  appellee  from  taking  forcibly  the  possession  of  certain 
lands  in  Monroe  county,  then  alleged  to  be  in  appellant'^ 
possession  by  virtue  of  a  restitution  to  her  under  proceed- 
ings before  a  justice  of  the  peace  of  said  county,  some 
twelve  days  before  the  complaint  in  this  cause  was  filed. 
There  was  a  trial  before  a  special  judge,  and  a  judgment 
rendered  for  the  appellee. 

The  question  for  review  is  the  alleged  error  of  the  court 
in  excluding,  as  evidence,  the  record  and  proceedings  of 
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the  justice  of  the  peace.  The  offered  record  shows  that 
the  action  before  the  justice  was  the  statutory  proceeding 
to  be  restored  to  possession  against  the  alleged  forcible  en- 
try and  detainer  of  the  defendant,  this  appellee. 

In  the  cause  the  defendant  filed  an  affidavit  and  motion 
to  oust  the  jurisdiction  of  the  justice,  and  alleged  therein 
facts  disputing  plaintiff's  title,  and  supporting  his  own 
claim  of  title  to  the  real  estate.  The  motion  was  over- 
ruled, and  upon  the  trial  the  justice  gave  judgment  for  the 
plaintiff.  Upon  this  judgment  a  writ  of  restitution  issued  and 
the  appellant  was  returned  to  possession.  It  is  now  claimed 
that  the  record  and  proceedings  were  properly  excluded 
because  of  the  loss  of  jurisdiction  by  the  justice  of  the 
peace  in  the  filing  of  the  affidavit  alleging  that  the  title 
to  said  lands  would  become  an  issue  in  the  cause.  By  sec- 
tion 1434,  R.  S.  1881,  "  if  the  title  to  land  shall  be  put  in 
issue  by  plea  supported  by  affidavit,"  the  cause  shall  be 
certified  to  the  Circuit  Court.  It  must  be  presumed  that 
such  plea  shall  be  one  pertinent  to  the  action.  If  the  ac- 
tion is  one  in  which  the  title  to  land  can  not  be  pleaded 
properly,  this  statute  will  not  apply.  In  an  action  for  the 
possession  of  personal  property  this  provision  of  the  stat- 
ute could  not  be  held  to  apply,  and  we  think  it  equally  true 
that,  if,  from  the  nature  of  the  action,  a  plea  of  title  is  not 
germane,  it  will  not  prevail.  The  right  of  action  is  given  by 
section  5237,  R.  S.  1881,  and  is  a  substitute  for  the  ancient 
custom  under  the  common  law,  which  permitted  one  to 
right  himself  by  forcible  entry,  and  subject  only  to  indict- 
ment for  a  breach  of  the  peace.  The  abuse  of  this  sum- 
mary power,  and  its  tendency  to  public  disturbances,  gave 
rise  to  statutes  like  ours.  If  one  is  in  possession,  though 
of  the  land  of  another,  his  possession  must  be  maintained 
against  force  and  violence,  in  the  interest  of  public  peace. 
The  owner  may  not  take  the  law*  into  his  own  hands  and 
subordinate  it  to  the  rule  of  violence,  but  he  must  resort  to 
the  action  of  ejectment,  as  given  by  statute,  or  to  some 


490  SUPREME  COURT  OF  INDIANA, 

Bridges  v.  Branam. 

other  lawful  process.  If  possession  be  held  against  Mm 
by  violence,  he  will  not  be  justified  in  the  use  of  superior 
violence.  It  is,  therefore,  not  a  question  of  title,  but.  is  a 
remedy  against  possession  by  violence. 

Says  Newell,  in  his  work  on  Ejectment:  "The  only 
questions  involved  in  these  proceedings  are  (1)  whether  the 
plaintiff  was  in  possession  of  the  premises,  and  (2)  whether 
that  possession  has  been  forcibly  and  illegally  invaded  by 
the  defendant,  and  detained  after  the  entry.  The  remedy 
deals  only  with  the  question  of  possession,  leaving  the 
question  of  title  to  be  settled  in  the  action  of  ejectment." 
Citing  Jamison  v.  Graham,  57  HI.  94;  McCartney  v.  Mc- 
Mullen,  38  111.  238 ;  Cox  v.  Groshong,  1  Pinney  (Wis.),  307, 
and  Shoundy  v.  School  Directors,  32  111.  290.  To  the  same 
effect  are  Archey  v.  Knight,  61  Ind.  311 ;  Vess  v.  State,  9$ 
Ind.  211 ;  Judy  v.  Citizen,  101  Ind.  18. 

The  judgment  of  the  justice  of  the  peace  was  not  void, 
and  it  became  a  proper  link  in  the  plaintiff's  chain  of  ev- 
idence to  establish  her  possession,  under  color  of  right,  at 
the  time  of  the  alleged  threats  of  the  defendant  to  again 
take  possession  by  force,  in  disregard  of  such  colorable 
right. 

Objection  is  made  here  to  the  admissibility  of  the  record 
and  files  of  the  justice,  because  they  were  not  identified  as 
the  proper  and  original  record  and  files.  The  transcript 
discloses  no  testimony  upon  the  identity  of  the  docket  or 
papers  in  the  cause. 

In  Phelps  v.  Hunt,  43  Conn.  194,  it  was  held  that  if  the 
files  of  a  justice  of  the  peace  are  offered  as  a  judicial  rec- 
ord, for  the  purpose  of  proving  by  them  the  facts  which 
they  purport  to  state,  it  is  clear  that  the  original  files 
should  be  proven  to  be  such  "by  the  testimony  of  the 
legal  custodian  of  them,  summoned  to  attend  and  bring 
them,  or  by  a  copy  certified  by  such  custodian  as  a  true 
copy." 

In  the  case  of  Perry  v.  Admr.  of  Mays,  1  S.  C.  Law  (1 
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Hill),  76,  the  court  held  that  the  files  of  another  court,  over 
the  file  mark  of  the  clerk,  whose  handwriting  was  Admit- 
ted as  genuine,  and  upon  evidence  that  they  were  received 
from  the  proper  custodian,  were  not  admissible.  The  court 
said :  "  In  any  point  of  view,  however,  it  was  necessary, 
before  it  could  be  received  in  evidence,  that  the  court  should 
be  satisfied  by  legal  and  competent  evidence  that  it  was 
the  original.  This  could  alone  be  done,  either  by  produc- 
ing in  court  the  keeper  of  the  records,  and  ascertaining 
from  him,  on  oath,  that  it  was  a  paper  of  record  in  his  of- 
fice, or  by  a  certificate  to  the  same  effect,  under  the  seal 
of  the  court.  For  independent  of  this  there  is  nothing 
which  could  enable  the  court  to  say  that  it  was  a  genuine 
paper." 

The  court  in  that  case  quotes  as  follows  from  1  Stark,  on 
Ev.,  182 :  "  The  document  must  always  be  proved  to  be 
that  which  it  purports  to  be,  and  for  which  it  is  offered,  by 
some  extrinsic  proof,  as  in  the  case  "of  records,  terriens, 
etc.,  by  showing  that  it  came  /from  the  legal  custody  or  re- 
pository." 

In  State  v.  Voight,  90  N.  C.  741,  it  was  held  that  orig- 
inal orders  are  competent  evidence  when  the  authenticity 
of  the  book  in  which  they  are  entered  has  been  adjudged 
by  the  court. 

Section  459,  R.  S.  1881,  provides  that  authenticated 
copies  of  the  justices'  dockets  are  admissible,  and  under 
this  statute  it  was  decided  in  Britton  v.  State,  ex  rel.,  54 
Ind.  535,  and  Miller  v.  State,  ex  rel.,  61  Ind.  503,  that  this 
mode  of  proof  did  not  exclude  from  evidence  the  original 
dockets.  In  the  last  cited  case  the  court  said  (p.  510) : 
"  In  our  opinion,  the  original  record  of  the  proceedings  and 
judgment  of  the  justice  of  the  peace  of  this  State,  when 
produced  and  identified  by  the  oral  evidence  of  the  proper 
justice,  is,  and  ought  to  be,  competent  evidence  in  the 
courts  of  this  State."  See,  also,  Redelsheimer  v.  Miller,  107 
Ind.  485. 
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It  is  true,  as  insisted  by  the  appellant,  that  the  "bill  of 
exceptions  states  that  the  "  plaintiff  offered  to  read  in  evi- 
dence the  files  and  papers  in  a  cause  tried  before  Theodore 
J.  Louden,  a  justice  of  the  peace,"  but  we  do  not  agree 
with  appellant's  contention  that  this  is  an  identification  of 
the  files  and  papers.  The  statement  is  made  by  way  of 
designation  for  the  purposes  of  the  record  in  this  cause, 
and  not  a  finding  that  such  files  and  papers  were  genuine. 
We  are  dealing  now  with  a  question  of  evidence,  and  find- 
ing the  record  entirely  silent  as  to  the  identity  of  the  of- 
fered files  and  docket  entry,  we  must  conclude  that  no  proof 
was  made  of  such  identity.  The  rule  in  this  court  is  that 
all  reasonable  presumptions  will  be  indulged  in  favor  of  the 
action  of  the  lower  court.  Elliott's  App.  Procedure,  section 
710.  Having  decided  that  proof  of  identity  was  necessary, 
and  the  evidence  being  silent  upon  the  question,  this  court 
will  not  accept  as  proof  the  statement  of  the  bill  of  ex- 
ceptions, which,  at  most,  is  a  mere  recital,  and  not  an  ad- 
judication or  the  finding  of  a  fact. 

It  is  suggested  by  counsel  for  appellant  that  the  rejected 
evidence  was  in  fact  admitted,  but  was  stricken  out  when 
the  judgment  was  entered.  Of  course  we  can  not  take 
knowledge  of  this  fact,  if  it  is  a  fact.  Our  guide  must  be 
the  record. 

The  judgment  of  the  lower  court  is  affirmed. 

Filed  January  31,  1893. 
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No.  16,150. 

Decker  v.  The  Evansville,  Suburban  &  NewBurgu  Rail- 
way Company. 

Kajxboad. — Right  of  Way  Along  a  Street. — Failure  to  Assess  or  Tender  Dam- 
ages.— Laying  Track. — Suit  to  Enjoin. — Fee  of  Street  not  in  Adjoining  Lot- 
Owners. — Special  Damages. — "  Community  in  General." — Meaning  of. — Where 
a  railroad  company  had  secured  from  the  proper  municipal  officers,  the 
right  to  lay  their  railroad  track  in  a  certain  street,  which  right,  as  a  street, 
was  acquired  by  more  than  twenty  years'  adverse  user,  and  the  fee  of  which 
was  not  in  the  adjoining  lot-owners,  a  person  who  had  leased  a  lot  abut- 
ting on  said  street,  and  erected  a  business  house  thereon,  has  no  right  to 
enjoin  the  company  from  laying  their  railroad  track,  when  such  company 
has  not  assessed,  or  tendered  to  the  plaintiff,  the  damages  he  will  sustain 
by  reason  of  said  track  and  its  use  as  such,  unless  he  can  show  that  he 
will  suffer  damages  thereby  different  from  the  community  in  general, 
and  the  term  " community  in  general"  means  those  who  reside  in  the 
immediate  vicinity  of  the  railroad,  and  are  subject  to  the  inconveniences 
incident  to  its  structure. 

Streets  and  Axleys. — Easement  in. — Abutting  Lot- Owner. — Peculiar  and 
Distinct  Interest  of. — An  owner  of  a  lot  abutting  upon  a  street  may  have  a 
peculiar  and  distinct  interest  in  the  easement  in  the  street  in  front  of  his 
lot,  which  includes  the  right  to  have  the  street  kept  open  and  free  from 
any  obstruction  which  prevents  or  materially  interferes  with  the  ingress 
and  egress  to  and  from  his  lot,  which  is  an  interest  distinct  from  that 
^possessed  by  the  general  public,  and  \a  appendant  to  the  lot  and  the 
improvements  thereon. 

From  the  Warrick  Circuit  Court. 

J.  S.  Buchanan  and  ft  Buchanan,  for  appellant. 

A.  Gilchrist,  ft  A.  DeBruler  and  D.  B.  Kumler,  for  ap- 
pellee. 

Coffey,  C.  J. — This  action  was  commenced  by  the  appel- 
lant against  the  appellee,  in  the  Vanderburgh  Circuit  Court, 
seeking  to  enjoin  the  appellee  from  laying  its  railroad  track 
on  Fifth  street,  in  the  city  of  Evansville.  The  complaint 
alleges,  among  other  things,  that  the  appellant  is  the  owner 
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of  a  lease  for  the  period  of  ninety-nine  years  from  its  date, 
of  lot  number  228  in  the  donation  enlargement  to  the  city 
of  Evansville,  which  l<St  fronts  on  Fifth  street;  that  by 
virtue  of  his  lease,  he  is  entitled  to  the  possession  of  the 
street  in  front  of  the  lot  to  its  center,  subject  to  the  right 
of  the  public  to  use  the  same  as  a  highway ;  that  he  has 
erected  a  valuable  business  house  on  the  lot  adjoining  said 
Fifth  street.  He  alleges  that  the  city  of  Evansville  has 
granted  to  the  appellee  the  right  to  lay  its  railroad  track 
on  Fifth  street,  in  front  of  appellant's  business  house,  which 
it  is  proceeding  to  do  without  first  assessing  and  tendering 
to  the  appellant  the  damages  he  will  sustain  by  reason  of 
the  appropriation  of  his  property.  There  was  a  prayer  for 
an  injunction. 

The  venue  of  the  cause  was  changed  from  the  Vander- 
burgh  to  the  Warrick  Circuit  Court,  where  a  trial  was  had, 
resulting  in  a  special  finding  of  the  facts  proven,  with 
conclusions  of  law  thereon,  upon  which  the  court  rendered 
judgment  for  the  appellee.  The  contention  of  the  appel- 
lant is  that  the  court  erred  in  its  conclusions  of  law. 

It  appears,  from  the  finding  of  facts,  that  the  appellant 
has  erected  a  business  house  on  the  lot  described  in  the 
complaint,  fronting  Fifth  street.  Fifth  street,  in  the  city 
of  Evansville,  adjoining  the  appellant's  building,  is  not  a 
regularly  laid  out  and  platted  street,  but  was  formerly  the 
bed  of  the  Wabash  and  Erie  Canal.  The  canal  was  aban- 
doned in  the  year  18G4  or  1865.  The  canal,  in  front  of  the 
appellant's  house,  was  filled  by  hijn  with  rubbish  and  with 
the  dirt  removed  when  he  constructed  his  cellar.  The  re- 
mainder of  the  canal,  on  what  is  now  known  as  Fifth 
street,  was  filled  by  the  city.  This  canal  had  been  filled, 
improved,  and  used  as  a  street  for  more  than  twenty  years 
prior  to  the  commencement  of  this  suit.  Josephus  Collett, 
under  a  chain  of  conveyances  from  the  trustees  of  the 
Wabash  and  Erie  Canal  Company,  claims  to  be  the  owner 
of  the  land  in  fee  covered  by  Fifth  street,  subject  to  the 
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right  of  the  public  to  use  it  as  a  street,  and  is  claiming 
from  the  appellee  damages  for  its  use  as  a  railway.  The 
city  of  Evansville,  by  an  ordinance  duly  passed  by  its  com- 
mon council,  has  granted  to  the  appellee  the  right  to  lay 
its  railroad  tracks  on  this  street,  and  at  the  time  this  suit 
was  commenced,  it  was  proceeding  to  put  down  its  track, 
without  assessing  or  paying  any  damages  sustained  by 
property  owners  on  the  street. 

Under  these  facts,  the  court  reached  the  conclusion  that 
the  appellant  was  not  entitled  to  a  decree  enjoining  the  ap- 
pellee from  putting  its  track  on  Fifth  street,  in  the  city  of 
Evansville.  The  propriety  of  this  conclusion  is  the  only 
question  in  the  case. 

"When  the  owner  of  land  lays  out  a  town  upon  the  same, 
platting  it  into  lots,  streets  and  alleys,  and  causing  such 
plat  to  be  recorded,  under  the  provisions  of  our  statute 
upon  the  subject,  he  conveys  to  the  public  a  mere  easement 
in  the  streets  and  alleys,  retaining  in  himself  the  fee  simple 
of  the  land  over  which  such  street**  and  alleys  pass.  So, 
when  he  conveys  to  a  purchaser  a  lot  abutting  upon  such 
street,  the  fee  simple  to  the  center  of  the  street  upon  which 
the  lot  abuts  passes  by  such  conveyance,  to  the  purchaser  as 
a  part  and  parcel  of  the  lot  so  conveyed.  It  is  upon  this 
principle  that  it  has  so  often  been  held  that  the  owner  of  a 
lot  abutting  on  a  street  owns  to  the  center  of  the  street. 
Cox  v.  Louisville,  etc.,  R.  i2.  Co.,  48  Lid.  178. 

At  the  time  the  lot  upon  which  the  appellant's  building 
is  situate  was  laid  out,  the  street  now  iu  controversy  was 
not  in  existence,  nor  was  it  in  existence  at  the  time  the  ap- 
pellant acquired  his  lease.  The  fee  in  the  land  over  which 
it  passes  was  in  the  Wabash  and  Erie  Canal  Company.  It 
was  never  dedicated  by  the  owner  to  the  public  use  as  a 
street,  but,  by  more  than  twenty  years  user  as  a  public  high- 
way, the  public  has  acquired  the  right  to  use  it  perpetually. 
If  the  public  should  cease  to  use  it  as  such  highway,  Col- 
lett  would  take  it  discharged  of  its  present  burden,  and  the 
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appellant  would  have  no  interest  in  it.  We  are  unable  to 
perceive  any  course  of  reasoning  by  which  the  conclusion 
can  be  reached,  that  the  fee  to  this  street  is  in  the  abutting 
lot  owners,  who  acquired  such  lots  before  the  existence  of 
the  street. 

Assuming,  therefore,  that  the  owner  of  the  lot  on  which 
the  appellant's  buildings  are  situate  does  not  own  the  fee 
to  the  street  upon  which  it  abuts,  but  that  he  and  the  ap- 
pellant have  the  right  to  use  it  in  common  with  the  pub- 
lic, the  question  remains  as  to  whether  the  appellant  can 
maintain  this  action  upon  the  ground  that  the  proximity 
of  the  railroad,  when  completed,  will  obstruct  such  street, 
and  will  be  an  injury  to  his  property. 

It  is  settled  law  in  this  State  that  the  owner  of  a  lot  abut- 
ting upon  a  street  may  have  a  peculiar  and  distinct  interest 
in  the  easement  in  the  street  in  front  of  his  lot.  This 
interest  includes  the  right  to  have  the  street  kept  open 
and  free  from  any  obstruction  which  prevents  or  materi- 
ally interferes  with  the  ordinary  means  of  ingress  and  egress 
to  and  from  his  lot.  This  is  an  interest  distinct  from  that 
possessed  by  the  general  public,  and  is  a  right  appendant 
to  the  lot  and  the  improvements  thereon.  Such  means  of 
ingress  and  egress  are  as  much  property  as  the  lot  itself. 
But  whether  the  owner  of  a  lot  abutting  upon  a  street  may 
maintain  a  common  law  action,  where  a  structure  in  the 
street  imposes  no  new  burden  on  the  soil  owned  by  him,  de- 
pends upon  whether  or  not  the  occupation  of  the  street  with 
such  structure  results  in  <!6mage  to  his  property  peculiar 
and  different  in  kind  from  that  which  is  suffered  by  the 
community  in  general.  Terre  Haute,  etc.,  R.  R.  Co.  v.  BisseUy 
108  Ind.  113;  Dwenger  v.  Chicago,  etc.,  R.  W.  Co.,  98  Ind. 
153;  Sohnv.  Cambem,  106  Ind.  302;  Indiana,  etc.,  R.  W. 
Co.  v.  Merle,  110  Ind.  542. 

The  community  in  general  does  not  mean  those  who  use 
the  street,  and  yet  reside  at  such  a  distance  from  the  rail- 
road, if  such  be  the  obstruction  of  which  complaint  is  made, 
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as  to  suffer  none  of  the  annoyances  incident  to  its  con- 
struction and  operation,  but  it  means  those  who  reside  in 
the  immediate  vicinity  of  the  railroad,  and  are  subject  to 
the  inconveniences  incident  to  such  a  structure.  The  loca- 
tion and  operation  of  a  railroad  upon  a  public  highway 
may  occasion  incidental  inconvenience  to  an  abutting  land- 
owner, but  until  it  cuts  off  or  materially  interrupts  his 
means  of  access  to  his  property,  or  imposes  some  additional 
burden  on  his  soil,  his  injury  is  the  same  in  kind  as  the 
community  in  general.  Injuries  which  result  from  the 
careful  construction  and  operation  of  a  railroad  on  the 
land  of  another  are  common  to  all  those  whose  lands  are 
in  close  proximity  to  such  road,  and  for  such  injuries  there 
can  be  no  recovery  in  the  absence  of  a  statute  entitling  the 
owner  to  maintain  such  action.  Grand  Rapids,  etc.,  R.  R. 
Co.  v.  Heisel,  38  Mich.  62 ;  City  of  Chicago  v.  Union  Build- 
ing  Association,  102  111.  379 ;  Rigney  v.  City  of  Chicago,  102 
111.  64;  Indiana,  etc.,  R.  W.  Co.  v.Eberlc,  supra. 

There  is  nothing  in  the  special  finding  of  facts  in  this 
case,  from  which  it  appears  that  the  construction  of  its  road 
by  the  appellee,  over  or  upon  Fifth  street,  will  cut  off  or 
materially  interfere  with  the  appellant's  ingress  or  egress 
to  or  from  his  lot  or  buildings  thereon.  The  inconvenience 
which  he  will  suffer,  so  far  as  appears  from  the  record  in 
this  case,  is  such  as  the  public  generally  who  use  the  street 
will  suffer.  For  such  an  injury,  as  we  have  seen,  he  can 
not  recover.  For  these  reasons,  we  do  not  think  the  court 
erred  in  its  conclusions  of  law  upon  the  facts  found. 

Judgment  affirmed. 

Filed  February  1,  1893. 
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Bill  of  Exceptions. — Drainage. — Petition  to  Establish  a  Ditch. —  When  Pe- 
tition Need  not  be  in  Bill  of  Exception*. — Where  the  questions  raised  on 
appeal,  in  a  drainage  case,  do  not  call  in  question  anything  contained  in 
the  petition  to  establish  the  ditch,  bat  are  whether  the  trial  court  made  the 
proper  disposition  of  the  objections  to  the  report  of  the  commissioners, 
which  in  no  way  called  in  question  anything  contained  in  the  petition, 
and  which  objections  did  not  at  all  depend,  for  their  validity,  on  the  pe- 
tition, or  anything  contained  therein,  it  is  unnecessary  to  embody  the 
petition  in  the  bill  of  exceptions. 

Drainage. — Motion  to  Set  Aside  Commissioneirf  Report. —  When  Must  be  Sup- 
ported by  Affidavits,  etc. — A  motion  to  set  aside  the  report  of  drainage  com- 
missioners, being  in  the  nature  of  a  motion  for  a  new  trial,  and  containing 
matters  of  fact  outside  of  the  record,  as  grounds  therefor,  should  be  sup- 
ported by  affidavit,  or  other  proof  of  their  truth. 

Same. — Commissioners'  Reports. — Two  Kinds. — The  statute  providing  for  the 
report  of  commissioners  of  drainage  authorizes  two  kinds  of  reports. 
One  is  where  any  one,  or  all,  of  the  three  facts  essential  to  support  a 
drainage  petition  is  found  in  the  negative,  and  the  other  is  where  the 
three  facts  essential  to  sustain  the  petition  are  found  in  the  affirmative. 
In  the  former  kind  of  report,  the  estimated  cost  of  the  work,  the  benefits 
or  injuries  to  be  assessed,  etc.,  are  not  required,  while  in  the  latter  they 
are  required. 

Practice. — Motion  to  Strike  Oat  Another  Motion. — Effect  if  Sustained. — Friv- 
olous.— A  motion  to  strike  out  another  motion  is  frivolous,  and  ought  not 
to  be  entertained  by  the  trial  court,  but,  if  entertained  and  sustained, 
the  effect  would  be  equivalent  to  overruling  the  first  motion. 

Same. — Motion. —  When  cannot  be  rejected  on  Motion. — A  motion  which  shows 
on  its  face  a  right  to  the  relief  asked  for  can  not  be  rejected  on  the  mo- 
tion of  the  adverse  party. 

From  the  Vigo  Circuit  Court. 

W.  W.  Bumsey  and  W.  Eggleston,  for  appellants. 

S.  C.  Stimson,  B.  B.  Stimson,  A.  M.  Higgins,  S.  B.  Davis, 
J.  C.  Bobinson  and  G.  M.  Davis,  for  appellees. 

McCabe,  J. — This  was  a  proceeding  by  way  of  petition, 
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in  the  Circuit  Court,  under  the  provisions  of  the  drainage 
act  approved  April  6,  1885.     Elliott's  Supp.,  section  1284. 

The  petition  was  referred  to  the  drainage  commissioners, 
pursuant  to  the  provisions  of  the  second  section  of  said  act. 
On  objection  by  the  appellant,  to  the  competency  of  said 
commissioners,  the  order  referring  the  petition  to  them  was 
set  aside,  and  newr  commissioners  were  appointed,  and  the 
petition  was  referred  to  them.     They  afterwards  reported  : 

First.     That  the  drainage  proposed  is  practicable. 

Secondly.  That  the  drainage,  if  accomplished,  will  im- 
prove public  health,  benefit  public  highways,  and  be  of 
public  utility. 

Thirdly.  That  the  costs,  damages,  and  expenses  of  effect- 
ing such  proposed  drainage  will  largely  exceed  the  benefits 
to  the  owners  of  the  lands  likely  to  be  benefited  by  the  pro- 
posed drainage. 

After  an  unsuccessful  motion  by  the  appellants  to  set  aside 
this  report,  the  same  was  approved  by  the  court  below,  and 
the  petition  was  dismissed  pursuant  to  section  3  of  the  act 
of  April  6, 1885.     Elliott's  Supp.,  section  1186. 

From  this  final  order  the  petitioners  appeal  to  this  court, 
and  assign  for  error  these  rulings : 

The  petitioners  moved  to  set  aside  this  report  and  refer 
the  matter  to  new  commissioners,  because,  first,  the  report 
was  not  verified ;  second,  it  does  not  set  out  the  estimated 
cost  of  the  proposed  work ;  third,  it  does  not  set  out  the 
benefits  arising  from  said  work ;  fourth,  that  Cyrus  Drake 
and  Gaston  Drake,  owners  of  land  affected  by  the  proposed 
drainage,  are  second  cousins  to  James  Pound,  one  of  the 
new  commissioners,  and  that  the  petitioners  had  no  knowl- 
edge of  such  relationship  until  after  said  Pound  was  ap- 
pointed; fifth,  that  Briggs,  one  of  the  new  commissioners, 
while  engaged  in  his  duties  as  such,  accepted  invitations 
from  Wilford  Shaw,  and  dined  with  him  on  several  occa- 
sions wyhile  so  engaged,  the  said  Shaw  owning  land  affected 
by  the  proposed  work,  and  has  counsel  .employed  to  defeat 
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the  same ;  statfA,  that  during  the  time  the  commissioners 
were  engaged  in  making  inspections  of  the  lands  and  delib- 
erating concerning  their  report,  a  large  number  of  the  de- 
fendants followed  said  commissioners,  constantly  kept  up 
their  clamor  and  talk  against  said  proposed  work,  in  the 
hearing  of  said  commissioners ;  seventh,  that  said  commis- 
sioners were  all  three  taken  from  a  list  of  names  presented 
to  the  court  by  the  defendants,  plaintiffs  having  no  voice 
in  the  matter,  and  the  commissioners  being  prejudiced 
against  the  plaintiffs  from  the  time  of  their  appointment 
until  the  making  of  their  report,  the  said  commissioners 
having  permitted  the  clamor  and  talk  before  mentioned, 
and  permitted  defendants  to  talk  to  them  about  their  pov- 
erty, and  that  the  work  would  confiscate  their  lands  and 
bankrupt  them ;  and  that  said  commissioners  boarded  and 
lodged  with  Lafayette  Drake,  a  defendant  and  land  owner 
affected  by  the  work,  and  opposed  thereto,  all  of  which  in- 
fluenced said  commissioners. 

The  record  then  recites  that  "afterwards,  to  wit,  on  the 

day  of  February,  1891,  the  defendants  moved  the  court 

to  strike  out  said  complaint/'  *  *  *  and  thereupon 
plaintiffs  gave  notice  to  the  court  and  the  defendants  of 
their  intention  to  save,  by  a  bill  of  exceptions,  the  questions 
of  law  arising  on  the  rulings  of  the  court  on  said  com- 
plaint and  motion  to  strike  out,  for  an  appeal  to  the  Su- 
preme Court  upon  a  bill  of  exceptions  only  of  so  much  of 
the  record  as  presents  said  questions  of  law,  as  provided 
by  section  630,  R.  S.  1881 ;  and  that  afterwards,  to  wit,  on 
the  31st  day  of  March,  1891,  the  following  further  pro- 
ceedings were  had  in  this  cause,  wherein  the  court  sustained 
said  motion  of  defendants  to  strike  out  said  pleading,  to 
wit :  "  Come  again  the  parties,  by  attorneys,  and  the  court 
being  advised,  sustains  the  motion  of  the  defendants  to 
strike  out  the  complaint  of  the  plaintiffs  to  set  aside  the  re- 
port of  the  commissioners  herein,  to  which  ruling  of  the 
court  the  plaintiffs  ..except ;  and  thereupon  the  court  now 
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approves  said  report,  and  this  cause  is  now  dismissed; 
*  *  *  to  which  order  of  dismissal  the  plaintiffe  object 
and  except,  and  now  pray  an  appeal,"  etc. 

This  recital,  and,  in  fact,  the  whole  of  so  much  of  the 
record  in  this  cause  as  is  brought  to  this  court  on  this  ap- 
peal, is  embraced  in  a  bill  of  exceptions. 

The  appellees  insist  that  no  question  is  presented  by  the 
record  because  the  petition  for  drainage  is  not  embodied 
therein,  and  they  cite  MiUer  v.  Seligman,  58  Iud.  460,  in 
support  of  that  proposition. 

That  was  a  case  in  which  the  attempt  was  made  to  ap- 
peal on  a  reserved  question  of  law,  upon  a  bill  of  excep- 
tions only,  as  in  this  case.  The  error  complained  of  in 
that  case  was  a  refusal  of  the  trial  court  to  allow  the  ap- 
pellant to  file  a  certain  answer  set  out  in  the  bill  of  excep- 
tions, but  the  complaint  was  not  embodied  in  the  bill  of 
exceptions,  the  case  having  originated  before  a  justice  of 
the  peace.  This  court  said  (Justice  Niblack  delivering  the 
opinion) : 

"Without  the  complaint  before  us  in  some  form,  we 
are  unable  to  judge  of  either  the  relevancy  or  the  mate- 
riality of  the  matters  alleged  in  the  answer  which  the  ap- 
pellant asked  leave  to  file ;  and  without  the  transcript,  or 
an  authorized  synopsis  of  it,  we  are  unable  here  to  know 
what  occurred  before  the  justice."  *  *  "  We  have  no  such 
statement  in  the  record  as  is  necessary  to  enable  us  Ho  ap- 
prehend the  particular  question  involved/" 

It  is  obvious  that  the  question  involved  here  is  whether 
the  trial  court  made  the  proper  disposition  of  the  objec- 
tions to  the  report  of  the  commissioners.  Those  objections 
in  no  way  called  in  question  anything  contained  in  the  pe- 
tition, nor  did  the  validity  of  those  objections  at  all  depend 
on  the  petition  or  anything  contained  in  it.  It  was,  there- 
fore, wholly  unnecessary  to  embody  the  petition  in  the  bill 
of  exceptions.  The  statute  only  requires  that  the  "  Court 
shall  thereupon  cause  the  bill  of  exceptions  to  be  so  made 
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that  it  will  distinctly  and  briefly  embrace  so  much  of  the 
record  of  the  cause  only,  and  the  statement  of  the  court,  as 
will  enable  the  Supreme  Court  to  apprehend  the  particular 
question  involved." 

In  Shugart  v.  Miles,  125  Ind.  445,  this  court  said  con- 
cerning this  provision,  that  "  The  statute  is  in  furtherance 
of  justice — it  is  remedial ;  it  tends  to  simplify  procedure  ; 
it  lightens  the  burdens  of  litigants  without  injustice  to  any 
one,  and,  when  properly  followed,  questions  may  be  pre- 
sented to  this  court,  unclouded  by  a  mass  of  useless  verbiage, 
and  unobscured  by  voluminous  matters  of  immaterial  evi- 
dence." 

Accordingly,  we  hold  that  only  such  parts  of  the  record 
need  be  embodied  in  the  bill  of  exceptions,  in  an  appeal  of 
this  kind,  as  will  enable  this  court-  "to  apprehend  the  par- 
-  ticular  question  involved."  Therefore,  it  was  not  necessary 
to  embrace  the  petition  in  the  bill  of  exceptions,  in  order 
to  present  the  questions  reserved. 

The  first  error  assigned  is  "  Sustaining  the  motion  of  the 
defendants  to  strike  out  the  complaint  of  the  plaintiffs  to  set 
aside  the  report  of  the  commissioners."  The  paper  here 
referred  to  as  a  complaint  was  a  motion  to  set  aside  the 
report  of  the  commissioners,  though  it  is  designated 
elsewhere  in  the  record  as  .both  a  motion  and  a  com- 
plaint. It  has  been  often  held  by  this  court,  that  the 
character  of  a  pleading  is  not  determined  by  the  name  or 
designation  applied  to  it  by  the  pleader,  but  is  to  be  de- 
termined by  the  contents  of  the  same.  Searle  v.  Whipper- 
man,  79  Ind.  424 ;  Johnson  v.  Hosford,  110  Ind.  572. 

The  pleading  in  question  purports,  in  the  body  thereof, 
to  be  a  motion  to  set  aside  the  report  of  the  drainage  com- 
missioners, and  to  refer  the  petition  to  new  commissioners, 
for  the  reasons  therein  stated.  It  was,  therefore,  nothing 
but  a  motion.  Indeed,  the  drainage  act,  under  which  the 
proceeding  was  instituted,  does  not  contemplate  the  filing  of 
a  complaint  to  set  aside  a  report  of  the  commissioners. 
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Then  the  motion  of  the  appellees  to  strike  out  appellants' 
motion  to  set  aside  the  commissioners'  report,  was  a  su- 
perfluous motion,  as  was  said  by  this  court  in  White  v. 
Morgan  $  Co.,  119  Ind.  338,  that  "A  'motion  to  strike  out 
another  motion  to  strike  out/  and  to  reject  a  demurrer,  are 
usually  frivolous,  and  ought  not  to  be  entertained  or  en- 
tered of  record  by  the  trial  court." 

And  ^o  we  hold  that  such  motion  ought  not  to  have  been 
entertained.  Indeed,  the  court  ought  not  to  have  allowed 
the  same  to  be  filed,  and  after  it  was  filed,  ought,  of  its 
own  motion,  to  have  stricken  it  out  as  a  needless  incum- 
brance of  the  record,  because  the  same  relief  demanded 
and  the  same  question  raised  by  it  would  be  afforded  and 
raised  by  a  proper  ruling  on  the  other  motion. 

But  the  trial  court  did  entertain  such  motion,  and  ac- 
tually sustained  it,  and  the  question  we  have  to  determine 
under  this  assignment  of  error  is,  was  it  error  to  sustain 
such  motion?  The  answer  to  that  question  depends,  to 
some  extent,  upon  what  effect  the  sustaining  of  such  second 
motion  had  upon  the  first  motion.  It  can  not  be  justly 
said  that  it  had  no  effect.  The  court  below  has  treated  it 
as  if  it  had  some  effect  upon  the  first  motion,  namely,  to 
strike  it  from  the  files.  For  all  practicable  purposes,  it  had 
the  same  effect  as  overruling  the  first  motion  would  have 
had. 

Upon  reason,  it  would  seem  that  if  the  court  sustained  a 
motion  to  strike  out  a  motion,  such  act  indicates  that  the 
court  was  of  the  opinion  that  the  first  motion  was  not  well 
taken,  and,  therefore,  ought  not  to  be  sustained.  It  would 
seem  to  follow  that  the  trial  court,  by  entertaining  the 
second  motion  to  strike  out  the  first,  indicated  a  purpose 
and  intention  to  hold  that  the  first  motion  was  not  well 
taken,  and  ought  to  be  overruled.  This  precise  point  was 
adjudged  by  the  Supreme  Court  of  California  in  Lang  v. 
Superior  Court,  71  Cal.  491.  It  is  there  held  that  sustain- 
ing a  motion  to  strike  out  another  motion  is  equivalent  to 
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overruling  the  first  motion.  We  think  that  decision  is  a 
correct  declaration  of  the  law,  and,  therefore,  we  adjudge 
that  the  sustaining  of  the  motion  to  strike  out  the  motion 
tq  set  aside  the  report  has  the  effect  to  overrule  the  latter 
motion.  And,  though  the  error  assigned  is  the  sustaining 
of  the  motion  to  strike  out  the  other  motion,  we  will  treat  it 
as  if  the  error  assigned  was  overruling  the  motion  to  set 
aside  the  report,  for  such  is  the  effect  of  the  action  of  the 
lower  court  assigned  for  error.  It  follows  from  this  that 
the  question  presented  by  this  assignment  is,  was  it  error 
to  oYerrule  the  motion  to  set  aside  the  report  of  the  com- 
missioners ? 

It  has  been  held  by  this  court  that  "where  a  motion 
shows  on  its  face  a  right  to  the  relief  it  asks,  it  can  not  be 
rejected  on  the  motion  of  the  adverse  party."  Johnson  v. 
Moore,  112  Ind.  91.  But  the  question  remains,  was  it  error 
to  overrule  or  reject  the  motion  to  set  aside  the  report  of 
the  commissioners?  That  depends  on  whether  the  first 
motion  showed,  on  its  face,  a  right  to  the  relief  demanded 
in  it.  It  is  insisted  by  the  appellees'  counsel  that,  under 
the  authority  of  Zigler  v.  Menges,  121  Ind.  99,  "  the  de- 
cision of  the  commissioners  of  drainage  is  analogous 
to  the  decision  of  the  common  council  of  a  city,  upon  the 
question  of  benefits  from  the  construction  of  sewers,  it 
is  final  in  each  particular  proceeding,  in  the  absence  of 
fraud."  But  we  do  not  think  that  case  is  decisive  of 
this,  because  the  objections  to  the  report  here  challenge 
the  legality  of  the  report  on  it  face,  and  the  competency 
of  one  of  the  commissioners  to  act,  and  charge  the  com- 
missioners with  misconduct  in  connection  with  some  of 
the  appellees,  tending  at  least  to  prevent  a  fair  and  impar- 
tial discharge  of  the  duties  of  the  commissioners.  The 
fourth  to  seventh  grounds  of  the  motion,  inclusive,  relate 
to  these  matters.  The  truth  of  these  several  grounds  of 
objection  to  the  report  is  not  in  anyway  established  in  the 
record.    And  the  motion  being  in  the  nature  of  a  motion 
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for  a  new  trial,  matters  of  fact  outside  of  the  record,  as 
these  four  grounds  were,  ought  to  be  supported  by  affidavit 
or  other  proof  of  their  truth,  before  the  court  was  justified 
in  believing  them  true.  The  court,  therefore,  did  not  err 
in  overruling  the  motion,  so  far  as  these  four  grounds  were 
concerned. 

The  other  grounds  are  (1)  that  the  report  was  not  verified ; 
(2)  that  it  does  not  set  out  the  estimated  cost  of  the  proposed 
work,  and  (E)  that  it  does  not  set  out  the  benefits,  etc.  The 
truth  of  these  grounds  is  established  by  the  record.  And  if 
they  are  sufficient  in  law  to  overthrow  the  report,  then  the 
motion  to  set  aside  the  report  shows,  on  its  face,  a  right  to 
the  relief  demanded  in  it.  Does  the  statute  require  the 
report  to  be  verified  and  set  forth  the  cost  and  benefits  in  a 
report  like  this  ?  We  think  not.  The  statute  requires  the 
commissioners  "to  consider,  first,  whether  the  drainage  pro- 
posed is  practicable ;  secondly,  whether,  when  accomplished, 
it  will  improve  the  public  health,  or  benefit  any  public 
highway,  *  *  *  thirdly,  whether  the  costs,  damages 
and  expenses,  *  *  *  will  be  less  than  the  benefits. 
*  *  *  If  they  find  any  of  these  inquiries  in  the 
negative,  they  shall  make  report  of  such  finding  to  the  court, 
and  thereupon  the  petition  shall  be  dismissed  at  the  cost  of 
the  petitioners.  But  if  they  find  otherwise,  they  shall  pro- 
ceed and  definitely  determine  the  best  and  cheapest  method 
of  drainage,  the  termini  and  route,  location  and  character 
of  the  proposed  work,  and  fix  the  same  by  metes  and 
bounds,  courses  and  distances  and  description,  including 
grades  and  bench  marks,  estimate  the  cost  thereof,  divide 
the  drain  or  ditch  into  sections  not  more  than  one  hun- 
dred feet  in  length,  and  compute  and  set  out  the  number 
of  cubic  yards  of  excavation  in  each  section,  assess  the  ben- 
efits or  injuries,  as  the  case  may  be,  to  each  separate  tract 
of  land  to  be  affected  thereby,  and  to  easements  held  by 
railways  or  other  corporations,  and  make  report  to  the 
court,  as  directed,  under  oath." 


506  SUPREME  COURT  OF  INDIANA, 

Blemel  et  al.  v.  Shattuck  et  aL 

i  —  i   i 

We  think  it  clear  that  there  are  two  kinds  of  reports 
authorized  by  this  statute.  One  is  where  any  one,  or  all, 
of  the  three  facts  essential  to  support  a  drainage  petition 
is  found  in  the  negative  by  the  commissioners;  and  the 
other  is  where  all  three  of  Buch  facts  are  found  in  the  af- 
firmative. In  the  latter  sort  of  a  report,  among  other 
things,  the  estimated  cost  of  the  work,  and  the  benefits  or 
injuries  assessed  to  each  separate  tract  of  land  affected 
thereby  must  be  embraced.  In  the  former,  nothing  is  re- 
quired to  be  embraced  but  the  negative  finding  of  any  one 
or  more  of  the  three  essenti&l  facts  before  mentioned ;  and 
in  that  case,  no  verification  or  oath  of  the  commissioners 
is  required  in  support  of  such  report,  inasmuch  as  they 
are  at  all  times  acting  under  an  official  oath.  But  where 
the  finding  is  an  affirmative  one,  where  the  estimated  cost 
of  the  work  and  the  benefits  or  injuries  to  each  tract  are 
to  be  assessed  and  reported,  such  report  must  be  made 
under  oath. 

It  follows  from  what  we  have  said,  that  the  report  in 
question,  being  a  negative  one,  was  not  required  by  the 
statute  to  be  verified  or  supported  by  an  affidavit,  and  it 
also  follows  that  such  negative  report  was  not  required  by 
the  statute  to  contain  a  statement  of  the  estimated  cost  of 
the  work,  and  the  benefits  or  injuries  to  each  tract. 

We  therefore  conclude  that  there  was  no  error  in  over- 
ruling the  motion  to  set  aside  the  report  of  the  commis- 
sioners, which,  in  effect,  was  done  by  sustaining  the  appellees' 
motion  to  strike  out  that  motion. 

The  second  alleged  error  is  the  action  of  the  Circuit 
Court  in  dismissing  the  petition.  As  the  statute  required 
the  dismissal  of  the  petition  on  a  report  of  a  negative  find- 
ing, the  Circuit  Court  correctly  followed  the  statute  in  dis- 
missing the  petition. 

Having  carefully  considered  all  the  errors  assigned,  and 
finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Filed  February  2,  1803. 
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Conveyance. — Sale  of  Expectancy  by  Heir. —  When  not  Enforceable  After  a 
Merger  of  Expectancy  Into  a  Vested  Estate. — Against  Publie  Policy. — Necessary 
Allegations  and  Proof.— rlnsanity  of  Ancestor. — Where  a  person  conveys  his 
expectant  interest  in  his  ancestor's  estate,  such  contracts  being  regarded 
with  disfavor  by  the  law,  and  as  against  public  policy,  before  such  con- 
tract can  be  enforced  it  must  be  alleged  and  proven  that  there  was  neither 
fraud  nor  oppression,  and  that  the  ancestor  had  knowledge  of  such  con- 
tract, and  acquiesced  therein,  and  the  fact  that  the  ancestor  is  insane,  and 
incapable  of  consenting  to  the  contract,  constitutes  no  exception  to  the 
rule. 

From  the  Posey  Circuit  Court. 

W.  Loudon  and  F.  P.  Leonardy  for  appellant. 

G.  V.  Menzies,  for  appellee. 

Coffey,  C.  J. — This  case  is  in  this  court  for  the  second 
time.     McClure  v.  Baben,  125  Ind.  139. 

The  cross-complaint  of  the  appellee,  which  was  adjudged 
insufficient,  is  fully  set  forth  in  the  opinion  in  that  case, 
and  sets  up,  among  other  things,  that  Samuel  D.  McRey- 
nolds purchased  from  the  appellant,  during  the  lifetime  of 
his  mother,  his  expectant  interest  in  the  land  described  in 
such  cross-complaint ;  that  McReynolds  paid  the  full  value 
of  such  interest,  and  received  from  the  appellant  a  quit- 
claim deed  for  such  land ;  that  the  contract  by  which  the 
appellant  sold  and  conveyed  to  McReynolds  his  expectant 
interest  in  said  land  was  bona  jide,  and  without  any  fraud 
practiced  on  Leah  McClure,  the  mother  Of  the  appellant, 
who  was  then  the  owner  of  such  land,  and  who  was  then 
insane. 

The  cross-complaint  further  alleged  that  McReynolds 
had  conveyed  his  interest  in  the  land  in  controversy  to  the 
appellee.  > 
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Upon  a  return  of  this  cause  to  the  Posey  Circuit  Court, 
the  appellee  filed  an  amended  cross-complaint  against  the 
appellant,  in  which  he  alleged  that  "  heretofore,  to  wit :  on 
the  30th  day  of  March,  1853,  Leah  McClure,  the  mother 
of  said  Joseph  McClure,  was  a  widow,  and  was  the  owner 
in  fee  simple,  and  in  possession  of  all  the  lands  described 
in  the  deed  hereinafter  mentioned,  containing  about  318 
acres,  more  or  less. 

"  That  for  a  long  time  prior  to  said  date,  at  said  date 
and  continuously  therefrom  till  the  date  of  her  death,  to 
wit,  the  1st  day  of  March,  1886,  said  Leah  McClure  was 
a  person  of  unsound  mind,  incapable  of  managing  her  own 
estate  or  making  or  ratifying  contracts  of  her  own  or  af- 
firming or  consenting  to  contracts  made  by  her  children, 
of  and  concerning  her,  the  said  Leah's,  estate. 

"  That  on  the  1st  day  of  March,  1886,  said  Leah  died, 
in  Posey  county,  Indiana,  intestate,  leaving  as  her  only 
heirs  in  law  the  defendant,  Joseph  McClure,  and  six  other 
persons  whose  names  are  unknown. 

"That  on  the  date  first  above  mentioned,  the  30th  day 
of  Mareh,  1853,  the  defendant,  Joseph  McClure,  was  of  the 
age  of  twenty-one  years,  and  an  heir  expectant  or  pre- 
sumptive of  his  mother,  the  said  Leah  McClure,  and  as 
such  expectant  or  presumptive  heir  expected  to  inherit  in 
fee  simple  one-seventh  in  value  of  said  land,  about  thirty- 
nine  and  three-quarter  acres  of  the  same. 

"  That  the  actual,  full  and  fair  market  value  of  said 
land,  valued  as  an  absolute  vested  estate  per  acre,  on  the 
30th  day  of  March,  1853,  was  seven  dollars  per  acre,  mak- 
ing the  actual,  full  and  fair  market  value  of  the  entire  in- 
terest of  said  Joseph  McClure  valued  at  that  date  as  an 
absolute  and  vested  estate,  the  sum  of  two  hundred  and 
seventy-eight  dollars  and  twenty-five  cents. 

"  That  on  said  date,  March  30,  1853,  the  defendant 
Joseph  McClure,  by  his  quit-claim  deed,  a  copy  of  which 
is  filed  herewith  as  a  part  of  this  paragraph,  marked  ex- 
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hibit "  A,"  conveyed  to  one  Samuel  D.  McReynolds,  his 
interest  in  the  land  therein  described,  as  heir  presumptive 
of  his  mother,  the  said  Leah  McClure,  in  consideration  of 
the  sum  of  three  hundred  dollars,  that  sum  being  at  that 
date  in  excess  of  the  actual,  full  and  fair  market  value  of 
an  undivided  one-seventh  part  in  value  of  said  land,  valued 
at  that  time  as  an  absolute  and  vested  estate  in  fee  simple. 

"  That  said  sum  of  three  hundred  dollars  was  paid  by 
said  McReynolds  to  the  defendant,  Joseph  McClure,  in  good 
faith,  said  McReynolds  and  said  defendant  Joseph  Mc- 
Clure, each  knowing  and  believing  at  the  date  of  the  exe- 
cution of  the  conveyance  aforesaid,  that  the  said  Leah 
McClure  was  and  forever  would  remain  hopelessly  insane 
and  incapable  of  managing  her  estate,  and  that  the  only 
event  which  could  defeat  the  defendant,  Joseph  McClure, 
from  subsequently  becoming  the  owner  of  an  absolute 
estate  in  fee  simple,  of  an  undivided  one-seventh  in  value 
of  said  lands,  was  the  death  of  said  Joseph  McClure  before 
his  mother  Leah  McClure. 

"  That  at  or  near  the  time  of  the  conveyance  aforesaid, 
several  of  the  children  and  presumptive  heirs  of  Leah 
McClure,  knowing  that  said  Leah  was  hopelessly  insane, 
and  believing  that  such  insanity  would  continue  without  a 
lucid  interval,  sold  and  conveyed,  as  heirs  presumptive  of 
said  Leah,  their  interests  in  said  lands  for  the  actual,  full 
and  fair  market  value  of  the  same  at  the  date  of  such  con- 
veyance ae  absolute  estates  in  fee  simple. 

"  That  in  the  selling  of  his  said  interest  by  the  defend- 
ant Joseph  McClure,  and  the  buying  of  the  same  by  said 
McReynolds,  there  wa&  neither  fraud,  concealment,  catch- 
bargaming  nor  overreaching  by  the  one  upon  the  other,. 
nor  upon-  the  said  Leah  McClure,  but  said  sale  and  convey- 
ance was  made  bona  fide  for  the  actual,  full  and  fair  mar- 
ket value  of  an  undivided  one-seventh  part  in  value  of  said 
land  valued  at  the  time  as  an  absolute  estate  in  fee  simple. 
That  afterwards,  to  wit,  on  the  first  day  of  June,  1865, 
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said  McReynolds  sold  and  conveyed  to  the  defendant, 
Anthony  Raben,  all  his  right,  title  and  interest  in  the  lands 
aforesaid  purchased  by  him  from  the  defendant  Joseph 
McClure. 

"  That  said  defendant  Joseph  McClure  claims  to  be 
the  owner  in  fee  simple  of  one-seventh  part  in  value  of 
said  lands,  as  an  heir  at  law  of  said  Leah  McClure,  in  dero- 
gation of  and  adversely  to  the  title  of  this  defendant, 
thereby  casting  a  cloud  upon  his  title  to  an  undivided  one- 
seventh  part  in  value  of  said  lands.  Wherefore,  this 
defendant  prays  judgment  that  the  defendant  Joseph  Mc- 
Clure and  those  claiming  under  him  may  be  forever  inhib- 
ited and  enjoined  from  setting  up  any  right,  title  or  interest 
to  and  unto  said  land,  adverse  to  the  right,  title  or  interest 
of  the  defendant,  and  that  this  defendant  be  decreed,  as 
against  said  Joseph  McClure  and  those  claiming  under  him, 
to  be  the  owner  in  fee  simple  of  an  undivided  one-sev- 
enth part  in  value  of  said  lands  and  for  all  proper  relief." 

The  rules  of  law  applied  to  this  case,  as  it  is  reported 
in  McClure  v.  Raben,  supra,  must  remain  the  law  of  the  case 
throughout  all  its  subsequent  stages.  Pittsburgh,  etc.,  It. 
W.  Co.  v.  Hixon,  110  Ind.  225 ;  Forgerson  v.  Smith,  Admr.y 
104  Ind.  246;  Hawley,  Admr.,  v.  Smith,  Admr.,  45  Ind* 
183 ;  Test  v.  Larsh,  76  Ind.  452 ;  Dodge  v.  Gaylord,  53  Ind. 
365 ;  Braden  v.  Graves,  85  Ind.  92 ;  Kress,  Exec,  v.  State* 
65  Ind.  106. 

In  this  case  it  was  said,  in  substance,  that  where  no  es- 
toppel had  intervened,  it  must  be  made  tp  appear,  in  or- 
der that  a  contract  such  as  we  are  considering  would  be 
adjudged  of  binding  force,  that  the  ancestor  holding  the 
estate  should  be  informed  of  such  contract,  and  should 
give  his  or  her  assent  to  the  same.  It  was  further  held 
that,  in  the  absence  of  such  information  and  consent,  the 
conveyance  would  be  regarded  by  the  court  as  against 
public  policy.  This  is  the  rule  by  which  this  case  must 
be  governed. 
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After  giving  the  authorities  another  careful  considera- 
tion, we  feel  warranted  in  saying  that  the  rule -here  an- 
nounced is  the  true  one.  All  such  contracts  are  regarded 
by  the  law  with  disfavor,  and  are  presumed  to  be  founded 
in  fraud  or  oppression,  so  much  so  that  one  who  attempts 
the  enforcement  of  such  a  contract  must  allege  and  prove 
that  there  was  neither  fraud  nor  oppression,  before  he  is 
entitled  to  any  consideration. 

Many  reasons  are  given  for  this  rule,  among  which  is 
that  in  a  case  where  the  ancestor  has  no  knowledge  of  the 
contract,  he  may  permit  his  property  to  go  under  the  law 
of  descents,  believing  that  his  son,  or  next  of  kin,  will  re- 
ceive the  benefit,  when,  in  truth,  it  goes  to  an  entire  stran- 
ger, if  the  contract  is  to  be  enforced.  This  he  might  not 
be  willing  to  do  if  he  was  informed  of  the  facts.  By  keep- 
ing him  ignorant  of  the  facts  he  is  induced  to  leave  his 
property  to  a  stranger,  without  his  knowledge  or  consent. 
This  is  a  fraud  upon  him.  As  to  the  manner  in  which 
such  contracts  may  affect  the  public,  we  adopt  the  language 
of  Chief  Justice  Parsons,  in  the  case  of  Boynton  v.  Hub- 
bardf  7  Mass.  112,  in  which  he  said : 

"  Heirs  who  ought  to  be  under  the  reasonable  advice 
and  direction  of  their  ancestor,  who  has  no  other  influence 
over  them  than  what  arises  from  a  fear  of  his  displeasure, 
from  which  fear  the  heirs  may  be  induced  to  live  indus- 
triously, virtuously  and  prudently,  are,  with  the  aid  of 
money  speculators,  let  loose  from  this  statutory  control, 
and  may  indulge  in  prodigality,  idleness  and  vice,  and 
taking  care  by  hyprocritically  preserving  appearances  not 
to  alarm  their  ancestor,  may  go  on  trafficking  with  his  ex- 
pected bounty,  making  it  a  fund  to  supply  the  wastes  of 
dissipation  and  extravagance.  Certainly  the  policy  of  the 
law  will  not  sanction  a  transaction  of  this  kind,  from  a 
regard  to  the  moral  habits  of  its  citizens." 

Much  more  might  be  said  as  to  the  objectionable  char- 
acter of  the  class  of  contracts  now  under  consideration,  but 
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we  think  it  sufficient  to  say  that  where  such  a  contract  is 
not  made  known  to  the  ancestor  it  is  illegal  as  being  con- 
trary to  public  policy. 

The  ancient  rule  of  the  courts  of  chancery, to  the  effect 
that  a  man  may  bind  himself  to  do  any  thing  which  is  not 
in  itself  impossible,  and  that  he  ought  to  perform  his  ob- 
ligations, is  subject  to  many  exceptions,  among  which  is 
that  he  should  not  be  compelled  to  perform  a  contract 
which  is  against  public  policy. 

Inasmuch  as  the  ancestor  of  the  appellant  in  this  case 
was  insane,  and  incapable  of  consenting  to  this  contract,  it 
is  contended  the  reason  for  the  rule  does  not  apply,  and  that, 
therefore,  we  should  hold  that  such  consent  was  not  nec- 
essary. In  other  words,  it  is  contended  we  should  hold 
that  where  the  ancestor  is  not  competent  to  assent,  an  ex- 
ception to  the  rule  requiring  such  assent  exists. 

We. know  of  no  precedent  for  such  an  exception,  #nd 
without  such  precedent  we  could  not  so  hold  without  ex- 
tending the  rule.  In  a  class  of  contracts  so  much  in  dis- 
favor as  the  class  to  which  this  belongs,  we  do  not  think 
the  rules  should  be  extended  beyond  that  required  by  the 
authorities. 

The  court  erred,  in  our  opinion,  in  overruling  the  de- 
murrer to  the  cross-complaint  of  the  appellee  set  out  in 
this  opinion. 

Judgment  reversed,  with  directions  to  the  Circuit  Court 
to  sustain  the  demurrer  of  the  appellant  to  the  cross-com- 
plaint of  the  appellee. 

Filed  February  3,  1893. 
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No.  16,769. 

The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 

Company  v.  Backus,  Treasurer. 

Taxes. — State  Board  of  Tax  Commissioners. — Assessment  of  "Railroad  Track" 
and  "Rolling  Stock." — Right  of  Railroad  Company  to  be  Heard. — Power  of 
Board  to  Make  Corrections: — Statute  Construed. — Section  129  of  the  act  re- 
lating to  taxation,  Acts  of  1891,  conferring  upon  the  State  Board  of  Tax 
Commissioners  the  same  powers  possessed  by  the  county  boards  of  review, 
gives  railway  companies  the  right  to  be  heard  by  the  State  board  in  re- 
gard to  the  assessment  and  valuation  of  their  "railroad  track"  and 
"rolling  stock,"  made  by  said  board,  and  gives  to  the  State  board  the 
right  to  correct  any  valuation  and  assessment  made  in  relation  to  such 
property. 

Same. — Statute  Construed. — Act  of  1891.— General  System. —  Valuation  of  Prop- 
erty.— Method  of  Ascertaining  Applicable  to  all  Alike  Similarly  Situated. — 
Railroad. — Constitutionality  of  Ad. — The  act  of  1891  relating  to  taxation 
provides  a  general  system  for  the  assessment  and  valuation  of  property ; 
the  method  of  ascertaining  the  valuation  and  assessing  each  class  and 
kind  of  property  applies  alike  to  all  persons  holding  and  owning  the  same 
class  of  property;  it  applies  alike  to  all  persons  under  like  circumstances 
and  conditions,  and  it  does  not  deny  to  railway  companies  the  equal  pro- 
tection of  the  law,  and  is  not  in  conflict  with  the  Constitution  of  the 
United  States. 

Same. — State  Board  of  Tar-  Commissioners. — Finality  of  Action. —  Fraud. — 
Effect  on  Action. — When  the  State  Board  of  Tax  Commissioners  have  fixed 
the  valuation  of  property  falling  within  their  jurisdiction,  and  have 
assessed  such  property,  their  action  in  that  behalf  is  final  and  can  not  be 
avoided  or  set  aside,  except  for  fraud  on  the  part  of  such  board,  which 
would  render  the  assessment  void. 

Same, — Taxing  Officers  and  Boards. — Power  to  Correct  or  Abate  Assessment. — 
Illegal  Assessment. — Officers  or  boards  having  the  authority  to  assess  and 
levy  taxes  may — as  long  as  the  tax  lists  are  in  their  hands  incompleted, 
upon  their  own  motion,  or  upon  application,  when  satisfied  that  any 
assessment  is  wholly  or  in  part  illegal — correct  or  abate  the  same  with- 
out any  express  statutory  authority  to  do  so. 

Sake. — State  Board  of  Tax  Commissioners. — Erroneous  Assessment. —  When  Court 
Can  Not  Grant  Relief  Against. — The  court  can  not  inquire  into  the  pro- 
ceedings of  the  State  Board  of  Tax  Commissioners,  in  the  absence  of 
statutory  authority,  and  determine  whether  such  board  arrived  at  just  val- 
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uations  or  not,  and  grant  relief  against  erroneous  assessments  of  such 
board,  and  the  court  having  no  such  power  in  this  State,  the  decision  of 
the  State  board  is  final. 

Same. — Act  of  March  6,  1891. — Statute  Construed. — "Railroad  Track  "  and 
"Rolling  Stock." — Method  of  Assessment. — The  Unit  Rule. — Interstate  Com- 
merce.— The  tax  law  of  1891  doos  not  authorize  the  importation  of  values 
from  other  States,  nor  does  the  method  of  assessment  of  rolling  stock, 
valued  in  accordance  with  the  rule  of  rating  the  itoads  as  a  unit,  and 
taking  such  a  portion  of  its  value  as  the  length  of  the  road  lying  within 
the  State  bears  to  the  whole  road,  operate  to  import  values  upon  which 
assessments  for  taxation  are  made;  nor  does  such  method  of  assessment 
tax  interstate  commerce. 

Same. — Railroad. — Tracks  and  Rolling  Stock. — State  Board. —  Upon  what  Infor- 
mation Valuation  May  be  Made. — The  State  Board  of  Tax  Commissioners, 
in  fixing  a  valuation  on  "railroad  track"  and  "rolling  stock,"  is  not 
confined  to  the  schedules  and  rates  made  by  the  railway  companies,  but 
such  commissioners  have  the  right  to  seek  other  information  to  enable 
them  to  arrive  at  a  just  valuation. 

Same. — State  Board  of  Tax  Commissioners. — Not  a  Judicial  Tribunal. — Ex  Of- 
ficio Members. — Eligibility  of . — Appointment  of  Members. — Constitutionality  of. 
— Statute  Construed. — The  State  Board  of  Tax  Commissioners  is  not  a  judi- 
cial tribunal  in  the  meaning  of  the  Constitution,  but  has  only  such  quasi 
judicial  powers  as  has  every  public  officer  vested  with  discretionary  power, 
and  the  members  of  such  board,  whom  the  law  provides  shall  be  ap- 
pointed by  the  Governor,  are  not  administrative  State  officers,  as  that, 
by  the  Constitution,  they  are  required  to  be  elected  by  the  people,  and 
the  other  ex  officio  members  of  said  board,  being  State  officers,  are  eligible 
to  become  members  of  such  board. 

Railroad. — Taxation. — Schedule  of  Property  and  Statement  of  Value. — Duty 
of  Company  to  File. — Notice  to  Property-Owner. — Right  to  be  Heard. — The 
law  having  required  the  owners  of  "railroad  track  "  and  "rolling  stock" 
to  file  with  the  auditor  of  State  a  schedule  of  the  same  and  the  value 
thereof,  and  having  made  it  the  duty  of  the  auditor  of  State  to  present 
such  schedule  to  the  State  Board  of  Tax  Commissioners,  and  having  fixed 
a  time  for  the  meeting  of  such  board,  the  owners  of  such  railway  property 
are  bound  to  take  notice  of  the  time  of  the  meeting  of  such  board,  and 
are  entitled  to  no  other  notice ;  and  the  owners  of  such  property,  through 
their  written  schedules  and  statements  of  values,  are  heard  by  such  board, 
and  to  be  further  heard,  they  must  take  notice  of,  and  be  present  at,  the 
sitting  of  such  board. 

Statute  Construed. — How  Considered. — Other  Statutes. — General  Principles 
of  Law. — Double  Meaning. —  Which  Adopted — Invalidity  Avoided. — In  con- 
struing a  statute,  the  prime  object  is  to  ascertain  and  carry  out  the  pur- 
pose and  intent  of  the  Legislature,  and  to  that  end  the  courts  will  look  to 
all  parts  of  the  same  statute,  to  other  statutes,  to  the  general  principles 
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of  law,  and  will  assign  such  meaning  to  the  words  of  the  statute  construed 
as  will  make  them  all  effective,  if  possible;  and,  when  a  statute  will  ad- 
mit of  two  interpretations,  one  valid  and  the  other  invalid,  it  will  receive 
the  interpretation  sustaining  its  validity,  and  no  part  of  a  statute  is  to 
be  held  meaningless  if  it  can  be  avoided  without  manifestly  violating  the 
intention  of  the  Legislature. 

Same. — Act  of  March  6,  1891. — Constitutionality  of. — Due  Process  of  Law. — 
Equal  Protection  of  the  Law. — Taxation. — The  act  of  March  6,  1891,  relat- 
ing to  taxation,  creating  a  State  Board  of  Tax  Commissioners,  and  pro- 
viding, among  other  things,  for  the  assessment  of  "railroad  track"  and 
"rolling  stock"  of  railway  companies,  by  said  State  board,  is  a  valid  en- 
actment, and  does  not  deny  to  such  property-owners  "due  process  of 
law"  or  "the  equal  protection  of  the  law"  in  the  assessment  of  their 
property. 

Constitutional  Law. — Equal  Protection  of  the  Law. — Meaning  of. — Bight  to 
a  Hearing. — Right  to  Appeal. — Fourteenth  Amendment  to  Constitution. — The 
provision  of  the  Constitution  guaranteeing  to  all  persons  the  equal  pro- 
tection of  the  law,  does  not  require  that  all  persons  shall  have  the  right 
of  a  hearing  or  trial  before  the  same  tribunal,  and  in  all  the  same  tribu- 
nals, and  that  they  shall  have  the  same  right  of  appeal  from  one  tribunal 
to  another ;  but  a  law  which  operates  alike  upon  all  persons  under  like 
circumstances  is  not  obnoxious  to  the  provisions  of  the  fourteenth  amend- 
ment to  the  United  States  Constitution,  that  no  person  shall  be  denied 
the  equal  protection  of  the  laws. 

Same. — Taxation. — Uniform  and  Equal  Rate  of  Assessment. — Just  Valuation 
of  Property. — Duty  of  Legislature  to  Provide  for. —  Constitutional  Require- 
ments.— State  Board  of  Tax  Commissioners. — Railroad. — The  provision  of  the 
State  Constitution,  providing  "for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  "  is  complied  with  when  the  same  basis  of  assessment 
is  fixed  for  all  property,  and  the  same  rate  of  taxation  is  fixed  within  the 
•district  subject  to  taxation;  and  the  provision  of  the  State  Constitution 
requiring  that  the  Legislature  "shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal," is  complied  with  when  the  Legislature  provides  that  "railroad 
track"  and  " rolling  stock  "  of  railway  companies  shall  be  assessed  by 
the  State  Board  of  Tax  Commissioners,  while  all  other  property  shall  be 
assessed  by  local  boards  and  officers. 

Sake. — "Due  Process  of  Law"  and  "Law  of  the  Land." — Meaning  of. — As- 
sessment of  Taxes,  etc. — Summary  Proceedings. — "  Due  process  of  law  "  and 
"law  of  the  land"  mean  one  and  the  same  thing,  and  mean  that  one 
shall  hold  his  life,  liberty  and  property  under  the  protection  of  the  gen- 
eral rules  which  govern  society,  and  the  assessment  and  collection  of 
taxes,  and  the  hearing  of  property-owners  with  reference  thereto  are,  from 
necessity,  summary  proceedings. 
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Prom  the  Marion  Circuit  Court. 

A.  Baker,  E.  Daniels  and  J.  T.  Dye,  for  appellant. 

A.  G.  Smithy  Attorney-General,  S.  Claypool,  J<  W.  Kerv, 

A.  C.  AyreSy  W.A.  Ketcham  and  A.  J.  Beveridge,  for  ap- 
pellee. 

Olds,  J. — This  is  a  suit  brought  by  the  appellant  against 
the  appellee,  to  enjoin  the  collection  of  taxes  assessed 
against  the  appellant  railway  company,  by  the  State  Board 
of  Tax  Commissioners  of  Indiana.  The  plaintiff  is  a  cor- 
poration organized  under  the  laws  of  Ohio  and  Indiana, 
and  is,  and  has  been  for  several  years,  engaged  in  the  busi- 
ness of  a  common  carrier  of  freight  and  passengers,  and 
in  operating  a  system  of  railroads  in  the  States  of  Ohio, 
Indiana  and  Illinois,  having  various  lines  of  railroads  in 
Indiana,  and  its  railroad  track  and  rolling  stock  was  as- 
sessed for  taxation  by  the  said  State  Board  of  Tax  Com- 
missioners, under  the  act  of  the  Legislature  of  Indiana, 
approved  March  6,  1891. 

The  principal  question  involved  in  this  case  relates  to 
the  constitutionality  and  validity  of  the  law  under  which 
the  appellant's  property  was  assessed,  though  around  this 
question  cluster  some  others,  which  we  will  consider 
later  on. 

The  act  makes  provision  for  the  assessment  of  real  and 
personal  property  by  township  and  county  assessors,  cre- 
ates a  county  board  of  equalization  in  each  county  in  the 
State,  and  section  114  gives  to  such  county  boards  "power 
to  hear  complaints  of  any  owner  of  personal  property,  ex- 
cept 'railroad  track'  and  ' rolling  stock'  of  railroads, to 
equalize  the  valuation  of  property  and  taxables,"  and  pro- 
vides that  it  "shall  pass  upon  each  valuation,  and  may, on 
sufficient  cause  being  shown,  or  on  their  own  motion,  cor- 
rect the  assessment  or  valuation  of  any  property  in  such 
manner  as  will,  in  their  judgment,  make  the  valuation 
thereof  just  and  equal,"  and  provides  (section  125)  that 
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"  appeals  shall  lie  from  the  decision  of  any  county  board 
of  review  to  the  State  Board  of  Tax  Commissioners,  which 
shall  hear  and  determine  the  same,  in  such  manner  as  it 
may  by  its  rules  prescribe,  and  certify  its  decision,  which 
shall  be  final,  to  the  proper  county  auditor." 

In  relation  to  the  assessment  of  railway  property,  the 
act  provides : 

Section  77.  "  Between  the  first  day  of  April,  and  the 
first  day  of  June,  of  the  year  1891  and  at  the  same  time  in 
each  year  thereafter,  when  required  by  the  county  auditor, 
any  person,  company  or  corporation,  so  owning,  manag- 
ing, operating,  or  constructing  a  railroad,  shall  make  and 
file  with  the  county  auditor  of  the  respective  counties  in 
which  the  railroad  may  be  located,  a  statement  or  sched- 
ule, verified  by  the  oath  of  such  person,  or  the  president 
and  secretary  of  such  corporation,  showing  the  property 
held  for  right  of  way,  and  the  length  of  the  main  and 
all  side  and  second  tracks  and  turnouts,  in  such  county, 
and  in  each  city  or  town  in  the  county  through  or  into 
which  the  road  may  run,  and  describing  each  tract  of  land, 
other  than  a  city  or  town  lot  through  which  the  road  may 
run,  in  accordance  with  the  United  States  or  other  surveys, 
giving  the  width  and  length  of  the  strip  of  land  held  in  each 
tract  and  the  number  of  acres  thereof.  They  shall  also 
state  the  value  of  improvements  and  stations  located  oh 
the  right  of  way.  New  companies  shall  make  such  state- 
ment in  April  next,  after  the  location  of  their  roads. 
When  such  statement  shall  have  once  been  made,  it  shall 
not  be  necessary  to  report  the  description  as  hereinbefore 
required,  unless  directed  so  to  do  by  the  county  auditor; 
but  the  company  shall,  during  the  month  of  April,  an- 
nually, report  the  value  of  such  property,  by  the  descrip- 
tion set  forth  in  the  next  section  of  this  act,  and  note  all 
additions  or  changes  in  such  right  of  way,  as  shall  have 
occurred." 

Section  78.     "Such  right  of  way,  including  the  super- 


518  SUPREME  COURT  OF  INDIANA, 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis  R.  W.  Co.  v.  Backus,  Treasurer. 

structures,  main,  side  or  second  track  and  turnouts,  turn- 
table, telegraph  poles,  wires,  instruments,  and  other  appli- 
ances, and  the  stations  and  improvements  of  the  railroad 
company  on  such  right  of  way  (excepting  machinery,  sta- 
tionary engines,  and  other  fixtures,  which  shall  be  con- 
sidered personal  property)  shall  be  held  to  be  real  estate 
for  the  purpose  of  taxation,  and  denominated  *  railroad 
track,'  and  shall  be  so  listed  and  valued,  and  shall  be  de- 
scribed in  the  assessment  thereof  as  a  strip  of  land  ex- 
tending on  each  side  of  such  railroad  track  and  embracing 
the  same,  together  with  all  the  stations  and  improvements 
thereon,  commencing  at  a  point  where  such  railroad  track 
crosses  a  boundary  line  in  entering  the  county,  township, 
city  or  town,  tending  to  the  point  where  such  track  crosses 
the  boundary  line  leaving  such  county,  township,  city  or 
town  to  the  point  of  termination  in  the  same,  as  the  case 

may  be,   containing acres,   more   or   less    (inserting 

name  of  county,  township,  city  or  town,  or  boundary  line 
of  same,  and  number  of  acres  and  length' in  feet),  and 
when  advertised  or  sold  for  taxes,  no  other  description  shall 
be  necessary  to  convey  a  good  title  to  the  purchaser." 

Section  79  declares  that  the  railroad  track  shall  be  listed 
and  taxed  in  the  several  counties,  etc. 
.  Section  80  declares  that  "the  movable  property  be- 
longing to  a  railroad  company  shall  be  held  to  be  personal 
property,  and  denominated,  for  the  purpose  of  taxation* 
'rolling  stock;'  such  rolling  stock  shall  be  listed  and 
taxed  in  the  several  counties,  townships,  cities  and  towns 
in  the  proportion  that  the  main  track  used  or  operated  in 
such  county,  township,  city  or  town  bears  to  the  length  of 
the  main  track  used  or  operated  by  such  person,  company 
or  corporation,  whether  owned,  operated  or  leased  by  him 
or  them,  in  whole  or  in  part." 

Section  81  provides  for  the  taxation  of  tools,  materials 
for  repairs,  etc.,  in  the  county,  township,  city  or  town 
where  the  same  may  be  on  the  1st  day  of  April  of  each 
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year,  and  section  82  provides  for  the  taxation  of  all  real 
estate  of  any  railroad,  other  than  that  denominated 
"  railroad  track,"  and  improvements  thereon  as  lands  and 
lots  in  the  county,  township,  city  or  town  where  situated. 

Section  83  declares  that  between  the  1st  day  of  April 
and  the  1st  day  of  June  of  each  year,  "every  person, 
company  or  corporation,  owning,  constructing  or  opera- 
ting a  railroad  in  this  State  shall  return  to  the  county 
auditor  a  list  or  schedule,  verified  by  the  oath  of  such  per- 
son so  owning,  constructing  or  operating,  if  an  individual, 
or  if  a  company  or  corporation,  by  the  oath  of  the  super- 
intendent or  secretary  of  such  company  or  corporation, 
which  shall  contain : 

"  First  A  full  and  correct  detailed  inventory  of  all  the 
rolling  stock  belonging  to,  or  leased,  hired,  used  or  opera- 
ted by  such  company,  and  which  shall  distinctly  set  forth 
the  number  of  locomotives  and  tenders  of  all  classes,  pas- 
senger cars  of  all  classes,  sleeping,  chair,  and  dining  cars, 
express  cars,  baggage  cars,  horse  cars,  cattle  cars,  coal  cars, 
platform  cars,  wrecking  cars,  freight  cars,  flat  cars,  pay 
cars,  hand  cars,  tank  or  oil  cars,  and  all  other  kinds  of 
cars,  and  the  true  cash  value  thereof  on  the  first  day  of 
April  of  the  current  year,  shall  be  set  opposite  each  of  them. 
Such  list  or  schedule  shall  also  set  forth  the  number  of 
miles  of  main  track  on  which  such  rolling  stock  is  used  in 
the  State  of  Indiana.  For  the  purpose  of  taxation,  such 
rolling  stock  leased  or  hired  from  persons  or  corporations, 
other  than  railroad  companies,  shall  be  deemed  the  prop- 
erty of  the  railroad  company  leasing  the  same,  and  for 
that  purpose  shall  be  valued  at  such  proportion  of  the 
full  value  thereof  as  the  time  during  which  the  same  is 
used  on  such  railroad  during  any  year  bears  to  the  whole 
year. 

"  Second.  Such  list  shall  also  contain  a  full  and  correct 
inventory  of  all  other  personal  property  of  such  railroad 
company  not  specifically  taxed,  including  tools  *    *  classi- 
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fied  and  separated  into  the  particular  county,  township, 
wherein  the  same  may  be  on  the  1st  day  of  April. 

The  third  subdivision  provides  for  an  inventory  of  the 
real  estate  other  than  that  denominated  "  railroad  track." 

Section  84  makes  it  the  duty  of  county  auditors  to  re- 
turn to  the  proper  assessors  a  copy  of  the  lists  as  contained 
in  the  second  and  third  specifications  to  be  assessed  by 
such  assessors,  the  same  to  be  treated  in  all  respects  in  re- 
gard to  assessment  and  equalization  as  other  similar  prop- 
erty belonging  to  individuals. 

Section  85  reads  as  follows :  uAt  the  same  time  that  the 
lists  or  schedules  as  hereinbefore  required  to  be  returned 
to  the  county  auditor,  the  person,  company  or  corporation 
running,  operating  or  constructing  any  railroad  in  this 
State  shall  under  the  oath  of  such  person,  or  the  secretary 
or  superintendent  of  such  company  or  corporation,  return 
to  the  auditor  of  State  sworn  statements  or  schedules,  as 
follows : 

"First.  Of  the  property  denominated  *  railroad  track,' 
giving  the  length  of  the  main  and  side  or  second  tracks 
and  turnouts,  and  showing  the  proportions  in  each  county 
and  township,  and  the  total  in  the  State. 

"Second.  The  rolling  stock,  whether  owned  or  hired, 
giving  the  length  of  the  main  track  in  each  county,  and 
the  entire  length  of  the  road  in  this  State. 

"  Third.  Showing  the  number  of  ties  in  track  per  mile, 
the  weight  of  iron  or  steel  per  yard  used  in  the  main  and 
side  tracks,  what  joints  or  chairs  are  used  in  track,  the 
ballasting  of  road,  whether  graveled,  stone  or  dirt,  the 
number  and  quality  of  buildings  or  other  structures  on 
'  railroad  tracks,'  the  length  of  time  iron  or  steel  in  track 
has  been  used,  and  the  length  of  time  the  road  has  been 
built. 

"Fourth.  A  statement  or  schedule  showing :  1st,  the 
amount  of  capital  stock  authorized,  and  the  number  of 
shares  into  which  such  capital  stock  is  divided.     2d,  the 
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amount  of  capital  stock  paid  up.  3rd,  the  market  value, 
or  if  no  market  value,  then  the  actual  value  of  the  shares 
of  stock.  4th,  the  total  amounts  of  all  indebtedness,  ex- 
cept for  current  expenses  for  operating  the  road.  5th,  the 
total  listed  valuation  of  all  its  tangible  property  in  this 
State.  Such  schedule  shall  be  made  in  conformity  to  such 
instructions  and  forms  as  may  be  prescribed  by  the  auditor 
of  State." 

.  Section*  86  subjects  the  persons,  companies  and  corpora- 
tions to  a  penalty  for  failure  to  file  such  reports. 

Section  87  reads  as  follows : 

"  The  auditor  of  State  shall  annually  on  the  meeting  of 
the  State  Board  of  Tax  Commissioners  lay  before  said 
board  the  statements  and  schedules  herein  required  to  be 
returned  to  him,  and  said  board  shall  assess  such  property 
in  the  manner  hereinafter  provided." 

Section  117  creates  the  State  Board  of  Tax  Commission- 
ers. It  provides  that  "  Immediately  upon  the  taking  ef- 
fect of  this  act,  the  Governor  shall  appoint  two  skilled  and 
competent  persons,  not  more  than  one  of  whom  shall  be 
of  the  same  political  party,  who,  together  with  the  secre- 
tary of  State,  auditor  of  State  and  Governor,  the  last  three 
of  whom  shall  ex  officio  be  members,  and  the  Governor 
chairman  thereof,  shall  constitute  and  be  a  board  to  be  de- 
nominated the  State  Board  of  Tax  Commissioners,  who 
shall  perform  the  duties  and  have  the  powers  hereinafter 
specified." 

Section  118  requires  the  Governor  to  commission  the 
persons  so  appointed,  and  that  they  shall  each  give  bond, 
with  sureties,  in  the  sum  of  $10,000,  and  section  119  fixes 
the  term  of  office  of  such  commissioners ;  of  the  members 
first  appointed,  one  shall  hold  for  two  and  the  other  for 
four  years,  and  thereafter  they  shall  hold  their  offices  for 
four  years. 

Section  120,  and  some  of  the  sections  next  following, 
prescribe  the  duties  and  powers  of  the  board. 
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The  ninth  subdivision  of  section  120  authorizes  the  board 
"to  make  such  rules  and  regulations  as  the  board  shall 
deem  proper  to  effectually  carry  out  the  purposes  for  which 
the  board  is  constituted,  and  to  make  all  necessary  rules 
and  regulations  not  inconsistent  with  law,  as  the  board 
may  deem  necessary  with  respect  to  its  own  meetings  and 
procedure." 

Section  129  fixes  the  time  and  place  of  the  meeting  of 
such  State  board  at  the  office  of  the  auditor  of  State,  on 
the  first  Monday  of  August  each  year,  "for  the  purpose  of 
assessing  railroad  property  and  equalizing  the  assessment 
of  real  estate  as  provided  in  this  act;"  and  this  section 
further  provides  that  "  The  State  Board  of  Tax  Commis- 
sioners is  hereby  given  all  the  powers  given  to  county 
boards  of  review." 

Two  of  the  principal  reasons  on  which  it  is  contended 
that  this  act  is  void  are : 

First.  That  it  denies  due  process  of  law  to  railway  cor- 
porations touching  the  assessment  and  valuation  of  their 
property  denominated,  by  the  act,  "railroad  track"  and 
"rolling  stock,"  and  is,  therefore,  repugnant  to  and  in  con- 
flict with  section  1,  article  14  of  the  Constitution  of  the 
United,  States  declaring,  "Nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of 
law,"  and  section  12,  article  1  of  the  Constitution  of  In- 
diana, providing  that  "Every  riian,  for  injury  done  to  him 
in  his  person,  property,  or  reputation  shall  have  remedy 
by  due  course  of  law." 

Second.  That  the  act  is  void  for  the  reason  that  it  de- 
nies to  railway  companies  the  equal  protection  of  the  laws, 
granted  to  all  other  persons,  against  erroneous,  unjust  and 
illegal  assessments  of  the  value  of  property  upon  which 
taxes  are  assessed  to  be  laid,  in  that  it  grants  to  all  persons 
the  right  or  privilege  to  be  heard  before  some  tribunal 
authorized  to  correct  errors  or  give  appropriate  relief  con- 
cerning the  correctness  or  legality  of  assessment,  or  ine- 
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qualities  in  the  same,  or  mistakes  of  fact  or  law,  or  illegal 
conduct  of  those  charged  with  the  duty  of  making  the 
same  after  the  original  assessments  have  been  made,  and 
before  they  become  final  and  conclusive,  as  a  protection 
against  burdens  imposed  by  such  mistakes  and  errors ;  but 
as  to  railway  companies  the  act  utterly  denies  all  protec- 
tion whatever  against  the  same  burdens  against  which 
others  are  protected,*  and  therefore  the  act  is  in  conflict 
with  that  part  of  the  fourteenth  amendment  of  the  consti- 
tution of  the  United  States,  which  provides  that  no  State 
«hall  "  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  Section  1,  article  14,  U.  S.  Con- 
stitution. 

We  will  consider  these  two  objections  to  the  validity  of 
the  statute  in  the  inverse  order  from  which  they  are  stated. 
It  is  contended  that  railway  companies  are  persons  within 
the  meaning  of  these  provisions  of  the  constitution,  and 
this  contention  must  be  conceded  to  be  correct. 

To  determine  whether  or  not  railway  companies  are  de- 
nied equal  protection  of  the  laws  given  by  the  act  to  all 
other  persons,  we  must  first  interpret  the  law  and  see  what 
rights  and  privileges  are  given  to  them,  and  to  others,  and 
what  burdens  are  likewise  imposed  on  each,  and  see 
wherein  the  rights  given  to,  and  burdens  imposed  upon, 
others  differ  from  those  given  to,  and  imposed  upon,  railway 
companies,  for,  if  no  real  discrepancy  within  the  mean- 
ing of  the  Constitution  in  fact  exists  between  the  rights  of 
railway  companies  and  other  persons,  then  the  objection 
that  the  railway  companies  are  denied  equal  protection  of 
the  law  must  fail.  The  fact  that  a  wrong  was  committed 
in  the  execution  of  the  law,  or  thai  an  error  was  committed 
and  not  corrected,  is  no  objection  to  the  validity  of  the 
law. 

As  to  property  other  than  that  denominated  by  the  law 
as  "  railroad  track  "  and  "  rolling  stock,"  including  all  prop- 
erty, real  and  personal,  of  individuals,  the  law  provides  for 
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its  assessment  by  assessors,  and  it  creates  county  boards  of 
review  in  the  several  counties  of  the  State,  and  by  section 
114,  from  which  we  have  hereinbefore  quoted,  it  is  provided 
that  such  county  boards  "  shall  pass  upon  each  valuation, 
and  may,  on  sufficient  cause  being  shown,  or  on  its  own 
motion,  correct  the  assessment  or  valuation  of  any  prop- 
erty in  such  manner  as  will,  in  its  judgment,  make  the  val- 
uation thereof  just  and  equal." 

While  this  section  may  not  give  to  county  boards  the 
right  to  change  individual  assessments  of  parties  not  le- 
gally before  the  board,  it  evidently  contemplates  and  gives 
the  right  to  parties  whose  property  has  been  wrongfully  or 
erroneously  assessed  to  voluntarily  appear  before  such 
county  board  and  show  that  the  assessment  made  against 
any  property  is  erroneous,  and  have  it  corrected,  and  it 
vests  in  such  county  boards  the  power,  on  such  showing 
being  made,  or  on  their  own  motion,  to  make  corrections 
and  change  the  valuation ;  and  from  a  decision  made 
against  a  party  who  is  before  such  county  board,  it  gives 
an  appeal  to  the  State  Board  of  Tax  Commissioners,  whose 
decision  upon  the  question  shall  be  final. 

By  section  129  of  the  statute  from  which  we  have  here- 
tofore quoted,  this  same  right  to  be  heard  is  given  to  all 
property  owners,  and  the  power  vested  in  the  county  boards 
of  review,  to  correct  and  change  assessments,  by  section  114 
is  engrafted  into  and  made  a  part  of  the  law  governing 
the  proceedings  before  the  State  board  as  to  valuations  and 
assessments  over  which  such  State  board  has  jurisdiction 
and  control,  for  by  section  129,  sujira,  it  is  declared  that  the 
State  board  is  hereby  given  all  the  powers  given  to  county 
boards  of  review.  The  right  of  parties  to  be  heard,  and 
the  right  of  the  county  boards  to  hear  showings  as  to  as- 
sessments, and  to  correct  and  change  assessments  and  val- 
uations are  a  part  of  the  powers  vested  in  the  county 
boards,  and  all  their  powers  are  transferred  and  vested  in 
the    State   boards,  so  that  if  there  is  any  power  in  the 
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county  boards  to  hear  grievances  and  make  corrections  in 
relation  to  property  and  assessment  over  which  they  have 
jurisdiction,  then  the  State  board  has  the  same  power  in 
relation  to  property  and  assessment  over  which  it  has  juris- 
diction. Counsel  claim  and  argue  that  this  right  of  hear- 
ing and  to  make  corrections  exists  before  the  county  boards, 
and  we  think  it  does,  but  they  insist  that  this  right  does 
not  exist  before  the  State  board,  but  with  this  latter  con- 
tention we  can  not  agree,  for  certainly  by  the  words  of  the 
statute  we  have  quoted  the  same  power  in  this  respect  is 
vested  in  the  State  board  as  is  vested  in  county  boards,  in 
relation  to  property  and  assessments  over  which  it  has 
jurisdiction.  And  if  the  State  board  has  jurisdiction 
over  the  property  and  assessments  of  railway  companies 
denominated  "  railroad  track  "  and  "  rolling  stock,"  then 
railway  companies  have  the  right  to  be  heard,  and  the  * 
State  board  has  the  right  to  correct  any  assessment  and 
valuation  made  in  relation  to  such  property.  That  the  State 
board  has  such  jurisdiction  and  right,  we  think  there  can 
be  no  doubt. 

By  section  87  it  is  made  the  duty  of  the  State  board  to 
assess  such  property  in  the  manner  afterwards  in  the  act 
provided. 

Section  129  provides,  among  other  things,  for  the  meet- 
ing of  the  State  board,  and  fixes  the  time  and  place  of 
meeting  for  the  purpose  as  stated,  "  of  assessing  railroad 
property." 

By  the  9th  subdivision  of  section  120,  it  is  made  the 
duty  of  the  State  board  to  make  such  rules  and  regula- 
tions not  inconsistent  with  law  as  it  may  deem  necessary, 
with  respect  to  its  meetings  and  procedure. 

We  think  the  interpretation  we  have  placed  upon  the 
statute  the  fair  and  reasonable  one  to  be  given  to  it.  It 
is  well  settled  by  the  rules  for  the  construction  of  stat- 
utes, that  in  construing  statutes  the  prime  object  is  to 
ascertain   and  carry  out  the  purpose  and   intent  of  the 
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Legislature;  that  in  construing  statutes  courts  will  look 
to  all  parts  of  the  same  statute,  to  other  statutes,  and  to 
the  general  principles  of  law,  and  will  assign  such  meaning 
to  the  words  of  the  statute  construed  as  will  make  them 
all  effective.  Storm  v.  Stevens,  104  Ind.  46;  Crawfords- 
ville,  etc.,  Turnpike  Co.  v.  Fletcher,  104  Ind.  97 ;  Hunt  v. 
Lake  Shore,  etc.,  B.  W.  Co.,  112  Ind.  69. 

In  Lutz  v.  City  of  Crawfordsville,  109  Ind.  466,  it  is 
said  "  if  the  Legislature  manifests  an  intention  to  create  a 
system  for  the  government  of  any  subject,  it  is  the  duty 
of  the  court  to  effectuate  that  intention  by  such  a  con- 
struction as  will  make  the  system  consistent  in  all  its  parts, 
and  uniform  in  its  operation." 

Bishop  on.the  Written  Laws  states  the  rule  of  the  courts 
in  relation  to  statutes  to  be  that  "the  courts  will  presume 
'  the  Legislature  intended  its  acts  to  be  reasonable,  consti- 
tutional and  just;  and  when  possible,  consistently  with 
any  fair  reading  of  the  words,  will  so  construe  them  as 
not  to  make  them  otherwise." 

A  statute  which  will  admit  of  two  interpretations,  one 
valid  and  the  other  invalid,  will  receive  the  interpretation 
sustaining  its  validity.  Ferguson  v.  Borough  of  Stamford, 
60  Conn.  432. 

In  the  case  last  cited,  the  Supreme  Court  of  Connecticut 
said  :  "  A  statute  which  will  admit  of  two  interpretations, 
one  just  and  valid,  the  other  unjust  and  invalid,  will  or- 
dinarily receive  the  former.  It  is  no  part  of  the  duty  of 
the  court  to  be  astute  in  order  to  invalidate  a  statute ;  it 
will  rather  strive  to  so  interpret  it  as  to  sustain  its  validity 
and  give  effect  to  the  intention  of  the  Legislature."  Bois- 
dere  v.  Citizens'  Bank,  29  Am.  Dec.  453 ;  Bloodgood  v.  Mo- 
hawk,  etc.,  B.  B.  Co.,  31  Am.  Dec.  313 ;  Santo  v.  State,  63 
Am.  Dec.  487. 

Any  other  construction  than  that  which  we  have  given 
to  the  words  of  section  129  of  this  act  providing  that  "  the 
State  Board  of  Tax  Commissioners  is  hereby  given  all  the 
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powers  given  to  county  boards  of  review"  would  render 
the  words  meaningless,  and  this  is  never  to  be  done  if  it 
can  be  avoided.  It  is  a  well  recognized  rule  that  the  en- 
tire statute  must  be  construed  together,  and  that*  effect 
must  be  given  to  every  part  of  a  statute  if  it  can  be  done 
without  manifestly  violating  the  intention  of  the  Legisla- 
ture. Smith  v.  Randall,  65  Am.  Dec.  475 ;  Bellville,  etc.,  R.  R. 
Co.  v.  Gregory,  58  Am.  Dec.  589 ;  Parkinson  v.  State,  74  Am. 
Dec.  522 ;  Montesquieu  v.  Seil,  23  Am.  Dec.  471 ;  Gates  v. 
Salmon,  95  Am.  Dec.  139. 

The  question  as  to  whether  any  of  the  other  powers  at- 
tempted to  be  conferred  by  section  114  on  county  boards 
are  by  section  129  vested  in  the  State  board,  which  would 
authorize  the  State  board  to  serve  notice,  and  change  or 
increase  valuations  and  assessments  on  property  valued 
and  assessed  by  assessors  or  county  boards,  is  in  no  way 
involved  in  this  case,  and  hence  we  indicate  no  opinion 
in  relation  thereto. 

The  statute,  when  viewed  in  the  light  of  the  construc- 
tion we  have  placed  upon  it,  and  to  which  it  is  clearly  en- 
titled, provides  for  the  assessment  of  property  other  than 
"railroad  track"  and  "rolling  stock,"  by  assessors  and 
county  boards  of  review,  and  provides,  that  persons  ag- 
grieved may  appear  before  county  boards  of  review  and 
make  a  showing,  and  vests  in  such  county  boards  the 
power,  either  on  such  showing  or  on  their  own  motion,  to 
correct  errors  made  in  any  assessment.  And  it  further 
provides  for  appeals  from  the  decisions  of  the  county  boards, 
by  parties  aggrieved,  and  a  hearing  by  the  State  board,  on 
appeal,  which  is  final.  In  relation  to  property  denomi- 
nated "railroad  track"  and  "rolling  stock,"  it  provides 
for  the  filing  by  railway  companies,  of  a  complete  state- 
ment in  relation  to  such  property  and  its  value,  with  the 
auditor  of  State,  which  shall,  by  such  auditor,  be  laid  be- 
fore the  State  board.  It  further  authorizes  the  State  board 
and  the  members  thereof  to  gain  further  information  con- 
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ceruing  such  property  and  its  value,  and  to  assess  it  at  its 
true  cash  value;  and  that  in  making  such  assessment 
such  State  board  shall  not  be  bound  by  any  reports  or  es- 
timates of  value  of  railroad  property,  real  estate  or  other 
property,  aa  returned  to  the  county  auditors,  or  auditor  of 
State;  and  that  such  State  board  shall  have  power  to 
correct  any  assessment  of  "railroad  track"  or  "rolling 
stock,"  on  showing  or  on  its  own  motion.  The  difference 
existing  in  relation  to  the  assessments  of  the  various  classes 
of  property  under  the  law  is  that  the  assessment  of  some 
classes  of  property  commences  with  the  value  being  first 
fixed  by  the  assessor,  with  authority  vested  in  the  county 
board  to  hear  the  complaints  of  aggrieved  parties,  and  cor- 
rect the  assessment,  and  a  right  on  the  part  of  the  prop- 
erty owner  to  take  an  appeal  to  the  State  board. 

In  the  case  of  railroad  companies,  their  property  denom- 
inated "railroad  track"  and  "rolling  stock,"  the  schedule 
is  filed  with  the  auditor  of  State,  and  the  assessment  is 
made  in  the  first  instance  by  the  State  board;  and  their 
right  to  make  a  showing,  and  to  have  any  errors  made 
against  them  corrected,  is  to  the  same  board  that  made  the 
assessment,  and  that  board  is  vested  with  power  to  correct 
errors  and  change  assessments  and  valuations  of  such  prop- 
erty in  such  manner  as  will,  in  their  judgment,  make  the 
valuation  thereof  just  and  equal.  Section  114,  pp.  246- 
248,  Acts  of  1891. 

When  stripped  of  all  verbiage,  the  gist  of  the  objection 
to  the  law,  on  account  of  its  not  affording  to  railway  com- 
panies in  the  assessment  of  the  property  denominated 
"  railroad  track  "  and  "  rolling  stock  "  equal  protection  of 
the  law,  is  that  the  State  Board  of  Tax  Commissioners,  the 
highest  body  or  board  in  the  State  having  jurisdiction,  or 
which  is  given  authority  to  either  assess  or  correct  assess- 
ments of  property,  is  given  original  jurisdiction  in  the 
assessment  and  valuation  of  this  class  of  property.  While 
it  acquires  jurisdiction  in   other  classes  of  property,  by 
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appeal,  under  the  act  an  assessment  and  valuation  fixed 
upon  property  is  not  necessarily  final  until  passed  upon  by 
the  State  board.  If  parties  are  content  with  an  assess- 
ment upon  their  property  by  the  assessor  or  county  board, 
it  may  rest  at  that  point,  but  an  appeal  may  be  taken  to 
the  State  board. 

It  seems  to  us  that  the  claim  that  the  statute  denies  to 
railway  companies  the  equal  protection  of  the  law  is  based 
on  an  erroneous  construction  of  the  statute,  for,  with  the 
view  we  take  of  the  statute  and  the  rights  of  railway  com- 
panies under  it,  the  claim  that  it  denies  equal  protection 
has  no  substantial  foundation  to  rest  upon.  Equal  protec- 
tion of  the  law  does  not  require  that  all  persons  shall  have 
the  right  of  a  hearing  or  trial  before  the  same  tribunal, 
and  in  all  the  same  tribunals,  and  having  the  same  right  of 
appeal  from  one  to  another.  If  it  has  any  such  interpre- 
tation, then  the  theory  upon  which  our  courts  are  con- 
structed and  given  jurisdiction  in  various  causes  of  action — 
the  right  of  appeal  given  in  some  cases,  others  not,  and  the 
jurisdiction  of  some  courts  made  final  in  one  class  of  cases, 
and  in  others  not — is  all  wrong,  and  our  system  of  juris- 
prudence must  fall ;  but  that  such  is  not  the  theory  or  inter- 
pretation to  be  given  to  section  1,  article  14,  of  the  Constitu- 
tion of  the  United  States  is  too  clear  to  admit  of  argument 
or  the  citation  of  authority.  In  our  system  of  jurispru- 
dence, courts  of  different  grades  and  jurisdictions  are  estab- 
lished, and  an  appeal  is  allowed  from  one  to  another  only 
when  the  right  of  appeal  is  given  by  statutory  enactment. 

In  United  States  v.  Cruikshank,  92  U.  S.  542,  Chief  Jus- 
tice Waite  delivering  the  opinion,  in  discussing  the  pro- 
visions of  the  fourteenth  amendment,  says  :  "  It  prohib- 
its a  State  from  depriving  any  person  of  life,  liberty  or 
property,  without  due  process  of  law ;  but  this  adds  nothing 
to  the  rights  of  one  citizen  as  against  another.  It  simply 
furnishes  an  additional  guaranty  against  any  encroachment 
Vol.  133.— 34. 
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by  the  States  upon  the  fundamental  rights  which  belong  to 
every  citizen  as  a  member  of  society." 

Following  this  he  says : 

"  The  fourteenth  amendment  prohibits  a  State  from  de- 
nying to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws;' but  this  provision  does  not,  any 
more  than  the  one  which  precedes  it,  and  which  we  have 
just  considered,  add  anything  to  the  rights  which  one  cit- 
izen has  under  the  Constitution  as  against  another.  The 
equality  of  the  rights  of  citizens  is  a  principle  of  repub- 
licanism. Every  republican  government  is  in  duty  bound 
to  protect  all  its  citizens  in  the  enjoyment  of.  this  princi- 
ple, if  within  its  power.  That  duty  was  originally  as- 
sumed by  the  States,  and  it  still  remains  there." 

From  this  it  would  seem  that  this  phrase  in  the  amend- 
ment added  but  little  to  what  had  theretofore  been 
assumed  by  the  State,  and  embodied  in  the  words  due 
process  of  law. 

In  the  case  of  Caldwell  v.  Texas,  137  U.  S.  692,  Chief 
Justice  Fuller,  in  delivering  the  opinion  of  the  court,  said : 

44  By  the  fourteenth  amendment  the  powers  of  the  States, 
in  dealing  with  crime  within  their  borders  are  not  limited, 
but  no  State  can  deprive  particular  persons  or  classes  of 
persons  of  equal  and  impartial  justice  under  the  law. 
*  *  *  And  due  process  is  so  secured  by  laws  operating 
on  all  alike,  and  not  subjecting  the  individual  to  the  arbi- 
trary exercise  of  the  powers  of  government,  unrestrained 
by  the  established  principles  of  private  right  and  distrib- 
utive justice." 

It  must  follow  that  a  law  which  operates  alike  upon  all 
persons  under  like  circumstances,  is  not  obnoxious  to  the 
provisions  in  the  fourteenth  amendment  to  the  United 
States  Constitution,  that  no  person  shall  be  denied  the 
equal  protection  of  the  laws,  for  such  a  law  operates  alike 
upon  every  person  under  like  circumstances.  If  this  were 
not  true,  then  a  large  portion  of  the  legislation  of  the  va- 
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rious  States,  universally  held  valid,  would  be  obnoxious  to 
this  provision  of  the  Federal  Constitution.  Laws  provid- 
ing for  the  assessment  of  certain  property,  for  public  im- 
provements, only  affect  such  property  as  designated,  and 
persons  owning  no  such  property  are  unaffected  by  the 
law,  but  all  who  are  in  like  circumstances  may  be  affected 
by  it,  and,  therefore,  the  law  affects  all  equally  under  like 
conditions  and  circumstances. 

The  statute  in  question  provides  a  general  system  for 
taxation  and  assessment  and  valuation  of  property,  and  the 
method  of  ascertaining  the  valuation  and  assessing  each 
class  and  kind  of  property  applies  alike  to  all  persons  hold- 
ing and  owning  the  same  class  of  property,  and  it  applies 
alike  to  all  persons  under  like  circumstances  and  condi- 
tions; and  we  do  not  think  it  denies  railway  companies 
the  equal  protection  of  the  law,  and  it  is  not  in  conflict 
with  the  provisions  of  the  Federal  Constitution. 

2.  Is  the  act  objectionable  on  the  grounds  that  it  denies 
to  railway  companies  due  process  of  law  ?  If  this  act  is 
repugnant  to  either  the  Constitution  of  this  State  or  the 
Constitution  of  the  United  States,  for  this  reason,  it  would 
seem  that  almost  any  law  for  the  assessment  and  taxation 
of  property,  which  stopped  short  of  resorting  to  a  court  of 
justice,  and  permitting  an  issue  to  be  joined,  and  trial  as 
to  the  value  of  the  property,  would  be  likewise  objection- 
able. This  act  requires  railway  companies  to  first  file  ver- 
ified inventories  of  their  property  and  of  its  value,  to  be 
submitted  to  the  assessing  board.  Then  it  allows,  after 
assessment,  a  correction  in  assessments  and  valuation  on 
the  showing  of  the  company,  or  on  the  motion  of  the 
board  itself. 

Judge  Cooley,  in  his  work  on  Taxation,  2d  Ed.,  p.  432, 
says:  "Very  summary  remedies  have  been  allowed,  in 
every  age  and  country,  for  the  collection  by  the  govern- 
ment of  its  revenues.  They  have  been  considered  a  mat- 
ter of  State  necessity.    Without  them  it  might  be  possible 
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for  a  party  which  had  been  defeated  in  its  efforts  to  obtain 
possession  of  the  government  in  the  constitutional  way,  to 
cripple  the  government  for  the  time  being,  and  possibly 
break  it  up  altogether.  If  the  State  might  be  deprived 
of  the  resources  for  continuing  its  existence  and  perform- 
ing its  regular  functions  until  a  revenue  could  be  colletced 
by  the  processes  provided  for  the  enforcement  of  debts 
owing  to  individuals,  it  would  be  continually  at  the  mercy 
of  factions  and  discontented  parties.  Obviously  this  could 
not  be  tolerated." 

At  page  47  the  author  says :  "  There  is  a  constitutional 
guaranty  which  has  come  to  us  from  Magna  Charta,  which 
declares  that  no  person  shall  be  deprived  of  life,  liberty  or 
property,  except  by  the  judgment  of  his  peers  or  the  law 
of  the  land.  The  alternative  provisions  of  this  guaranty 
have  sometimes  been  supposed  to  mean  the  same  thing, 
and  the  guaranty  itself  to  entitle  every  person  to  have  any 
demand  made  upon  him  submitted  to  the  determination 
of  a  jury  of  the  vicinage.  Such  a  construction  applied  in 
tax  cases  would  work  a  thorough  and  radical  change  in  the 
principles  on  which  taxation  is  now  supposed  to  rest. 
*  *  *  Such  a  construction  of  a  clause  agreed  upon  as 
an  important  provision  in  a  charter  of  government  can 
never  have  been  intended." 

The  words  "law  of  the  land"  and  "due  process  of 
law "  mean  one  and  the  same  thing,  and  mean  that  one 
shall  hold  his  life,  liberty  and  property  under  the  protec- 
tion of  the  general  rules  which  govern  society,  and,  there- 
fore, the  learned  author  from  which  we  have  quoted,  oia 
page  48,  in  speaking  of  words  the  law  of  the  land,  well 
says :  "  The  clause  recited  from  Magna  Charta  does  not 
imply  the  necessity  for  judicial  action  in  every  case  in 
which  the  property  of  the  citizen  may  be  ta&en  for  the 
public  use.  On  the  contrary,  a  legislative  act  for  that  pur- 
pose, when  clearly  within  the  limits  of  legislative  author- 
ity, is  of  itself  the  law  of  the  land." 
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This  is  true  not  only  of  an  act  for  levying  taxes,  but  in 
everything  which  pertains  to  the  assessment  and  collec- 
tion of  taxes. 

Judge  Cooley  in  his  work  recognizes  the  right  of  a  party 
to  a  hearing  before  his  rights  are  finally  precluded,  and  it 
is  only  necessary  to  determine  what  constitutes  a  hearing, 
so  that  the  individual  will  not  be  deprived  of  his  prop- 
erty without  due  process  of  law,  or  what  is  the  character 
of  the  hearing  contemplated  in  the  assessment  and  collec- 
tion of  taxes,  as  to  constitute  due  process  of  law.  Cer- 
tainly it  is  not  a  judicial  proceding,  a  trial  by  jury,  but  a 
summary  hearing  that  is  contemplated  in  such  proceedings. 

Judge  Cooley,  p.  747,  Cooley  on  Taxation,  supra,  says : 

"While  the  assessor  still  has  the  Hell  or  roll  in  his  hands 
incompleted,  he  may  abate  any  assessment  on  his  own 
motion,  or  on  an  application,  when  satisfied  that  it  is  either 
wholly  or  in  part  illegal  or  unjust.  No  statute  could  be 
necessary  for  this."  By  this  rule  the  State  board,  which 
assesses  "railroad track"  and  "rolling  stock,"  while  in  ses- 
sion and  having  control  of  the  assessment,  could  remit  any 
illegal  or  unjust  assessment  made  against  any  railway  com- 
pany, in  the  absence  of  any  express  statutory  authority  giv- 
ing them  the  right  to  do  so.  But  he  says  taxing  officers 
and  boards  of  review,  in  the  absence  of  special  authority, 
are  to  accept  the  assessment  as  legal  and  just,  and  levy  and 
collect  the  taxes  accordingly. 

The  taxing  officers  and  boards  are  such  as  have  no 
power  to  assess,  and  he  states  the  remedy  usually  given  by 
statute  for  the  correction  of  errors  is  by  review,  either  by 
the  assessor  himself,  or  in  some  form  of  appellate  proceed- 
ings. The  rule  as  recognized  by  Mr.  Cooley  is  that  if  the 
individual  have  the  right  to  a  hearing,  either  before  the 
assessor  himself  or  some  reviewing  board  having  the  right 
to  correct  the  assessment,  the  requirements  of  the  Con- 
stitution is  complied  with,  and  the  individual  is  not  de- 
nied due  process  of  law. 
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In  Hannibal,  etc.,  R.  R.  Co.  v.  State  Board  etc.,  64  Mo. 
294,  it  was  held  that  the  State  board  having  power  to 
assess  railway  property,  the  assessment  would  be  valid, 
even  though  their  record  showed  that  the  board  heard 
no  evidepce.  In  the  same  case  it  was  held  that,  under 
the  laws  of  that  State,  every  person  had  an  appeal  from 
the  assessment  of  his  property  for  taxation,  and  that  rail- 
road companies  should  have  the  same  right,  and  that 
great  injustice  might  be  done  by  the  board,  for  which  they 
would  be  remediless  until  the  Legislature  had  provided  for 
an  appeal  in  their  favor,  and  that  the  courts  can  not  inter- 
pose between  the  board  and  the  companies. 

In  Porter  v.  Rockford,  etc.,  R.  R.  Co.,  76  111.  561,  speak- 
ing of  the  assessment  of  the  property  of  railway  compa- 
nies by  the  State  Board  of  Equalization,  under  a  law  very 
similar  to  the  statute  under  consideration,  the  court  says: 

"  Whether  property  is  assessed  by  local  assessors  or  by  the 
State  Board  of  Equalization,  it  is,  in  the  language  of  the 
Constitution,  'assessed  by  some  person  or  persons  elected 
or  appointed  in  the  manner  the  General  Assembly  has  di- 
rected, and  not  otherwise.'  No  attempt  is  made  by  this 
clause  of  the  Constitution  to  limit  the  number  of  those 
who  shall  be  elected  or  appointed  for  this  purpose,  or  to 
prohibit,  *  *  *  or  in  any  manner  to  prescribe  how  the 
value  of  property  shall  be  ascertained  by  them.  Admit- 
ting that  the  chief  end  had  in  view  was  to  secure  uniformity 
in  valuation,  it  would  seem  that  the  present  system  by  which 
some  property  is  assessed  by  local  assessors,  and  other 
property  is  assessed  by  the  board  of  equalization,  would 
tend  as  much  toward  accomplishing  that  result  as  would  a 
system  by  which  all  the  property  in  the  State  should  be 
assessed  in  the  town  in  which  it  is  located  by  the  local 
assessor.  *  *  *  We  can  not  believe  that  a  board  of 
equalization,  having  the  assessed  values  of  all  other  taxa- 
ble property  in  the  State  before  them,  for  the  purpose  of 
equalization, has  less  facility  for  fixing  a  fair,  proportionate 
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value  upon  corporate  property  than  the  local  assessors  have. 
There  is,  moreover,  an  almost  insuperable  difficulty  which 
must  attend  all  attempts  by  local  assessors  to  assess  the 
capital  stock,  franchise,  roadway  and  rolling  stock  of  most 
railroad  companies.  Such  roads  are  usually  located  through 
several  counties.  The  costs  of  construction  in  a  particu- 
lar town  or  county  affords  no  criterion  of  the  value  of 
that  portion  of  the  road,  for  every  mile  of  the  road  is 
equally  indispensable  to  its  existence  as  a  whole,  and  con- 
tributes, proportionally,  to  its  principal  earnings.  Local 
improvements  may,  indeed,  vary,  and  they  are  required  to 
be  assessed  by  the  local  assessors ;  but  the  road  and  its 
equipments  constitute  a  single  entire  property.  In  deter- 
mining the  value  of  such  property,  the  question  is  neither 
one  of  original  cost  nor  of  the  intrinsic  value  of  the  va- 
rious items  of  which  the  road  and  its  equipment  are  com- 
posed, taken  separately,  but  what  is  it  worth,  with  all  its 
capabilities  and  facilities,  as  a  railroad?  The  franchise 
extends  to  the  entire  corporate  property,  and  it  is  not  pos- 
sible that  it  can  be  divided.  It  must,  if  assessed  at  all,  be 
assessed  as  an  entirety,  and  this,  as  we  have  already  shown, 
may  be  in  connection  with  the  property  to  which  it  is  at- 
tached." 

Section  1,  article  10,  of  the  Constitution  of  this  State, 
vests  the  power  of  taxation  in  the  General  Assembly.  It 
provides  that  "The  General  Assembly  shall  provide,  by 
law,  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation ;  and  shall  prescribe  such  regulations  as  shall  secure 
a  just  valuation  for  taxation  of  all  property,  both  real  and 
personal,  excepting,"  etc. 

The'first  clause  of  this  section  is  certainly  complied  with 
when  the  same  basis  of  assessment  is  fixed  for  all  property, 
and  the  same  rate  of  taxation  is  fixed  within  the  district 
subject  to  taxation ;  that  is  to  say,  there  is  uniformity  and 
equality  of  assessment  and  taxation  when  all  the  property 
is  to  be  assessed  at  its  true  cash  value,  and  the  same  rate 
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is  fixed  on  all  property  subject  to  assessment  for  the  tax. 
If  it  be  a  tax  for  State  purposes,  the  rate  must  be'the  same 
throughout  the  State;  if  for  county  purposes,  or  township 
purposes,  the  same  rule  would  apply.  The  law  under  con- 
sideration is  not  subject  to  objection  on  account  of  ine- 
quality in  rate  of  assessment  or  taxation,  for  it  "  provides 
that  all  property  shall  be  assessed  at  its  true  cash  value, 
and  the  rates  are  the  same  within  the  respective  taxing 
districts,"  and  no  objection  is  urged  to  the  law  on  this  ac- 
count.    Gilson  v.  Board,  etc.,  128  Ind.  65. 

As  to  the  latter  clause  of  the  section  of  the  constitution 
providing  that  the  General  Assembly  "  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation," 
it  leaves  it  to  the  Legislature  to  prescribe  the  mode  by 
which  the  valuation  of  all  property  shall  be  ascertained, 
enjoining  upon  them  the  one  obligation  to  provide  such 
regulations  as  shall  secure  a  just  valuation,  leaving  to  the  • 
Legislature  the  mode  of  ascertaining  the  valuation.  There 
is  certainly  no  reason  why  the  Legislature  may  not,  under 
the  Constitution  of  the  State,  provide  for  fixing  the  value 
pf  "railroad  track"  and  "rolling  stock"  of  railway  com- 
panies, by  the  State  Board  of  Tax  Commissioners,  while 
other  property  is  assessed  by  local  boards.  The  value  is 
ascertained  according  to  regulations  prescribed  by  the 
Legislature,  and  we  are  unable  to  see  any  reason  why  a  val- 
uation secured  in  that  way  should  not  be  a  just  valuation. 

The  Legislature,  by  the  acts  in  question,  has  pre- 
scribed regulations  for  the  purpose  of  securing  the  valua- 
tion of  all  property  for  taxation ;  the  method  prescribed 
would  seem  to  have  in  view  the  fixing  of  the  value  on 
property  by  persons  and  boards  best  calculated  to  know 
the  value  of  the  property  required  to  be  valued  by  them, 
and  with  a  view  of  arriving  at  a  just  and  equal  valuation 
of  all  the  property  within  the  State  subject  to  taxation, 
providing  county  boards  of  review  to  correct  errors  of 
local  assessors,  and  then  a  State  board  to  fix  the  value  of 
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the  property  of  railway  companies  extending  through  the 
State,  and  to  equalize  the  valuations  and  assessments  of 
property  throughout  the  State.  That  the  method  pre- 
scribed in  the  act  is  one  calculated  to  secure  a  just  and 
equal  valuation  and  assessment  of  property  throughout 
the  State,  can  not  be  reasonably  questioned,  and  is  one 
which  the  Legislature  had  the  right  to  adopt.  Lowell  v. x 
County  Commissioners,  152  Mass.  380 ;  St.  Louis,  etc.,  E.  E. 
Co.  v.  Surrell,  88  111.  535 ;  Republic  Life  Ins.  Co.  v.  Pollak, 
75  HI.  292 ;  Case  v.  Dean,  16  Mich.  11 ;  State  Railroad  Tax 
Cases,  92  U.  S.  575. 

No  notice  other  than  that  contained  in  the  law  itself  is 
necessary  to  the  validity  of  the  assessment.  The  railway 
companies  are  bound  by  the  law,  and  must  take  notice  of 
its  provisions.  They  submit  a  schedule  to  the  State  board 
through  the  auditor  of  State  for  the  very  purpose  of  hav- 
ing the  valuation  fixed  upon  the  property,  and  the  assess- 
ment thereof  by  such  board.  They,  through  their  written 
schedule  and  statement  of  values,  are  heard  by  the  board. 
The  board  has  under  its  control  the  assessment  roll  of 
railway  companies'  property,  and  by  the  terms  of  the 
statute  the  board  is  given  power  to  correct  any  errors  in  as- 
sessments, and  to  change  valuations  on  showing,  or  on  its 
own  motion.  Railway  companies  have  the  same  right  to 
a  hearing  before  the  State  board  that  any  other  property 
owner  has  before  the  county  board,  for  the  same  powers 
which  are  given  to  the  county  boards  by  the  act  are  given 
to  the  State  board.  The  State  board  is  required  to  make 
rules  governing  its  meetings  and  procedure. 

In  Hyland,  Auditor,  v.  Brazil,  etc.,  Co.,  128  Ind.  335,  it 
is  held  that  when  the  time  for  the  meeting  of  a  county 
board  of  equalization  is  fixed  by  law,  and  the  duties  of 
the  board  also  fixed  by  law,  and  notice  of  the  time  of 
meeting  of  the  county  board  as  required  by  law  having 
been  given,  and  when  the  law  required  that  corporations 
should  make  out  and  deliver  to  the  assessor  schedules 
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of  their  property,  to  be  delivered  to  such  county  board, 
and  the  law  made  it  the  duty  of  such  board  to  value 
and  assess  the  property  of  such  corporations,  that  no  no- 
tice to  the  individual  corporation  was  necessary  to  make 
the  appraisement  and  assessment  of  the  property  of  the  cor- 
poration valid,  the  law  having  fixed  the  time  of  the  meet- 
ing of  the  board,  and  requiring  corporations  to  file  sched- 
ules with  the  assessor,  to  be  presented  to  the  board,  and 
made  it  the  duty  of  the  board  to  appraise  and  assess  the 
same.  Corporations  were  bound  to  take  notice  of  the  time 
of  the  meeting  of  the  board,  that  their  schedules  would 
be  presented  to  the  board,  and  such  board  would  appraise 
and  assess  the  same  as  required  by  the  law,  and  no  other 
notice  ie  neceseary.  There  can  be  no  difference  in  this  re- 
spect  as  to  the  validity  of  a  law,  or  the  rights  of  the  parties 
under  it,  between  a  statute  which  fixed  the  time  for  the 
meeting  of  the  board,  and  one  which  fixed  the  time,  and 
also  required  the  auditor,  or  some  other  officer,  to  give 
notice  of  the  time  of  the  meeting  in  advance.  For,  if  the 
law  fixes  the  time  of  meeting,  all  persons  are  bound  to 
take  notice  that  it  will  meet,  and  when  it  requires  a  party 
to  file  a  schedule  of  his  property,  and  makes  it  the  duty 
of  the  board  to  appraise  and  assess  it,  he  is  likewise  bound 
to  take  notice  of  such  facts  also,  and  if  he  desires  to  be 
heard  in  relation  to  such  matters  as  the  board  are  charged 
with  the  duty  of  performing,  he  must  appear  and  make 
his  wishes  known  in  relation  thereto. 

As  was  well  said  in  Hyland,  Auditor,  v.  Brazil  Block 
Coal  Co.,  supra,  "the  case  is  entirely  unlike  that  of  an 
individual  tax-payer,  for  he  can  not  know  that  the  board 
will  take  any  action  upon  his  list,  whereas  the  corporation 
knows,  as  matter  of  law,  that  the  board  will  act  upon  its 
statement,  since  that  is  the  principal  purpose  for  which  the 
sworn  statement  is  required.  It  is  manifest  that  neither  the 
principle  decided  in  Kantz  v.  Sumption  117  Ind.  1,  nor  the 
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line  of  reasoning  there  pursued  is  relevant  to  the  question 
here  presented." 

The  statute  under  consideration  fixes  the  time  for  the 
meeting  of  the  State  board.  It  requires  railway  compa- 
nies to  file  schedules  and  inventories  with  the  auditor  of 
State,  to  be  presented  by  him  to  the  State  board,  and 
makes  it  the  duty  of  the  State  board  to  appraise  and  assess 
the  property  denominated  by  the  act  as  "railroad  track" 
and  "  rolling  stock "  belonging  to  railway  companies,  at 
its  true  cash  value/and  further  provides  that  the  board 
shall  not  be  bound  by  estimates  of  the  value  of  such  prop- 
erty as  returned  to  the  auditor  of  State ;  of  all  these  pro- 
visions the  railway  companies  are  bound  to  take  notice, 
and  if  they  desire  to  make  any  further  showing,  it  is  the 
duty  of  such  companies  to  appear  before  the  board  and 
make  their  showing. 

In  Cooley  on  Taxation,  pages  364,  365,  it  is  said: 

"  It  is  not  customary  to  provide  that  the  tax-payer  shall 
be  heard  before  the  assessment  is  made,  except  where  a  list 
is  called  for  from  him ;  but  a  hearing  is  given  afterwards, 
either  before  the  assessors  themselves,  or  before  some  court 
or  board  of  review." 

That  is  just  what  is  provided  for  by  the  act  of  1891. 
The  companies  are  required  by  the  law  to  submit  a  sched- 
ule, through  the  auditor  of  State,  to  the  State  board,  and 
authorizes  a  hearing  before  the  State  board.  As  regards 
notice  of  the  meeting  of  the  board  before  a  hearing  may 
be  had,  the  author,  in  the  same  section,  continuing  says: 

"  And  of  the  meeting  of  that  court  or  board,  the  tax- 
payer must,  in  some  manner,  be  informed,  either  by  per- 
sonal notice  or  by  some  general  notice  which  is  reasonably 
certain  to  reach  him,  or — which  is  equivalent — by  some  gen- 
eral law  which  fixes  the  time  and  place  of  meeting,  and  of 
which  he  must  take  notice.  The  last  is  a  common  method 
of  bringing  the  assessment  to  the  notice  of  the  tax-payer, 
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and  it  is  perhaps  the  best  of  all,  because  it  comes  to  be 
generally  understood,  and  is  remembered." 

This  principle  is  common  in  its  application.  When  a 
party  brings  an  action  in  court,  the  defendant  is  notified  to 
appear  on  a  certain  day  of  a  particular  term  of  court.  If 
the  time  at  which  the  summons  is  returnable,  or  for  which 
the  notice  is  given,  terminates  without  a  disposition  of  the 
cause,  the  cause  is  still  pending  in  court,  to  be  heard  at  a 
subsequent  term  of  court,  and  all  parties  are  bound  to  take 
notice  of  the  time  fixed  by  law  for  the  holding  of  subse- 
quent terms  of  court.  The  matter  of  appraisement  and 
assessment  of  the  property  of  railway  companies  is  pend- 
ing before  the  State  board,  and  parties  are  bound  to  take 
notice  of  the  time  fixed  by  law  for  the  meeting  of  the  board, 
which  is  in  harmony  with  the  theory  that  all  persons  are 
presumed  to  know  the  law. 

Desty  on  Taxation,  vol  1,  pp.  599  and  600,  says : 

"All  parties  are  bound  to  take  notice  of  the  day  of  the 
meeting  of  the  commissioners  when  the  day  is  appointed 
by  law ;  and  under  the  general  notice  parties  must  attend 
the  meetings,  as  they  would  the  sessions  of  a  court,  until 
their  assessment  is  passed  upon,  and  when  once  this  is 
done  no  change  can  afterwards  be  made  without  special 
notice." 

The  whole  body  of  tax-payers  are  not  required  to  attend 
a  sitting  of  a  county  or  State  board  of  review,  for  the 
value  is  fixed  upon  most  by  the  assessor ;  but  such  as  are 
required  to  file  with  such  boards,  or  either  of  them,  a 
schedule  of  property,  which  property  so  scheduled  is  to 
be  appraised  and  assessed  by  such  board,  as  to  such  par- 
ties the  matters  of  appraisement  and  assessment  are  pend- 
ing before  such  board,  the  knowledge  of  which  is  conveyed 
to  them  by  the  law  itself,  and  if  they  desire  to  be  heard 
further,  or  to  have  errors  corrected,  they  must  appear  be- 
fore such  board.  Smith,  Tr.>  v.  Rude  Bros.  Mfg.  Co.,  30  N. 
E.  Rep.  947. 
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The  conclusion  we  reach  is  that  the  statute  under  con- 
sideration is  a  valid  enactment,  and  not  in  conflict  with 
any  provisions  of  the  constitution,  either  of  this  State  or 
the  United  States,  and  the  State  Board  of  Tax  Commis- 
sioners had  full  power  to  assess  the  property  of  railway 
companies  denominated  "railroad  track "  and  "rolling 
stock ; "  that  the  railway  companies  were  properly  before 
that  board,  and  were  entitled  to  a  hearing,  and  were  not 
denied  due  process  of  law  or  equal  protection  of  the  law, 
within  the  meaning  of  the  Constitution  of  this  State  and 
the  United  States,  and  this  conclusion  we  think  is  in  har- 
mony with  the  almost  universal  line  of  authorities,  and  we 
deem  it  unnecessary  to  take  up  and  discuss  in  detail  the 
numerous  authorities  cited  in  this  case,  as  it  would  extend 
the  decision  to  an  unreasonable  length,  and  we  content 
ourselves  by  adhering  to  what  we  regard  the  correct  prin- 
ciples deducible  from  the  authorities. 

The  State  board  having  fixed  the  vatuation  and  assessed 
the  property,  their  action  in  this  behalf  is  final,  and  can 
not  be  avoided  or  set  aside,  except  for  fraud  on  the  part 
of  the  State  Board  of  Tax  Commissioners,  which  would 
render  the  assessment  void.  Fraud  vitiates  even  the  most 
solemn  judicial  proceedings,  and  would  likewise  vitiate 
the  proceedings  of  any  tribunal  created  for  the  purpose 
of  determining  the  rights  of  parties ;  but  we  dp  not  think 
it  can  be  seriously  contended  that  the  proceedings  in  this 
case  seek  to  attack  or  avoid  the  valuation  or  assessment 
made  by  the  State  board,  of  appellant's  property,  on  the 
ground  that  the  State  board  was  guilty  of  fraud,  or  acted 
corruptly  in  the  discharge  of  its  duties  in  the  appraisement 
and  assessment  of  the  property  of  railway  companies ;  and, 
if  it  were  so  contended,  the  averments  of  the  complaint 
fall  far  short  of  being  sufficient  to  present  such  a  question. 

TVhat  we  have  said  disposes  of  the  major  portions  of 
the  questionb  presented  in  the  case.  The  court  having  no 
power  to  review  the  proceedings,  the  action  of  the  State 


542  SUPREME  COURT  OF  INDIANA, 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis  R.  W.  Co.  v.  Backus,  Treasurer. 

board  being  final,  no  right  of  action  existed  to  set  it  aside, 
except  for  fraud,  and  it  not  being  attacked  on  that  ground, 
no  evidence  was  admissible,  for  it  is  a  well  settled  rule  that 
the  courts  have  no  power  to  give  any  relief  against  errone- 
ous assessments  of  such  boards,  except  they  are  given  such 
power  by  statute,  and  no  such  power  is  given  in  this  State. 
Cooley  on  Taxation,  p.  748,  and  authorities  there  cited ; 
Bass  v.  City  of  Ft.  Wayne,  121  Ind.  389 ;  Sims  v.  Hines,  121 
Ind.  534 ;  McCollum  v.  Uhl,  128  Ind.  304 ;  Central,  etc.,  Gravel 
Road  Co.  v.  Black,  32  Ind.  468. 

The  court  can  not  inquire  into  the  evidence  upon  which 
the  board  made  its  assessment  and  determine  as  to  whether 
such  board  arrived  at  just  valuations  or  not.  The  board  has 
passed  upon  that  question,  ajid  with  its  adjudication  the 
matter  ends.  The  decision  of  the  State  board  being  final, 
the  record  of  that  board  required  to  be  kept  by  the  law, 
section  121  of  the  act  of  1891,  is  conclusive. 

It  is  contended  by  counsel  for  appellant  that  the  law  au- 
thorizes, and  that  the  State  board  did  import  values  to  the 
"railroad  track"  and  "  rolling  stock,"  taxable  in  Indiana, 
values  belonging  wholly  to  corporate  property  situate  in 
other  States,  and  taxable  in  other  States,  thus  imposing 
double  taxation  on  railway  companies  owning  or  operating 
interstate  lines  of  railways. 

This  is  based  upon  the  provision  of  the  statute,  section 
80  of  the  act,  providing  that  the  "rolling  stock"  shall  be 
listed  and  taxed  in  the  several  counties,  etc.,  in  proportion 
that  the  main  track  used  or  operated  in  such  county,  etc., 
bears  to  the  length  of  the  main  track  used  or  operated  by 
such  person,  and  sections  83  and  85  requires  that  certain 
schedules  of  the  rolling  stock  and  railroad  track  shall  be 
filed  with  the  county  and  State  auditors.  These  schedules 
are  required  to  be  filed  for  the  purpose  of  giving  a  descrip- 
tion of  the  property,  and  as  a  source  of  information  as  to 
value,  but  as  expressly  provided  by  the  act,  such  values  are 
not  conclusive,  the  board  may  act  on  other  information  and 


NOVEMBER  TERM,  1892.  543 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis  R.  Vi\  Co.  v.  Backus,  Treasurer. 

the  personal  knowledge  of  values,  and  the  act  expressly  pro- 
vides that  the  assessment  shaft  be  made  of  this  class  of  prop- 
erty at  its  true  cash  value,  the  same  as  all  other  property. 

Section  79  provides  that  "  railroad  track  "  shall  be  listed 
and  taxed  in  counties,  etc.,  in  proportion  that  the  length  of 
the  main  track  in  such  county,  etc.,  bears  to  the  whole  length 
of  the  road  in  the  State.  It  is  so  apparent,  and  we  think 
so  well  settled  by  authority,  that  the  value  of  a  railroad  or 
"  railroad  track  "  and  "  rolling  stock  "  is  so  completely  de- 
pendent on  its  length  of  line,  connections,  beginning,  term- 
inus and  the  character  of  the  country  through  which  it 
runs,  in  relation  to  its  products,  and  the  character  and  ex- 
tent of  its  population,  so  that  it  can  not  be  separated 
from  these  and  many  other  surroundings  and  elements  of 
value  which  necessarily  must  enter  into  its  appraisement 
and  assessment  at  its  fair  cash  value  for  taxation,  as  that 
it  can  hardly  be  a  controverted  proposition.  It  is  evident 
that  no  fair  or  equitable  value  could  be  placed  on  a  "  rail- 
road track  "  by  severing  it  into  parts  extending  from  one 
township  or  county  line  to  another,  or  even  from  one  State 
line  to  another,  and  estimating  only  the  portion  lying 
within  the  borders  of  a  single  township,  county  or  State, 
independently  of  its  connections  beyond  such  lines,  or  by 
considering  the  cost  of  constructing  any  such  division,  nor 
could  the  value  of  an  engine,  or  car,  or  other  property 
coming  within  the  class  of  property  denominated  in  the 
act  under  consideration  as  rolling  stock,  be  determined  by 
considering  the  purpose  for  which  it  was  used  in  any 
State  or  subdivision  of  a  State,  or  the  cost  of  construction 
of  the  same,  and  to  limit  the  right  of  the  State  to  tax 
"  rolling  stock"  which  might,  at  the  date  of  assessment,  be 
found  within  the  State  or  subdivision  of  the  State  would 
be,  in  effect,  to  relieve  such  property  from  taxation. 

A  railroad  is  valuable  as  a  whole,  and  every  section  of 
the  line  going  to  make  up  the  whole  is  essential.  The 
portion  of  a  track  crossing  unreclaimed  land  of  practically 
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no  value  is  as  valuable  as  that  portion  which  runs  through 
a  populous  city,  in  so  far  as  its  purpose  and  use  is  that 
of  an  interstate  line,  for  without  either  the  connection 
would  be  broken,  and  its  use  destroyed  for  that  purpose. 
The  value  of  each  portion  is  increased  by  reason  of  its 
connections. 

In  the  State  Railroad  Tax  Cases,  92  U.  S.  575,  the  court 
says :  "  This  court  has  expressly  held  in  two  cases,  where 
the  road  of  a  corporation  ran  through  different  States,  that 
the  tax  upon  the  income  or  franchise  of  the  road  was 
properly  apportioned  by  takiug  the  whole  income  or  value 
of  the  franchise,  and  the  length  of  the  road  within  each 
State,  as  the  basis  of  taxation." 

In  speaking  of  the  rate  of  taxation,  the  court,  in  the  same 
case,  says : 

"But  the  contention  is  that  the  rule  of  rating  the  road, 
its  rolling  stock  and  franchises  as  a  unit,  and  assessing  it 
as  a  whole,  on  which  each  municipality  levies  its  taxes  ac- 
cording to  the  length  of  the  road  within  its  limits,  violates 
the  principle  of  this  section.  We  have  already  discussed 
this  question,  and  are  of  the  opinion  that  taxes  assessed  by 
that  rule  on  the  railroad  property,  by  the  municipality,  are 
uniform  when  the  rate  of  taxation  is  the  same  on  the 
assessment  thus  ascertained  that  it  is  on  other  property." 

The  court,  in  the  case  last  cited,  expressly  recognizes  the 
legality  of  an  assessment  on  rolling  stock  valued  in  accord- 
ance with  the  rule  of  rating  the  road  as  a  unit,  and  taking 
such  a  proportion  of  its  value  as  the  length  of  the  road 
lying  within  the  State  bears  to  the  whole  road,  for  if  an 
appraisement  and  assessment  of  a  railroad,  including  in 
such  valuation  its  rolling  stock  and  franchise,  can  be  as- 
sessed, certainly  its  rolling  stock  can  be  valued  and  assessed 
separately  in  the  same  manner,  for  values  would  not  be 
imported  in  the  one  method  more  than  the  other. 

The  court,  in  the  same  case,  discusses  and  sustains  the  same 
method  of  assessing  the  railroad  track,  and  says :    "  It  may 
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well  be  doubted  whetber  any  better  mode  of  determining 
the  value  has  been  devised." 

The  decision  in  the  Western  Union  Tel.  Co.  v.  Massachu- 
setts, 125  TJ.  S.  530,  is  in  harmony  with  this  theory. 

Presumptively,  the  line  of  railroad  track  and  rolling  stock 
is  of  no  greater  value  per  mile  beyond  the  borders  of  the 
State  than  within  the  borders  of  the  State,  and  we  do  not 
think  the  law  necessarily  requires  a  construction  by  which, 
if  the  line  of  the  railroad  track  or  rolling  stock  situate 
outside  the  State  was  of  greater  value  per  mile  than  that 
inside  the  State,  the  board  should,  by  equalizing  the 
value,  import  values,  and  tax  property  situate  and  taxable 
without  the  limits  of  the  State  and  taxable  in  another 
State.  When  the  whole  act  is  read  together,  it  purports 
to  be  only  an  act  to  tax  such  property  as  is  subject  to  tax- 
ation within  the  State. 

Section  80  declares  that  the  movable  property  belonging 
to  a  railroad  company  shall  be  held  to  be  personal  prop- 
erty, and  denominated  personal  property,  while  section  3 
provides  that  "All  property  within  the  jurisdiction  of 
this  State,  not  expressly  exempted,  shall  be  subject  to  tax- 
ation." 

Section  4  provides  that,  for  the  purpose  of  taxation,  real 
property  shall  include  all  lands  within  the  State,  etc. ;  per- 
sonal property  shall  include  all  goods  and  chattels  within 
the  State ;  all  ships  and  boats,  whether  at  home  or  abroad, 
and  their  appurtenances ;  all  goods,  chattels  and  effects  be- 
longing to  inhabitants  of  this  State  situate  without  this 
State,  except  the  property  actually  and  permanently  in- 
vested in  business  in  another  State. 

The  record  of  the  State  board,  which,  as  we  have  said,  is 
conclusive,  affirmatively  shows  that  the  valuation  of  "  rail- 
road track"  and  "rolling  stock"  was  fixed  upon  such 
property  within  this  State.  The  record  affirmatively 
shows,  "The  State  Board  of  Tax  Commissioners  having 
Vol.  133.— 35. 
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had  under  consideration  the  assessment  of  the  several 
railroads  in  the  State,  the  following  valuation  per  mile  of 
the  various  roads  within  this  State."  Then  follows  the 
schedules  and  valuations.  Following  such  schedules  and 
valuations,  it  is  stated  that  "making  liberal  allowances 
for  all  proper  deductions,"  they  "fix  the  values"  as  here- 
tofore set  forth. 

Objection  is  made  to  a  recital  in  the  record  of  the  board, 
which,  it  is  contended,  shows  affirmatively  that  the  board 
fixed  the  value  of  the  roads  upon  a  money  basis.  We 
think  there  is  nothing  in  this  objection.  It  is  a  mere 
statement  that  "In  arriving  at  the  basis  for  the  estimate 
of  said  values,  the  board  considered  the  costs  of  the  con- 
struction and  the  equipment  of  said  roads,  the  market 
value  of  the  stocks  and  bonds,  and  the  gross  and  net 
earnings  of  each  of  said  roads,  and  all  other  matters  ap- 
pertaining thereto,  that  would  assist  the  board  in  arriv- 
ing at  a  true  cash  value  of  the  same."  They  considered 
all  matters  appertaining  to  the  road  that  would  assist 
them  in  arriving  at  a  true  cash  value.  The  things  they 
specifically  enumerate  were  proper  to  consider. 

The  board  was  not  limited  to  the  schedule  of  the  rail- 
way companies  and  rates  fixed  by  them,  but  had  the  right 
to  seek  other  information  which  would  enable  them  to 
arrive  at  a  just  valuation.  But  this  court  can  not  consider 
or  review  the  question  as  to  what  evidence  the  board 
relied  upon  in  arriving  at  the  value  assessed.  It  is  urged 
that  the  board  heard  a  speech  of  an  attorney  in  the  ab- 
sence of  the  railway  companies  and  their  counsel,  on  the 
question  of  the  taxation  of  railroad  property.  Even  if 
this  were  irregular,  it  does  not  vitiate  the  proceedings. 

It  is  further  urged  that  the  method  of  assessment  taxes 
interstate  commerce,  but  we  do  not  think  so.  Taxing 
the  property  of  a  corporation  engaged  in  in terstata  com- 
merce is  not  taxing  interstate  commerce.  But  what  we 
have  heretofore  said  disposes  of  this  question,  for  in  hold- 
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ing  the  method  by  which  the  valuation  and  assessments 
were  made  valid,  relieves  it  from  this  objection  ;  as  it  can 
not,  and  is  not  contended  that  the  property  is  not  subject 
to  taxation,  but  onlv  contended  that  it  can  not  be  assessed 
in  the  manner  prescribed  in  this  act,  which  it  is  claimed 
imports  values  into  this  State  from  other  States  for  tax- 
ation, thereby  imposing  unauthorized  burdens  on  inter- 
state commerce. 

It  is  finally  contended,  that  the  act  creating  the  State 
board  and  defining  its  powers  and  duties  is  unconstitu- 
tional and  void,  for  the  reasons,  in  brief,  that  judicial 
powers  are  granted  to  such  board,  and  because  two  State 
executive  and  administrative  offices  are  created  and  made 
continuously  operative  by  the  governor,  and  not  elected  by 
the  people ;  that  executive  and  administrative  officers  can 
not  exercise  judicial  powers,  and  judicial  officers  must,  by 
the  Constitution,  be  elected. 

The  members  of  the  State  board  are  not  judicial  officers, 
nor  are  judicial  powers  conferred  upon  them  by  the  act  un- 
der consideration,  within  the  meaning  of  the  Constitution. 
Langenberg,  Sheriff,  v.  Decker,  31  N.  E.  Rep.  190.  It  is  a  very 
common,  if  not  an  almost  universal,  custom  in  this  and 
other  States,  to  make  by  statutory  enactment,  certain  of  the 
State  officers  ex  officio  members  of  the  State  boards  of  equal- 
ization. Such,  we  think,  has  been  the  almost  universal,  if 
not  the  unbroken  practice  in  this  State  since  the  adaption 
of  the  present  Constitution  ;  and  if,  as  held  in  Langenberg  v. 
Decker,  supra,  they  are  not  vested  with  such  judicial  powers 
as  to  constitute  them  a  court,  but  only  exercise  such  quasi 
judicial  functions  as  does  every  public  officer  vested  with 
discretionary  power,  they  are  certainly  eligible  to  become 
a  member  of  such  a  board.  Nor  do  we  think  the  other 
members  of  the  board,  whom  the  law  provides  shall  be 
appointed  by  the  governor,  are  administrative  State  offi- 
cers, charged  with  such  duties  as  that,  by  the  Constitution, 
they  are  required  to  be  elected  by  the  people.     They  are 


548  SUPREME  COURT  OF  INDIANA, 


133    518 
135    194 


Marsh  v.  Morris  etal. 


not  administrative  officers  in  charge  of  any  separate  de- 
partment of  the  State  government.  The  same  rule  must 
govern  in  relation  to  their  selection  as  the  selection  of 
members  of  local  and  county  boards  of  equalization, 
and  any  persons  or  boards  for  the  appraisement  and  assess- 
ment of  values  and  benefits  and  injuries  to  property,  and 
the  practice  of  appointing  such  persons  and. members  of 
boards  has  always  existed.  If  they  may  be  appointed  for 
one  sitting  of  a  board,  or  to  make  appraisement  of  spe- 
cific property,  the  value  of  which  is  to  be  ascertained, 
then,  certainly,  the  law  may  authorize  their  appointment 
for  a  longer  time,  and  that  such  appointments  may  be  au- 
thorized by  statute,  we  have  no  doubt,  and  this  conclusion 
is  in  harmony  with  the  decisions  of  this  court  in  State,  ex 
rel.,  v.  Gorby,  122  Ind.  17,  and  State,  ex  rel.,  v.  Hyde,  129 
Ind.  296. 

We  have  considered  and  decided  all  of  the  questions 
material  to  the  determination  of  the  cause.  We  find  no 
error  in  the  record. 

Judgment  affirmed.    ~> 

Filed  February  3,  1893. 


No.  15,943. 

Marsh  v.  Morris  et  al. 

Venibe  De  Novo. — Motion  for. —  When  Can  Not  Prevail.— Defective  Verdict. — 
A  motion  for  a  venire  de  novof  based  upon  a  verdict  which  makes  a  find- 
ing upon  all  the  issues  joined,  can  not  prevail. 

Appeal. — Sole  Appeal  by  one  of  Several  Defendants. — Questions  Anting  on 
Pleadings  of  a  Co-defendant — When  Can  and  when  Can  Not  be  Considered. — 
Motion  to  Modify  Judgment. — Foreclosure  of  Mortgage. — Where  A.,  a  de- 
fendant, in  his  motion  to  modify  the  judgment  of  the  court,  asked  that 
the  judgment  be  so  modified  as  to  foreclose  a  mortgage  held  by  B.,  a  co- 
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defendant,  against' the  land  in  controversy,  B.  not  having  taken  an  ap- 
peal from  the  judgment  of  the  lower  court,  hut  A.  having  appealed  solely 
in  his  own  behalf,  the  overruling  of  the  motion  to  modify  the  judgment 
so  as  to  effect  a  foreclosure  of  B's  mortgage,  could  present  no  question  on 
appeal  by  A.,  unless  his  (A's)  pleadings,  or  the  evidence,  or  the  finding  of 
the  jury,  show  him  entitled  to  such  relief;  and  where  A.  assigns  as 
error  the  overruling  of  the  motions  of  B.  for  a  new  trial  and  to  modify 
the  judgment,  such  assignment  of  error  can  present  no  question  on  ap- 
peal, the  action  of  the  court  being  such  as  affected  the  judgment  as  to  B., 
unless  it  should  appear  from  the  record  that  B's  pleadings  entitled  her  to 
the  relief  asked  for  by  A.,  and  that  A's  pleadings  also  entitled  him  to 
the  benefit  of  the  relief  prayed  for  B. 

-Assignment  of  Error. — Question  not  Saved  by  Bill  of  Exceptions  or  Order  of 
Court, — Clan  Not  be  Considered. — When  a  question  arising  on  an  assign- 
ment of  error,  as  to  overruling  a  motion  to  modify  a  judgment,  is  not 
brought  into  the  record  by  a  bill  of  exceptions  or  by  order  of  the  court, 
such  assignment  of  error  will  not  be  considered. 

-Judgment. — Motion  to  Modify. —  When  Can  Not  Prevail. — Not  in  Consonance 
with  Belief  Asked. — Where  a  defendant  in  his  cross-complaint  laid  claim 
to  the  whole  of  a  tract  of  land,  and  the  judgment  of  the  court  thereon  de- 
creed him  the  owner  of  one-third  thereof,  a  motion  by  said  defendant  to 
modify  the  judgment  so  as  to  decree  him  the  owner  of  two-thirds  of  said 
land,  not  being  sustained  by  his  cross-complaint,  nor  by  the  evidence  or 
finding  of  the  jury,  can  not  prevail. 

Hew  Trial. — Verdict  Sustained  by  Evidence. — That  the  verdict  of  the  jury 
is  sustained  by  the  evidence,  see  facts  set  out  in  opinion. 

Same. —  Verdict  Contrary  to  Law. — That  the  verdict  of  the  jury  is  not  con- 
trary to  law,  see  reason  given  in  opinion. 

X>eed. — Limiting  Words  After  Granting  and  Descriptive  Words.  —  Effect  on 
Estate. — Must  be  Apt  Word8.r-Effect  Irresistible. — Where,  in  a  deed  convey- 
ing land  in  fee  simple  to  Elizabeth  Marsh,  the  following  words  appeared : 
"  The  above  real  estate  falls  to  James  D.  Marsh  after  the  death  of  Eliza- 
beth Marsh,"  such  words  can  not  operate  to  create  a  life  estate  in  Eliza- 
beth Marsh  with  a  remainder  over  to  James  D.  Marsh,  the  rule  being 
that  words  so  introduced  into  a  deed  after  the  words  of  conveyance  and 
warranty,  in  order  to  limit  the  estate,  must  be  apt  words  for  the  purpose, 
so  that  when  taken  in  connection  with  the  granting  words  of  the  deed, 
the  meaning  will  be  clear  and  irresistible  on  the  face  of  the  deed  that  a 
life  estate  only  was  intended. 

From  the  Madison  Circuit  Court. 
H.  C.  Ryan,  for  appellant. 

E.  B.  Goodykoonts,  G.  M.  Ballard,  W.  A.  Kittinger  and 
L.  M.  Schwinn,  for  appellees. 
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Howard,  J. — This  was  an  action  for  partition  and  to 
quiet  title  to  real  estate,  brought  by  appellees  against 
appellant  and  others.     James  D.  Marsh  alone  appeals. 

On  September  27, 1870,  Elizabeth  Marsh,  then  the  wife  of 
appellant,  purchased  the  land  described  in  the  petition  for 
partition,  taking  the  title  by  warranty  deed  in  her  own 
name.  Following  the  description  of  the  land  in  the  deed, 
as  recorded  in  the  recorder's  office  of  Madison  county, 
appear  the  words :  "  The  above  real  estate  falls  to  James 
D.  Marsh  at  the  death  of  Elizabeth  Marsh." 

On  July  8,  1874,  Elizabeth  Marsh  and  appellant,  her 
husband,  executed  a  mortgage  on  said  land  to  John  W. 
Grubs  and  Elijah  P.  Haney,  to  secure  the  payment  of 
$414. 

On  September  22,  1874,  Elizabeth  Marsh  died  intestate, 
leaving  as  her  sole  heirs  the  appellant,  her  husband,  and 
their  six  children,  the  appellees,  Launa  E.  Morris,  Sarah 
A.  Parker,  Amanda  M.  L.  Aldridge,  and  Margaret  E.  K. 
Marsh,  and  also  Arminta  J.  Ray  and  Florence  I.  Shipley, 
which  last  two  were  defendants  below,  but  do  not  appear 
as  parties  to  this  appeal. 

On  June  16, 1879,  for  the  purpose,  as  he  says,  of  redeem- 
ing said  land  from  foreclosure  on  said  mortgage  to  Grubs 
and  Haney,  appellant  in  his  own  name,  executed  a  mort- 
gage on  said  land  to  the  Middlesex  Banking  Company, 
defendant  below. 

In  August,  1884,  not  being  able  to  pay  the  mortgage  of 
the  Middlesex  Banking  Company,  appellant  executed  a 
mortgage  on  said  land  for  $400  to  W.  A.  Van  Buren,  de- 
fendant below,  who  assigned  said  mortgage  to  Lydia  A. 
Finch,  also  defendant  below,  who  still  holds  it. 

On  February  25, 1888,  appellees  began  this  action,  filing 
their  complaint  in  two  paragraphs.  The  first  paragraph 
is  for  simple  partition  and  to  quiet  title,  claiming  that  the 
children  of  Elizabeth  Marsh  are  the  owners  as  tenants  in 
common  of  the  undivided  two-thirds,  and  the  appellant,. 
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her  husband,  of  the  undivided  one-third  of  said  real 
estate.  The  second  paragraph  recites  the  facts  hereinbe- 
fore set  out,  making  the  holders  of  the  mortgages  defend- 
ants; also  making  the  Cincinnati,  Wabash  &  Michigan 
Railway  Company  a  defendant,  to  whom  it  is  alleged  ap- 
pellant had  attempted  to  convey  a  right  of  way  along  the 
east  side  of  said  land,  claiming,  also,  that  the  words  in 
the  deed  to  Elizabeth  Marsh  ("  the  above  real  estate  falls 
to  James  D.  Marsh  at  the  death  of  Elizabeth  Marsh)" 
were  not  in  the  deed  when  executed  and  delivered  to  her, 
but  were  afterwards  inserted  by  appellant;  that  said 
mortgages  were  fully  paid ;  that  they  were  never  a  lien  on 
appellees'  interest  in  said  land,  and  are  a  cloud  thereon ; 
that  appellant  is  the  owner  of  the  undivided  one- 
third  of  said  land,  and  that  appellees,  Launa  E.  Morris, 
Sarah  A.  Park^*,  Amanda  M.  L.  Aldridge,  Margaret  E. 
K.  Marsh,  and  also  Arminta  J.  Ray  and  Florence  I.  Ship- 
ley, defendants  below,  are  each  the  owner  of  the  undi- 
vided one-ninth  of  said  land,  asking  for  partition,  and  that 
said  mortgages  be  declared  satisfied,  and  other  claims  of 
defendants  declared  void,  and  appellees'  title  quieted.  . 

The  appellant  answered  by  general  denial,  and  also  filed 
a  cross-complaint  against  appellees,  and  against  his  co-de- 
fendants, the  remaining  children  of  Elizabeth  Marsh,  and 
also  against  the  defendant,  the  Middlesex  Banking  Com- 
pany, mortgagee,  claiming  ownership  in  fee  simple  of  the 
whole  of  the  land  in  controversy,  and  alleging  that  the 
mortgage  of  said  banking  company  was  fully  paid,  and 
asking  that  it  be  satisfied  of  record,  and  that  his  title  to 
all  of  said  land  be  quieted  against  all  the  defendants  to 
his  cross-complaint. 

The  defendant  Lydia  A.  Finch  also  filed  her  cross- 
complaint  aud  other  pleadings,  which  need  not  be  further 
noticed,  as  she  makes  no  appeal. 

The  appellant  filed  an  additional  answer  in  general  de- 
nial to  each  paragraph  of  the  complaint. 
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Appellees  demurred  to  the  cross-complaint  of  appellant 
for  want  of  fects,  which  demurrer  was  overruled  by  the 
court,  and  appellees  then  answered  by  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  who  re- 
turned a  general  verdict  for  appellees,  and  also  answers 
to  various  interrogatories.  Thereupon  the  court,  after 
overruling  a  motion  by  appellant  for  a  venire  de  novo,  ren- 
dered judgment  as  prayed  for  by  appellees. 

The  first  error  assigned  by  appellant  is  the  overruling' 
of  his  motion  for  a  venire  de  novo.  There  does  not  appear 
to  have  been  any  error  in  overruling  this  motion.  The 
verdict  of  the  jury  does  not  seem  to  be  defective.  Ap- 
pellant's cross-complaint  averred  that  the  mortgage  to 
the  Middlesex  Banking  Company  had  been  fully  paid; 
appellees'  complaint  made  the  same  averment.  The  only 
issue  between  appellees  in  their  complaint  and  appellant 
in  his  cross-complaint  was  as  to  his  interest  in  the  real 
estate  in  controversy.  Appellant  claimed  that  he  owned 
all  the  land  by  virtue  of  the  deed  to  Elizabeth  Marsh ; 
appellees  claimed  that  appellant,  as  widower  of  said 
Elizabeth  Marsh,  owned  one-third  of  said  land,  and  that 
the  remaining  two-thirds  of  said  land  was  owned  by  the 
children  of  said  Elizabeth  Marsh.  On  this  issue  the  jury 
found  in  a  general  verdict,  for  appellees,  and  answered  in- 
terrogatories in  harmony  with  the  general  verdict.  This 
was  a  full  finding  on  the  issues  joined,  and  there  was  no 
defect  on  the  face  of  the  verdict  that  could  be  reached  by 
a  venire  de  novo.  As  to  the  satisfaction  and  release  of  the 
Middlesex  Banking  Company's  mortgage,  which  was 
asked  for  in  both  the  complaint  and  the  cross-complaint, 
and  concerning  which  appellant  argues  so  earnestly,  the 
finding  of  the  jury  being  for  appellees,  appellant  can  not 
complain  particularly,  since  the  court,  in  its  decree,  de- 
clared this  mortgage  "  fully  paid  and  satisfied." 

The  fourth  assignment  of  error,  the  overruling  of  the 
motion  of  the  defendant,  Lydia  A.  Finch,  for  a  new  trial,. 
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and  the  fifth  assignment,  the  overruling  of  the  motion  of 
the  said  Lydia  A.  Finch  to  modify  the  judgment,  can  not 
be  considered  in  this  appeal,  which  is  taken  by  the  de- 
fendant, James  D.  Marsh,  as  sole  appellant.  Questions 
arising  under  the  pleadings  of  the  defendant,  Lydia  A. 
Finch,  and  affecting  the  verdict  and  judgment  as  to  her, 
are  not  before  the  court  for  review,  unless  it  should  ap- 
pear on  the  record  that  her  pleadings  entitled  her  to  the 
relief  asked  for  by  appellant,  and  that  his  pleadings  also 
entitled  him  to  the  benefit  of  the  relief  prayed  for  her, 
none  of  which  are  shown  on  the  record. 

The  third  assignment  of  error  is  the  overruling  of  ap- 
pellant's motion  to  modify  the  judgment.  This  motion 
and  the  ruling  of  the  court  thereon  are  not  brought  into 
the  record  by  a  bill  of  exceptions  or  by  order  of  the  court, 
and  are  not  before  the  court  for  consideration.  We  have, 
however,  looked  into  the  motion  as  recited  in  the  tran- 
script, and  find  that  appellant  asked  the  court  to  modify 
the  judgment  so  as  to  decree  that  appellant  was  the 
owner  of  two-thirds  instead  of  one-third  of  the  land. 
This  was  not  prayed  for  in  the  cross-complaint,  nor  was 
there  any  thing  either  in  the  evidence  or  in  the  finding  of 
the  jury  to  sustain  it.  In  appellant's  cross-complaint,  he 
asserted  title  to  all  the  land  in  controversy.  In  the  mo- 
tion, the  appellant  also  asked  for  a  modification  of  the 
decree  so  as  to  foreclose  the  mortgage  of  Lydia  A.  Finch, 
on  the  whole  of  the  land.  This  was  a  matter  that  might 
be  the  subject  of  a  motion  on  the  part  of  Lydia  A.  Finch, 
but  it  could  not  be  granted  on  motion  of  appellant,  unless 
his  pleadings  or  the  evidence  or  finding  of  the  jury 
showed  him  entitled  to  such  relief.  The  motion  also  asked 
for  the  satisfaction  of  the  Middlesex  Banking  Company's 
mortgage;  the  decree  did  already  declare  this  mortgage 
fully  paid  and  satisfied. 

The  remaining  assignment  of  error,  the  second,  is  that 
the  court  erred  in  overruling  appellant's  motion  for  a  new 
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trial.  The  motion  for  a  new  trial  begins  as  follows : 
"  Comes  now  the  defendant,  James  D.  Marsh,  and  for 
himself  alone  herein  files  his  separate  motion  for  a  new 
trial  of  said  cause,  for  the  following  reasons,  to  wit,"  giv- 
ing thirteen  reasons.  Appellant  discusses  but  two  of 
these  reasons  in  his  brief,  saying :  u  The  motion  for  a 
new  trial  should  have  been  sustained  for  two  reasons,  viz. : 
that  the  verdict  of  the  jury  was  not  sustained  by  suf- 
ficient evidence;  that  the  verdict  of  the  jury  was  con- 
trary to  law." 

We  find  nothing  in  appellant's  argument  that  tends  in 
any  degree  to  support  his  contention  as  to  these  reasons- 
for  a  new  trial.  The  only  material  issue  for  the  decision 
of  the  jury  was  as  to  the  interest  of  appellant  in  the  real 
estate  in  question,  his  claim  being  that  he  was  the  owner 
of  all  the  land  under  the  deed  of  Elizabeth  Marsh ;  while 
appellees  averred  that  he  owned  only  one-third  of  the 
land  by  descent  from  her — the  following  words  having* 
been  fraudulently  inserted  in  Elizabeth  Marsh's  deed  after 
its  execution  and  delivery :  "  The  above  real  estate  falls 
to  James  D.  Marsh  at  the  death  of  Elizabeth  Marsh." 
On  this  issue,  which  controlled  all  others  in  the  case,  the 
jury  found  generally  for  appellees,  and  they  found  spe- 
cially, in  answer  to  the  fourth  interrogatory  that  these 
words  were  inserted  in  the  deed  by  James  D.  Marsh  after 
its  signature  and  delivery.  Appellant  admits  that,  with 
this  finding  of  the  jury  before  us,  under  the  settled  rules 
of  this  court,  the  case  would  not  be  reversed  on  the  weight 
of  the  evidence,  unless  the  court  should  conclude  to  con- 
sider the  matter  in  connection  with  failure  of  proof  on 
some  other  questions  to  be  pointed  out.  The  only  other 
questions  that  are  pointed  out  are  those  concerning  the 
Middlesex  Banking  Company's  mortgage,  and  the  mort- 
gage of  Lydia  A.  Finch.  In  the  decree  of  the  court,  as 
we  have  seen,  the  banking  company's  mortgage  is  de- 
clared fully  paid  and  satisfied.     Besides,  this  was  a  purely 
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equitable  question,  being  the  satisfaction  of  a  mortgage, 
and  not  triable  by  a  jury,  except  at  the  desire  of  the 
court,  and  then  only  to  satisfy  the  court  as  to  some  fact 
in  question.  The  court  need  not  in  any  respect  regard 
such  finding  of  the  jury.  Lane  v.  Schlemmer,  114  Ind.  296 ; 
Stix  v.  Sadler,  109  Ind.  254;  Hendricks  v.  Frank,  86  Ind. 
278 ;  Martin  v.  Martin,  118  Ind.  227. 

As  to  the  mortgage  of  Lydia  A.  Finch,  though  the 
greater  part  of  appellant's  brief  is  taken  up  with  it,  and 
with  the  pleadings  and  motions  of  Lydia  A.  Finch  con- 
cerning it,  yet,  as  we  have  seen,  Lydia  A.  Finch  is  not 
here  appealing,  and  the  rulings  of  the  court  below  in  her 
case  have  no  place  in  this  appeal,  unless  it  is  otherwise 
shown  by  the  record  that  appellant  is  entitled  to  such  rem- 
edy, but  neither  his  pleadings  nor  the  evidence  make  such 
a  showing.  She  seems  to  be  satisfied  with  the  decision  of 
the  court  below,  and,  even  if  she  is  not,  this  appellant  can 
not  come  here  to  right  her  wrongs.  The  verdict  is  fully 
supported  by  the  evidence.  Whit  worth  v.  Ballard,  56  Ind. 
279 ;  Compton  v.  Jones,  65  Ind.  117. 

Neither  is  the  verdict  contrary  to  law.  The  rights  of 
Lydia  A.  Finch,  if  any,  can  not  be  called  in  to  aid  those 
of  appellant,  under  the  pleadings  and  evidence,  as  shown 
in  the  record,  and  appellant  being  found  the  owner  of  one- 
third  of  the  land,  he  can  not  in  this  proceeding,  and  under 
the  issues  as  made  in  his  own  cross-complaint,  have  any 
relief  as  to  the  payment  of  the  mortgage  given  by  him  to 
W.  A.  Van  Buren,  and  now  owned  by  Lydia  A.  Finch. 
And  even  if  the  jury  had  not  found  that  the  deed  of 
Elizabeth  Marsh  had  been  changed  after  signature  and 
delivery,  by  the  insertion  after  the  description  of  the  land 
of  the  words :  "  The  above  real  estate  falls  to  James  D. 
Marsh  after  the  death  of  Elizabeth  Marsh,"  still,  these 
words  would  not  suffice  to  convey  the  land  to  James  D. 
Marsh,  on  the  death  of  Elizabeth.  The  grantors  in  that 
•deed  had  already  conveyed  the  land  in  fee  simple  to  Eliza- 
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beth  Marsh,  and  the  words  added  could  not  divert  that  fee 
simple  into  a  life  estate.  Any  words  so  introduced  into 
the  deed,  after  the  words  of  conveyance  and  warranty,  in 
order  to  so  limit  the  estate  must  be  apt  words  for  the  pur- 
pose, so  that  when  taken  in  connection  with  the  granting 
words  of  the  deed  the  meaning  will  be  clear  and  irresist- 
ible on  the  face  of  the  deed  that  a  life  estate  only  was  in- 
tended. 

It  would  seem  that  if  appellant  had  any  rights  in  this 
controversy  he  has  mistaken  his  remedy.  If  he  paid  a  lien 
placed  upon  the  real  estate  by  Elizabeth  Marsh,  to  save  the 
land  from  sale  on  foreclosure,  for  the  benefit  of  himself  and 
the  other  tenants  in  common,  it  may  be  that  he  would  be 
entitled  to  contribution  from  them  in  a  proper  action,  but 
this  is  not  such  an  action.  JEads  v.  Retherford,  114  Ind. 
273;  Moon  v.  Jennings,  119  Ind.  130. 

Whether  appellant  could  in  any  case  enforce  such  contri- 
bution, he  certainly  could  not  under  the  pleadings  and  evi- 
dence in  this  case.  And  whether  Lydia  A.  Finch  might 
be  entitled  to  subrogation  to  the  lien  of  the  mortgage 
given  by  Elizabeth  Marsh  and  her  husband,  the  appellant, 
does  not  appear  from  her  pleadings  below,  and  even  if 
she  were  entitled  to  such  subrogation,  that  could  not  avail 
appellant  here  under  his  pleadings.  He  has  not  asked  in 
his  cross-complaint  for  such  relief.  Besides,  having  failed 
to  answer  the  cross-complaint  of  Lydia  A.  Finch,  he 
stands  here  as  having  denied  its  allegations.  Felger  v. 
ffizell,  75  Ind.  417 ;  Johnson  v.  Briscoe,  92  Ind.  367;  Cham- 
bers v.  Butcher,  82  Ind.  508. 

We  find  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

Judgment  affirmed. 

Filed  February  4,  1893. 
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No.  16,008. 

Phenix  Insurance  Company  v.  Fielder  et  al. 

Exemption  from  Execution. — Sufficiency  of  Answer. — Necessary  Allegations. — 
After  Acquired  Right  of  Exemption. — Can  not  Perpetuate  Fraud. — Fraudulent 
Intent. — Effect  on  Right  to  Exemption. — In  an  action  to  set  aside  a  convey- 
ance of  land  as  fraudulent,  and  subject  said  land  to  the  payment  of  a 
judgment,  the  defendant  answered,  in  addition  to  the  general  denial, 
"that  she  was — on  the  date  of  the  execution  of  said  contract  upon  which 
judgment  was  taken,  at  the  date  of  the  conveyance  in  the  plaintiff's  com- 
plaint mentioned,  and  at  the  date  of  the  rendition  of  the  judgment — and 
now  is,  a  resident  householder  of  the  State  of  Indiana ;  that  she  is  the 
head  of  a  family  keeping  house ;  that  the  defendant  Hugh  Fielder  (the 
grantee  and  son  of  the  grantor)  is  an  infant  about  ten  years  old,  and  is 
supported  by,  and  lives  with,  the  defendant;  that  at  the  date  of  the 
conveyance  in  the  plaintiff's  complaint  mentioned,  to  wit,  on  the  31st 
day  of  May,  1887,  and  on  the  date  of  the  rendition  of  the  judgment, 
and  ever  since  the  date  aforesaid,  the  defendant  was  not  the  owner  of 
property  worth  over  six  hundred  dollars,  including  the  property  in  the 
complaint  mentioned;"  that  all  of  the  real  estate,  personal  property, 
goods,  money,  choses  in  action,  etc.,  were  worth  less  than  $600;  that  she 
was,  and  now  is,  entitled  to  exempt  said  property  from  sale,  and  she 
prays  that  it  may  be  exempted  from  sale  to  satisfy  said  judgment,  and 
that  plaintiff  may  not  recover.  To  this  answer  a  demurrer  was  ad- 
dressed and  overruled. 

Held,  that  the  answer  does  not  disclose  that  she  was  a  householder  and 
entitled  to  exempt  said  property,  at  the  time  she  conveyed  it,  and  that 
she  could  not  perpetuate  fraud  in  a  conveyance  by  asserting  and  receiv- 
ing the  benefits  of  an  after  acquired  right  of  exemption. 

Held,  also,  that  the  general  allegation  that  one  was  at  a  stated  time*"  a  res- 
ident householder  of  the  State  of  Indiana,"  is  not  equivalent  to  the  es- 
sential allegation  of  facts  constituting  her  right  to  such  exemption  at  the 
time. 

Held,  also,  that,  if  at  the  time  of  a  conveyance,  a  grantor  is  entitled  to 
exemption  of  such  property,  the  creditor  is  in  no  better  position  by  rea- 
son of  the  existence  of  a  fraudulent  intent,  as  such  property  is  beyond 
the  reach  of  creditors. 

Held,  also,  that  the  demurrer  addressed  to  said  answer  should  have  been 
sustained. 

Fraudulent  Conveyance. — When  Grantor  can  not  Deny  Validity. — Setting 
Aside. — No  Reversion  to  Grantor. — A  fraudulent  grantor  can  not  deny  the 
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validity  of  his  conveyance  as  between  himself  and  his  grantee,  and,  if 
as  to  others,  such  conveyance  be  set  aside,  no  par?  of  the  property  or  its 
proceeds  may  return  to  the  grantor. 
Same.— Can  not  be  Validated  by  After  Acquired  Right. — Exemptim. — Debtor 
and  Creditor. — A  conveyance  which  is  fraudulent  as  to  creditors  can  not 
afterwards  be  validated  as  to  them  by  an  after  acquired  right  of  ex- 
emption. 

From  the  Tipton  Circuit  Court. 

W.  R.  Oylebay,  for  appellant. 

J.  A.  Swoveland  and  J.  F.  Pyke,  for  appellees. 

Hackney,  J. — In  May  and  June,  1886,  the  appellee  Mar- 
tha Fielder  contracted  an  indebtedness  to  the  appellant, 
upon  which,  on  the  9th  day  of  February,  1888,  the  appel- 
lant recovered  judgment.  In  1887  said  Martha  owned 
two  tracts  of  land,  and  conveyed  one  of  them  to  her  son 
Hugh  A.  Fielder,  and  the  other  to  her  daughter  Rebecca 
May  Brown. 

This  action  was  instituted  by  the  appellant  to  set  aside, 
as  fraudulent,  said  two  conveyances,  and  to  subject  said 
lands  to  the  payment  of  said  judgment.  To  the  com- 
plaint the  appellee  Martha  answered,  in  addition  to  the 
general  denial,  "  That  she  was — on  the  date  of  the  execu- 
tion of  said  contract  upon  which  judgment  was  taken,  at 
the  date  of  the  conveyance  in  the  plaintiff's  complaint 
mentioned,  and  at  the  date  of  the  rendition  of  the  judg- 
ment— and  now  is,  a  resident  householder  of  the  State  of 
Indiana ;  that  she  is  the  head  of  a  family,  keeping  house ; 
that  the  defendant  Hugh  Fielder,  is  an  infant  about  ten 
years  old,  and  is  supported  by,  and  lives  with,  the  de- 
fendant ;  that  at  the  date  of  the  conveyance  in  the  plain- 
tiff's complaint  mentioned,  to  wit,  on  the  31st  day  of  May, 
1887,  and  on  the  date  of  the  rendition  of  the  judgment, 
and  ever  since  the  dates  aforesaid,  the  defendant  was  not 
the  owner  of  property  worth  over  six  hundred  dollars,  in- 
cluding the  property  in  the  complaint  mentioned ; "  that 
all  of  her  real  estate,,  personal  property,  goods,  money, 
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choses  in  action,  etc.,  etc.,  were  worth  less  than  six  hundred 
dollars ;  that  she  was,  and  now  is,  entitled  to  exempt  said 
property  from  sale,  and  she  prays  that  it  may  be  exempted 
from  sale  to  satisfy  said  judgment,  and  that  plaintiff  may 
not  recover. 

A  demurrer  to  this  answer  was  overruled,  with  an  excep- 
tion, and  upon  reply  in  denial,  the  cause  was  tried,  result- 
ing in  a  finding  and  judgment  for  the  defendants. 

The  appellant  assigns  error  in  overruling  the  demurrer 
to  said  affirmative  answer,  and  in  overruling  a  motion  for 
a  new  trial. 

In  discussing  the  sufficiency  of  the  answer,  the  appel- 
lant's learned  counsel  says : 

"  Appellant  makes  no  question  that  appellee's  answer 
showed  by  the  facts  alleged,  that  she  was  a  householder  at 
the  time  of  filing  the  answer,  but  it  wholly  fails  to  state 
that  at  the  date  of  the  execution  of  the  contract  upon  which 
judgment  was  taken,  at  the  date  of  the  conveyances  in 
plaintiff's  complaint  mentioned  and  at  the  date  of  the 
rendition  of  the  judgment,  she  was  the  head  of  a  family 
keeping  house." 

The  answer  contains  the  general  allegation  that  at  the 
time  of  the  conveyance  she  was  "  a  resident  householder 
of  the  State  of  Indiana."  This  conclusion  will  not  be 
accepted  as  equivalent  to  an  allegation  of  the  facts  con- 
stituting her  right  to  an  exemption  at  that  time.  See 
Guerin  v.  Kraner,  97  Ind.  533,  and  cases  there  cited. 

It  is  alleged  that  at  the  time  of  the  filing  of  the  answer 
she  was  keeping  house  as  the  head  of  a  family,  her  son 
Hugh  living  with  her,  and  dependent  upon  her  for  sup- 
port. These  were  facts  necessary  to  give  the  right  of  ex- 
emption, but  being  applied  to  the  time  of  the  filing  of  the 
pleading,  were  they  sufficient  ? 

The  theory  upon  which  conveyances  of  property,  sub- 
ject to  exemption,  have  been  held  not  fraudulent,  is  that 
such  property  is  not  subject  to  execution,  and  is,  there- 
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fore,  beyond  the  reach  of  creditors.  If  effectually  beyond 
their  reach  before  the  conveyance,  whatever  the  purpose 
or'  motive  of  the  debtor  in  conveying,  the  creditor  is  in 
no  better  position  by  reason  of  the  existence  of  a  fraud- 
ulent intent.  Taylor  v.  Duesterberg,  Admr.,  109  Ind.  165 ; 
Faurote  v.  Carr,  108  Ind.  123 ;  Burdge  v.  Bolin,  106  Ind. 
175 ;  Barnard  v.  Brown,  112  Ind.  53 ;  Dumbould  v.  Rowley,, 
113  Ind.  353. 

In  Blair  v.  Smith,  114  Ind.  114  (126),  this  rule  is  clearly- 
stated. as  follows : 

"  Property  exempt  from  execution  is  not  subject  to  any 
claim  of  the  creditor,  but  is  absolutely  free  from  all  claims 
of  creditors.  No  execution  or  other  writ  is  a  lien  upon 
it.  The  creditor  has  no  claim  upon  it  in  any  form,  and  it 
is  impossible  to  conceive  any  logical  ground  upon  which 
property,  not  subject  to  the  claims  of  creditors,  can  be 
held  to  have  been  fraudulently  conveyed.  *  *  *  The 
whole  doctrine  of  annulling  fraudulent  conveyances  rests 
upon  the  ground  that  the  creditor  has  a  right  to  resort  to 
the  property,  and  where  he  has  no  such  right  it  is  impos- 
sible that  a  conveyance  can  be  deemed  fraudulent." 

The  conveyances  by  the  appellee  Martha  are  alleged  to 
have  been  fraudulent,  and  to  avoid  this  claim,  she  an- 
swers that  she  is  now  entitled  to  an  exemption  including 
said  property.  Her  pleading  does  not  disclose  that  she 
was  a  householder,  and  entitled  to  exempt  this  property 
at  the  time  she  conveyed  it.  We  are,  therefore,  not  per- 
mitted to  say  that  it  was  then  free  from  the  claims  of 
creditors ;  that  it  was  subject  to  exemption  in  her  behalf, 
and  that  it  will  be  deemed  to  have  been  free  from  the 
claims  of  her  creditors,  by  reason  of  such  right  of  exemp- 
tion. Authority  has  not  been  cited,  and  we  have  been 
unable  to  find  a  case  in  this  State  holding  that  if  the  right 
of  exemption  has  arisen  since  the  alleged  fraudulent  con- 
veyance, such  rights  may  be  asserted  as  a  defense  against 
an  action  to  set  aside  such  conveyance.    Our  search  has 
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disclosed  a  conflict  of  authority  in  other  States  upon  the 
right  to  assert  the  exemption  after  the  sale  has  been  at- 
tacked as  fraudulent,  one  theory  being  that  if  the  sale  be 
set  aside  the  rights  of  the  creditors  are  not  enlarged,  but 
remain  to  be  enforced  as  if  no  such  conveyance  had  been 
made,  and  then  permitting  the  exemption  ;  another  theory 
being  that  the  creditor  can  not  sell  the  debtor's  title,  and 
at  the  same  time  deny  the  debtor's  right  of  exemption,  on 
the  ground  that  he  had  no  title,  while  respectable  author- 
ity holds  that  the  debtor's  fraud  works  a  forfeiture  of  his 
right  to  an  exemption,  and  that,  having  held  out  the 
property  as  that  of  another,  he  is  estopped  to  claim  af- 
terwards that  it  is  his  own.  Indeed,  such  a  doctrine  was 
asserted  in  an  early  case  in  this  State.  Holman  v.  Martin , 
12  Ind.  553.  We  do  not  now  decide  that  the  exemption 
is  not  for  the  benefit  of  the  rogue  as  well  as  for  the  just 
man.     We  only  state  the  conflict. 

In  this  State  the  policy  of  the  rule  has  always  been  up- 
held that  the  fraudulent  grantor  could  not  deny  the  va- 
lidity of  his  conveyance  as  between  himself  and  his 
grantee.  If,  as  to  others,  such  conveyance  be  set  aside, 
no  part  of  the  property,  or  its  proceeds,  may  return  to 
the  grantor.  Then,  we  conclude  that  if  he  may  not  do  so 
directly,  he  should  not  do  so  indirectly  by  asserting  and 
receiving  the  benefits  of  an  after  acquired  right  of  ex- 
emption to  perpetuate  his  fraud  committed  before  he 
possessed  the  right  of  exemption.  To  hold  that  the  right 
of  exemption  applies,  in  such  a  case,  to  the  time  when  the 
conveyance  is  attacked,  or  is  set  aside,  and  not  to  the  time 
when  the  conveyance  was  made,  would  open  the  way  to 
results  never  contemplated  by  our  Constitution  and  laws 
for  the  protection  of  the  family  of  the  unfortunate  debtor 
against  the  claims  of  heartless  creditors.  If  that  were 
the  rule,  one  possessing  property,  and  not  being  a  house- 
holder, could  make  a  fraudulent  sale  of  it,  and  subse- 
Vol.  133.— 36. 
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quently,  when  the  conveyance  is  questioned  for  its  fraud 
against  creditors,  and  when  the  debtor  has  become  a 
householder,  he  can  make  valid  that  which  was  fraudu- 
lent, by  asserting  the  claim  to  an  exemption ;  or,  if  he 
has.  since  such  sale  acquired  other  property,  he  may  stand 
upon  the  apparent  validity  of  his  conveyance  and  hide 
from  his  creditors  his  newly  acquired  property  by  claim- 
ing it  as  exempt.  We  are  constrained  to  hold  that  the 
answer  in  this  case  is  defective,  and  that  the  demurrer 
thereto  should  have  been  sustained.  In  this  view  of  the 
question,  it  will  be  unnecessary  to  pass  upon  the  assign- 
ment of  error  as  to  the  motion  for  a  new  trial. 

The  cause  is  reversed,  with  instructions  to  the  lower 
court  to  sustain  the  demurrer  to  the  affirmative  answer 
of  the  appellee  Martha  Fielder. 


Filed  February  4,  1893. 


No.  16,037. 

City  of  Bedford  v.  Willard. 


Statute  of  Limitations. —  When  will  Run  Against  City  or  County. — Prop- 
erty, Contracts  and  Rights  of  a  Private  Character. — Municipal  Corporation,. 
— Sovereign  Power. —  Will  not  Run  Against. — The  statute  of  limitations 
does  not  run  against  the  sovereign  power,  hut  as  against  municipal  corpora- 
tions, or  corporations  deriving  their  power  from  the  sovereign,  and  which 
are,  in  a  limited  sense,  governmental,  as  counties  and  cities,  the  statute 
of  limitations  does  run,  except  as  to  property  devoted  to  a  public  use,  or 
held  upon  a  public  trust,  and  contracts  and  rights  of  a  public  character. 

Same.  —  County. —  City.  —  Land   Belonging  to.  —  Adverse  Possession.  —  When 

Statute  of  Limitation  will  Run. — Where  land  belonging  to  a  county  is  not 

held  upon  a  public  trust,  nor  devoted  to  a  public  use,  and  is  conveyed 

a  city,  the  statute  of  limitations  will  run  against  the  county  and  its 
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grantee,  in  favor  of  one  who,  with  his  grantors,  has  had  uninterrupted 
adverse  possession  of  said  land  for  twenty  years  or  more. 

From  the  Lawrence  Circuit  Court. 

i 

M.  F.  Dunn  and  R.  N.  Palmer,  for  appellant. 

N.  Crooke,  M.  Owen  and  J.  H.  Wallace,  for  appellee. 

Olds,  J. — The  appellee  brought  this  action  against  the 
appellant,  in  the  court  below,  to  recover  possession  of, 
and  to  quiet  the  title  to,  a  certain  piece  or  parcel  of  land 
in  the  complaint  described.  The  complaint  is  in  two 
paragraphs.  One  paragraph  seeks  to  have  the  title  quieted, 
and  the  other  is  for  the  possession  of  the  real  estate. 
Issue  was  joined  by  the  answer  of  general  denial.  On 
proper  request,  the  court  made  a  special  finding  of  facts, 
and  stated  its  conclusions  of  law. 

By  the  finding  of  facts,  it  appears,  that  in  1826  there 
was  conveyed  to  one  Robert  M.  Carlton,  agent  for  Law- 
rence county,  by  one  Robert  Kilgore,  in  consideration 
of  the  relocation  of  the  seat  of  justice  of  Lawrence 
county,  and  that  a  part  of  the  town  be  located  thereon, 
and  for  the  sole  use  of,  and  benefit  of,  Lawrence  county, 
a  certain  tract  of  land  described  in  the  finding,  which  in- 
cludes the  tract  in  controversy;  that  immediately  after 
receiving  said  conveyance,  said  agent  platted  and  recorded 
said  real  estate,  with  other  lands,  and  on  which  was  lo- 
cated the  town,  now  city,  of  Bedford,  in  said  Lawrence 
county,  which,  with  the  streets,  alleys,  squares,  and  lots, 
as  thus  platted,  are  now  a  part  of  said  city. 

It  is  further  found,  that  in  laying  out  and  platting  said 
town,  all  of  said  real  estate  was  not  platted ;  that  giving 
to  all  streets,  alleys,  squares  and  lots  their  full  width,  there 
remained  a  strip  on  the  south  side  of  the  plat,  and  off 
the  south  side  of  the  tract  so  conveyed  to  said  agent, 
32  feet  in  width,  which  has  been  enclosed  by  the  appellee 
and  his  grantors,  and  possessed  by  them  continuously  and 
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uninterruptedly,  and  used  by  them  uninterruptedly  for  a 
period  of  thirty  years  prior  to  March,  1890,  and  prior  to 
the  commencement  of  this  action;  that  in  March,  1890, 
the  mayor  and  common  council,  by  a  resolution,  ordered 
that  all  streets  and  alleys  in  said  original  plat  in  the  town 
be  opened,  and,  also,  the  32  feet  of  ground  in  controversy, 
and  in  pursuance  of  said  order,  by  direction  of  the  city 
authorities,  the  fences  enclosing  the  same  were  taken 
down  by  the  officers ;  that  on  the  8th  day  of  March,  1890, 
the  board  of  commissioners  of  said  county  conveyed  said 
strip  to  the  city  of  Bedford,  the  same  being  sold  and  con- 
veyed at  private  sale,  without  notice,  in  consideration  of 
one  dollar. 

Conclusions  of  law  were  stated  in  favor  of  the  ap- 
pellee. 

The  sole  question  presented  and  discussed  by  counsel 
for  appellants  is  that  the  statute  of  limitations  did  not 
ran  against  the  city  or  county,  and,  hence,  no  title  could 
be  acquired  by  possession. 

It  is  contended  that  the  finding  of  facts  shows  that  the 
land  was  conveyed  to  the  agent  of  the  county,  for  the  sole 
use  of  the  county,  to  be  platted  with  other  lands  as  a 
town  to  be  the  county  seat  of  the  county,  and  that  the 
land  was  thereby  conveyed  for  a  public  use,  and  the  stat- 
ute of  limitations  would  not  run  either  against  the  city  or 
county.  In  support  of  this  position,  we  are  cited  Sims  v. 
City  of  Frankfort,  79  Ind.  446. 

The  case  to  which  we  are  cited  related  to  the  use  and 
occupancy  of  a  public  street,  by  an  adjacent  lot-owner 
encroaching  upon  the  street  with  his  fences  and  improve- 
ments, and  presents  an  entirely  different  question  from  the 
one  in  this  c&se.  In  this  case  the  property  was  conveyed 
to  the  county  for  its  own  use.  The  only  part  to  be  de- 
voted to  public  use  was  the  portion  dedicated  to  the  pur- 
poses of  streets  and  alleys,  or  possibly  for  public  squares 
or  parks.     The  portion  not  so  dedicated  to  the  use  of  th^ 
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public  remained  the  property  of  the  county,  to  be  dis- 
posed of  by  contract  and  sale,  the  title  passing  to  in- 
dividuals. 

In  the  quotation  in  the  case  of  Sims  v.  City  of  Frank- 
fort,  supra,  from  Judge  Dillon's  work  on  Municipal  Cor- 
porations, he  expressly  recognizes  the  doctrine  that  as 
to  property  not  held  for  public  use  the  statute  of  limita- 
tion runs.     He  says : 

"  As  respects  property  not  held  for  public  use,  or  upon 
public  trusts,  and  as  respects  contracts  and  rights  of  a 
private  nature,  there  is  no  reason  why  such  corporations 
should  not  fall  within  limitation  statutes,  and  be  affected 
by  them." 

It  is  further  said : 

"But  such  a  corporation  does  not  own  and  can  not  alien 
public  streets  or  places,  and  no  laches  on  its  part,  or  on 
that  of  its  officers,  can  defeat  the  right  of  the  public 
thereto." 

The  real  estate  in  controversy  was  held  by  the  county 
in  a  private  capacity,  subject  to  be  sold  by  it,  and  the  title 
to  the  same  passed  to  an  individual  purchaser-;  and  as  to 
such  property,  the  recognized  rule  is  that  the  statute  of 
limitation  runs. 

In  the  case  of  County  of  St.  Charles  v.  Powell,  22  Mo. 
525,  8.  C.  66  Am.  Dec.  637,  it  is  held  that  the  statute  of 
limitation  runs  against  a  county.  In  that  case  the  court 
recognizes  the  doctrine  that  at  common  law  the  statute 
did  not  run  against  the  government,  and  says  that  "  The 
immunity,  however  it  seems,  was,  even  at  common  law,  an 
attribute  of  sovereignty  only  and  did  not  belong  to  the 
municipal  corporations,  or  other  local  authorities,  estab- 
lished to  manage  the  affairs  of  the  political  subdivision 
of  the  State." 

In  the  case  of  City  of  Telia  v.  Scholte,  24  Iowa,  283,  S.  C. 
95  Am.  Dec.  729,  the  same  doctrine  is  recognized.  In  that 
case  the  court  says : 
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u0f  course  it  is  well  understood  that  statutes  of  lim- 
itation do  not  constructively  apply  to  the  State  or  sov- 
ereignty ;  but  the  principal  has  not,  so  far  as  we  know, 
been  extended  to  municiple  or  public  corporations.  On 
the  contrary,  it  has  been  expressly  held  that  these  corpo- 
rations are  within  the  statute  of  limitations  the  same  as 
natural  persons."  Lessee  of  City  of  Cincinnati  v.  First 
Presbyterian  Church,  8  Ohio,  298. 

Wood  on  Limitation  of  Actions,  93,  states  that  the 
doctrine  that  the  statute  of  limitations  does  not  run 
against  the  sovereign  power  has  no  application  to  mu- 
nicipal corporations  deriving  their  powers  from  the  sov- 
ereign, although  their  powers,  in  a  limited  sense,  are  gov- 
ernmental, and  that  the  statute  runs  against  towns  and 
cities,  also  for  and  against  counties. 

In  Sims'  v.  City  of  Frankfort,  supra,  it  is  said:  "The 
fee  in  the  street  does  not  vest  in  the  municipal  corpora- 
tion, but  it  does  take  a  right  to  the  street  as  the  trustee 
of  the  public,  of  which  it  can  not  be  divested  except  by 
the  paramount  law.  The  corporation  can  not  extinguish 
the  public  use  in  the  streets;"  but,  as  to  the  real  estate 
in  controversy,  the  fee  did  vest  in  the  county. 

The  conclusion  we  reach  is  that  the  statute  of  limita- 
tion did  run  as  to  this  real  estate,  both  against  the  county 
and  city,  and  the  appellee  gained  a  title  in  fee  by  posses- 
sion, and  was  entitled  to  recover.  There  is  no  error  in 
the  record. 

Judgment  affirmed. 

Filed  February  14,  1893. 
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No.  16,832. 

May  v.  The  State. 

Action  Against  the  State. — Right  to  Maintain. — Limitation  of. — Statute 
Gon8trued.-rAct  of  March  9, 1889. — To  authorize  a  person  having  a  money 
demand  against  the  State,  to  maintain  an  action  for  the  same,  under  the 
statute,  Acts  1889,  p.  265,  it  must  he  a  claim  express  or  implied,  arising 
at  law  or  equity,  and  must  have  accrued  within  fifteen  years  from  the 
time  of  the  commencement  of  the  action,  the  limitation  in  section  1  of 
said  act  having  express  reference  to  the  time  when  the  demand  accrued, 
and  not  to  the  time  when  the  right  to  sue  accrued. 

Action. — Claim  May  Exist  Independent  of  Right  to  Sue. — Claim  and  Right  of 
Action  Accruing  at  Different  Times. — A  claim  or  demand  may  exist  with- 
out a  right  of  action  for  the  same,  and  a  claim  may  accrue  at  one  time, 
and  a  right  of  action  therefor  at  another  time. 

From  the  Marion  Superior  Court. 

I.  P.  Gray  and  P.  Gray,  for  appellant. 

A.  G.  Smith,  Attorney-General,  and  L.  0.  Bailey,  for  ap- 
pellee. 

Coffey,  C.  J. — The  State  prison  at  Michigan  City  was 
erected  pursuant  to  the  provisions  of  an  act  of  the  Gen- 
eral Assembly  of  the  State,  approved  March  5,  1859, 
found  in  the  acts  of  that  year  at  page  135.  The  erection 
of  the  buildings  was  under  the  control  of  John  W.  Blake, 
B.  F.  Mullen  and  John  P.  Dunn,  who  were  appointed  and 
commissioned  as  a  board  of  control  for  that  purpose. 

They  employed  Edwin  May  as  an  architect  to  prepare 
plans  and  specifications  for  the  buildings  then  in  contem- 
plation, and  on  the  1st  day  of  May,  1860,  made  him  the 
following  allowance,  namely : 

"  State  of  Indiana,        Dr., 

"  To  Edwin  May,  architect  of  Northern  Indiana  State 
prison. 

"  For  furnishing  plans  of  prison,  walls,  towers,  work- 
shops, and  plan  of  kitchen,  dining-room,  heating  and  ven- 
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tilatiug  apparatus  of  said  prison,  plan  of  cells  and 
fastenings,  under  his  patent,  to  be  used  for  the  •Northern 
Indiana  State  prison,  including  also  working  plans  and 
specifications,  the  sum  of  $5,000. 

"  The  above  account  is  correct  and  allowed  by  the  board 
of  control. 

"  J.  W.  Blake, 
"B.  F.  Mullen, 
"John  P.  Dunn." 

For  some  reason  not  appearing  upon  the  face  of  the 
record  in  this  cause,  the  General  Assembly  has  never  made 
any  provision  for  the  payment  of  this  claim.  May  died 
on  the  27th  day  of  February,  1880,  and  his  estate  has 
been  settled  in  due  course  of  administration.  At  the  time 
of  his  death  he  left  as  his  only  heirs  at  law  the  plaintiff, 
Sarah  May,  as  his  widow,  and  the  defendants  to  this  suit, 
other  than  the  State,  who  are  his  children.  His  children 
have  assigned  all  their  interest  in  this  claim  to  the  ap- 
pellant. 

This  suit  was  instituted  by  the  appellant,  in  the  Marion 
Superior  Court,  on  the  13th  day  of  December,  1892, 
under  the  provisions  of  an  act  of  the  General  Assem- 
bly, approved  March  9,  1889,  enabling  persons  having 
claims  against  the  State  of  Indiana  to  prosecute  suits  for 
the  recovery  of  the  same.  The  court  sustained  a  demur- 
rer to  the  complaint,  and  the  appellant  excepted.  The 
propriety  of  this  ruling  presents  the  only  question  for  our 
consideration. 

Section  1,  Acts  1889,  p.  265,  provides  "  that  any  person 
or  persons  having  or  claiming  to  have  a  money  demand 
against  the  State  of  Indiana,  arising  at  law  or  equity,  ex- 
press or  implied,  accruing  within  fifteen  years  from  the 
time  of  the  commencement  of  the  action,  may  briijg  suit 
against  the  State  therefor  in  the  Superior  Court  of  Marion 
County,  Indiana,  'by  filing  a  complaint  with  the  clerk  of 
said  court,  and  procuring  a  summons  to  be  issued  by  said 
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clerk,  which  summons  shall  be  served  upon  the  attorney- 
general  of  Indiana,  thirty  days  before  the  return  day  of 
the  summons;  and  jurisdiction  is  hereby  conferred  upon 
said  Superior  Court  of  Marion  county,  Indiana,  to  hear 
and  determine  such  actions ;  and  said  court  shall  be  gov- 
erned by  the  laws,  rules  and  regulations  which  govern  said 
superior  court  in  civil  actions  in  the  making  up  of  issues, 
trial  and  determination  of  said  causes  "     *     *     *. 

Section  2  of  the  act  provides  that  it  "  shall  not  authorize 
any  person  to  bring  suit  against  the  State  of  Indiana,  upon 
any  obligation  described  in  section  7,  of  article  10,  of  the 
Constitution  of  Indiana." 

Section  3  provides  that "  all  actions  which  may  hereafter 
accrue  shall  be  governed  by  and  be  subject  to  the  statute 
of  limitations  in  force  in  this  State ;  but  the  statutes  of 
limitations  shall  begin  to  run  from  the  passage  of  this  act 
as  to  right  of  actions  heretofore  accruing." 

In  the  absence  of  this  statute,  no  private  person  could 
maintain  an  action  in  any  of  the  courts  of  the  State, 
against  the  State  of  Indiana.  It  follows,  therefore,  that 
no.  person  can  maintain  such  action  unless  the  claim  upon 
which  it  is  based  falls  within  the  terms  of  the  statute. 

It  is  contended  by  the  learned  counsel  for  the  appellant 
that  the  limitation  found  in  the  first  section  of  the  act 
under  consideration  relates  to  the  time  when  a  right  of 
action  accrued,  and  that  no  claim  could  exist  until  the  act 
took  effect,  inasmuch  as  there  could  be  no  claim  without 
a  right  to  sue  for  its  recovery.  It  is  argued  from  these 
premises,  that  the  statute  of  limitations  did  not  begin  to 
run  until  a  right  of  action  accrued  under  thi6  statute. 

On  the  other  hand  it  is  contended  by  the  attorney-gen- 
eral, that  this  limitation  relates  to  the  time  when  the  claim 
accrued,  and  that  there  may  be  a  claim  without  any  right 
to  sue  for  its  recovery. 

Many  authorities  are  cited  on  behalf  of  the  appellant, 
holding  that  the  statute  of  limitations,  as  a  general  rule, 
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does  not  begin  to  run  until  there  is  a  right  of  action,  but 
we  are  of  the  opinion  that  the  question  presented  for  our 
consideration,  by  the  record  in  this  case,  is  not  one  for  the 
ordinary  application  of  the  rules  governing  statutes  of 
limitation,  but  that  it  is  a  question  as  to  whether  the  claim 
which  constitutes  the  basis  of  the  action  falls  within  the 
terms  of  the  act  under  immediate  consideration. 

We  think  it  quite  clear  that  there  may  be  a  claim  or 
demand  without  any  right  to  sue  for  its  recovery.  It  has 
been  held  by  this  court  that  a  claim  may  accrue  at  one 
time,  and  a  right  to  sue  for  its  recovery  may  accrue  at 
another  and  different  time.  Indianapolis,  etc.,  JR.  W.  Co. 
v.  Center  Township,  130  Ind.  89. 

Indeed,  the  second  section  of  the  act  before  us  recog- 
nizes the  existence  of  demands  against  the  State  for  which 
there  is  no  right  to  sue.  To  authorize  a  private  person 
to  maintain  an  action  against  the  State  of  Indiana  under 
the  terms  of  this  statute  he  must  have,  or  claim  to 
have,  a  money  demand  against  the  State,  arising  at  law 
or  equity,  express  or  implied.  Not  only  must  it  be  a 
money  demand  arising  at  law  or  equity  express  or  implied, 
but  in  addition  to  these  requisites  it  must  have  accrued 
within  fifteen  years  from  the  time  of  the  commencement 
of  the  action.  The  limitation  in  the  first  section  of  the 
statute  has  no  reference  to  the  time  when  the  right  to  sue 
accrued,  but  it  has  express  reference  to  the  time  when  the 
demand  accrued.  By  this  provision  it  was  doubtless  the 
purpose  of  the  General  Assembly  to  cut  off  claims  or  de- 
mands which  accrued  at  a  period  so  remote  as  to  render 
the  evidence  by  which  they  could  be  proved  or  disproved 
uncertain. 

Were  it  not  for  this  limitation,  a  demand  which  accrued 
at  any  period  during  the  State's  existence  would  fall  within 
the  terms  of  the  act,  and  the  court  would  be  liable  to  be 
subject  to  the  annoyance  of  listening  to  claims  so  stale 
that  it  would   be   impossible  to   ascertain  whether  they 


NOVEMBER  TERM,  1892. 


571 


Gilmore  v.  McClure,  Administrator. 


were  real  or  fictitious.  It  is  the  intention  of  the  law,  we 
think,  to  cut  oft*  such  claims,  and  thus  avoid  an  annoyance 
which  could  serve  no  good  purpose. 

The  claim  which  constitutes  the  basis  of  this  action  ac- 
crued more  than  thirty-two  years  prior  to  the  commence- 
ment of  this  action.  In  our  opinion  it  does  not  come 
within  the  terms  of  the  statute  under  consideration,  and 
for  that  reason  the  court  did  not  err  in  sustaining  a  de- 
murrer to  the  complaint. 

Judgment  affirmed. 

Filed  February  14,  1893. 


No.  16,464. 

Gilmore  v.  McClure,  Administrator. 

Former  Adjudication. — Judgment. — As  to  What  Matters  and  Parties  it  Op- 
erates as  Such. — A  judgment  is  conclusive  against  all  parties  to  the  same, 
and  those  claiming  under  them,  as  to  all  matters  which  were,  or  might 
have  been,  litigated  in  the  action. 

Practice.  —  Answer.  —  Reply. —  Demurrer.  —  Former  Adjudication. —  Admis- 
sion.— Where  an  answer  setting  up  a  former  adjudication  is  sufficient  on 
its  face,  but  is  in  fact  untrue,  such  fact  should  be  put  in  issue  by  a  reply 
thereto,  for  if  a  demurrer  be  filed  to  such  answer  admitting  the  truth  of 
the  allegations  therein,  such  former  adjudication  will  operate  as  a  bar  to 
the  pending  action. 

Same. — Fraud.— Effect  on  Rights  of  Parties. — Defendant  Should  Plead  all  De- 
fenses.— Bar  to  Action. — The  existence  of  fraud  on  the  part  of  the  plain- 
tiff will  not  excuse  the  defendant  from  pleading  all  the  defenses  which 
he  may  have  to  the  complaint,  and  against  which  a  judgment  thereon 

will  operate  as  a  bar  to  another  action. 

From  the  Knox  Circuit  Court. 

W.  H.  DeWolf,  for  appellant. 

H.  S.  Canthorn  and  J.  Keith,  for  appellee. 
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Howard,  J. — This  case  is  here  for  the  second  time.  See 
Bunting  v.  Gilmore,  124  Ind.  113. 

The  action  was  originally  brought  on  the  22d  day  of 
August,  1887,  by  Samuel  A.  Bunting,  now  deceased.  The 
purpose  of  the  suit  was  to  have  the  plaintiff  subrogated 
to  the  rights  of- certain  judgment  creditors  of  William 
Gilmore  and  Robert  L.  Gilmore,  whose  judgment  claims 
he  had  paid.  ^Yie  appellant  William  R.  Gilmore  is  a  son 
of  the  said  William  Gilmore,  and  a  brother  of  the  said 
Robert  L.  Gilmore.  The  said  judgments  had  been  paid 
by  Samuel  A.  Bunting,  under  a  written  agreement  made 
by  him  with  Robert  L.  Gilmore,  who  was  the  principal 
debtor,  and,  at  the  time  of  making  said  agreement,  was 
the  holder  of  the  legal  title  to  the  land  involved  in  this 
controversy.  Appellant  was  a  defendant  to  the  suit,  and 
demurred  to  the  complaint,  and  his  demurrer  was  sus- 
tained by  the  Knox  Circuit  Court.  This  ruling  was  re- 
versed in  this  court,  as  appears  in  the  case  of  Bunting  v. 
Gilmore,  supra. 

When  the  case  was  returned  to  the  Circuit  Court,  ap- 
pellant (the  defendant  below)  filed  his  answer  in  three 
paragraphs.  To  the  secdnd  paragraph,  which  was  a  plea 
of  former  adjudication,  a  demurrer  was  sustained.  On  a 
finding  and  judgment  for  appellee,  appellant  moved  for  a 
new  trial,  which  was  overruled. 

Two  assignments  of  error  are  considered  by  appellant, 
viz. :  the  sustaining  of  the  demurrer  to  the  second  para- 
graph of  the  answer,  and  the  overruling  of  the  motion  for 
a  new  trial. 

The  complaint  states  in  substance,  that  in  1870,  Wil- 
liam Gilmore,  father  of  appellant,  executed  a  mortgage  to 
the  school  fund,  upon  a  tract  of  land  in  Knox  county,  to 
secure  a  loan  of  two  hundred  and  sixty -five  dollars ;  that 
subsequently  said  William  Gilmore  conveyed  said  land  to 
Robert  L.  Gilmore,  who  was  also  his  son ;  that  in  1881  the 
school  fund  mortgage  was  foreclosed  and  the  land  sold  by 
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the  sheriff;  that  the  time  for  redemption  from  said  sale 
being  about  to  expire,  Robert  L.  Gilmore,  then  owner  of 
the  land,  entered  into  an  agreement  with  the  plaintiff 
Samuel  A.  Bunting,  according  to  which  the  said  Robert 
L.  Gilmore  conveyed  to  plaintiff  said  land,  and  plaintiff 
redeemed  the  land,  and  also  paid  certain  other  judgments 
due  by  said  Robert  L.  Gilmore,  the  land  to  be  reconveyed 
in  case  Robert  L.  Gilmore  should  be  able  to  repay  plain- 
tiff for  the  money  so  advanced ;  that  said  Robert  L.  Gil- 
more has  never  repaid  to  plaintiff  any  part  of  the  money 
so  advanced ;  that  prior  to  the  making  of  said  agreement, 
and  the  making  of  said  deed  to  plaintiff  by  Robert  L. 
Gilmore,  and  prior  to  the  payment  of  said  judgments  by 
plaintiff,  the  said  Robert  L.  Gilmore  had  mortgaged  said 
land  to  his  brother  the  appellant ;  that,  at  the  time  of  said 
agreement,  plaintiff  had  no  knowledge  of  such  mortgage 
to  appellant,  and  that  appellant  assured  plaintiff,  at  the 
time  of  said  agreement,  that  he,  appellant,  had  no  claim 
to,  or  interest  in,  said  land,  and  that  appellant  had  urged 
plaintiff  to  enter  into  said  agreement  and  redeem  said 
land  from  said  school  fund  mortgage ;  that  plaintiff  did 
rely  upon  said  representations  of  appellant,  without  any 
knowledge  of  their  false  and  fraudulent  character,  and  in 
pursuance  of  said  representations  of  appellant,  and  at  his 
solicitation,  did  enter  into  said  agreement,  and  paid  three 
hundred  and  ninety-two  dollars  in  redemption  of  said 
school  fund  mortgage,  and  made  payments  of  said  other 
judgments  against  said  Robert  L.  Gilmore ;  that  appel- 
lant knew  of  the  execution  of  said  agreement  between 
plaintiff  and  said  Robert  L.  Gilmore,  and  of  the  terms 
thereof  at  the  time  of  the  execution  of  the  same ;  and, 
also,  had,  at  the  time  of  the  execution  of  said  school  fund 
mortgage  and  of  the  mortgage  to  him  by  Robert  L.  Gil- 
more, actual  knowledge  of  the  said  mortgage  to  the  school 
fund ;  that  at  the  time  of  the  execution  of  said  agreement 
and  of  said  redemption,  appellant  had  no  other  property, 
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but  said  land  out  of  which  his  debts  could  be  paid,  but  was 
then,  and  ever  since  has  been,  wholly  insolvent ;  wherefore, 
plaintiff  prayed  to  be  subrogated  to  the  rights  of  the  State 
under  said  school  fund  mortgage  and  have  judgment  for 
one  thousand  dollars ;  that  the  same  be  made  a  lien  on 
said  land ;  that  the  land  be  sold  to  pay  plaintiff's  demands, 
and  that  he  have  all  other  proper  relief. 

On  the  overruling  of  the  demurrer  to  the  complaint,  in 
compliance  with  the  opinion  of  this  court,  the  death  of 
the  plaintiff  was  suggested,  and  appellee,  his  administra- 
tor, was  substituted  as  plaintiff. 

The  second  paragraph  of  appellant's  answer  to  the 
complaint  alleges,  that  on  the  23d  day  of  August,  1886,  ap- 
pellant filed  in  the  Knox  Circuit  Court  his  complaint  mak- 
ing as  defendants  the  said  Robert  L.  Gilmore,  mortgagor, 
and  the  said  Samuel  A.  Bunting,  then  in  life,  but  since 
deceased,  and  others;  "that  the  purpose  of  said  action 
was  to  reform  and  foreclose  a  certain  mortgage  executed 
by  the  said  Robert  L.  Gilmore,  to  the  defendant  William 
R.  Gilmore,  upon  the  real  estate  described  in  the  com- 
plaint herein;  that  said  court  had  jurisdiction  of  the  sub- 
ject-matter of  said  action,  and  of  the  parties  thereto ;  that 
the  said  Samuel  A.  Bunting  appeared  in  said  court  to  said 
action,  and  all  the  matters  and  things  set  forth,  alleged 
and  contained  in  the  complaint  in  this  action  were  tried, 
determined  and  adjudicated ;  and  afterwards,  to  wit,  on  the 

day  of  February,  1887,  and  at  the  January  term, 

1887,  of  said  Knox  Circuit  Court,  judgment  was  rendered 
in  said  cause  by  said  court,  in  favor  of  this  defendant  and 
against  said  Samuel  A.  Bunting,  and  the  other  defendants 
in  said  action  for  the  reformation  and  foreclosure  of  said 
mortgage,  *  *  *  which  said  judgment  is  in  full 
force  and  effect." 

To  this  paragraph  of  answer  the.  court  sustained  a  de- 
murrer, and  this  ruling  of  the  court  is  the  first  error  as- 
signed and  discussed  by  appellant. 
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Appellee  contends,  notwithstanding  the  language  of  the 
paragraph  of  the  answer,  that  none  of  the  matters  in  the 
complaint  in  this  case  were  put  in  issue  under  the  com- 
plaint in  the  former  suit,  but  he  admits  that  a  cross-com- 
plaint might  possibly  have  been  filed  in  that  suit,  and 
issue  joined  so  as  to  have  brought  them  within  the  former 
decision. 

In  the  case  of  Fischli  v.  Fwchli,  1  Blackf.  360,  it  was  said : 

"Whenever  a  matter  is  adjudicated,  and  finally  deter- 
mined by  a  competent  tribunal,  it  is  considered  as  forever 
at  rest.  *  *  *  This  principle  not  only  embraces  what 
actually  was  determined,  but  also  extends  to  every  other 
matter  which  the  parties  might  have  litigated  in  the  case." 
And  in  Ulrich  v.  Drischell,  88  Ind.  354,  the  court,  in  re- 
affirming this  doctrine,  says : 

"  The  general  rule  stated  in  the  extract  made  has  not 
only  gone  unchallenged  for  more  than  half  a  century,  but 
a  uniform  and  unbroken  line  of  cases  has  given  it  ap- 
proval/' i 

The  demurrer  admits  as  true  that  in  said  former  suit 
"  Said  court  had  jurisdiction  of  the  subject-matter  of  said 
action  and  of  the  parties  thereto ;  that  the  said  Samuel  A. 
Bunting  appeared  in  said  court  to  said  action,  and  all  the 
matters  and  things  set  forth,  alleged  and  contained  in  the 
complaint  in  this  action,  were  tried,  determined  and  ad- 
judicated. " 

If,  in  fact,  the  statements  made  in  the  answer  were  not 
true,  a  reply  should  have  been  filed  and  the  issue  deter- 
mined ;  but  if  the  statements  were  true,  as  the  demurrer 
admits,  then  that  former  adjudication  is  a  bar  to  this  ac- 
tion. If  Samuel  A.  Bunting  had  then  a  right  of  subroga- 
tion to  the  rights  of  the  State  under  the  school  fund  mort- 
gage, which  was  prior  and  superior  to  all  other  liens  on 
said  land,  he  should  have  pleaded  such  right  in  that 
former  suit.  If,  on  the  other  hand,  as  appellee  contends, 
said  right  of  subrogation  was  not  in  issue,  and  could  not 
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be  in  issue  in  that  former  action,  or  if  Samuel  A.  Bunting 
was  not,  in  fact,  a  party  to  that  suit,  but  his  son  of  the 
same  name  was  such  party,  then  such  matter  could  be 
pleaded  in  reply  to  this  answer.  Whether  fraud  was  com- 
mitted against  Samuel  A.  Bunting  by  appellant  and  his 
brother,  or  not,  would  not  excuse  said  Bunting  from  plead- 
ing any  defense  which  he  might  have  to  the  complaint  in 
the  former  action ;  and  if  he  was  not,  in  fact,  a  party  to 
that  action,  or  if  his  rights  of  subrogation  were,  in  fact, 
not  there  in  issue,  that  will  not  justify  the  sustaining  of  a 
demurrer  to  a  pleading  setting  up  his  appearance  to  that 
suit  and  the  adjudication  there  of  all  the  matters  set  forth 
in  the  complaint  here. 

It  is  unnecessary  to  give  other  authorities  to  show  that 
a  judgment  is  conclusive  as  to  all  matters  which  were  or 
might  have  been  litigated  in  the  action,  and  a  bar  to  any 
further  litigation  upon  the  same  cause  of  action  between 
the  same  parties,  or  those  claiming  under  them.  Craighead 
v.  Dalton,  105  Ind.  72 ;  Kurtz  v.  Carr,  Admr.,  105  Ind.  574; 
Elwood  v.  Beymer,  100  Ind.  504 ;  Ballew  v.  Holer,  124  Ind. 
557. 

It  was  error  to  sustain  the  demurrer  to  the  Becond  par- 
agraph of  the  answer.  Having  arrived  at  this  conclusion, 
it  will  not  be  necessary  to  consider  the  remaining  assign- 
ment of  error,  nor  the  cross-errors  of  appellee. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  second  paragraph  of  the  answer,  and 
for  further  proceedings. 

Filed  February  14,  1893. 
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Littell  v.  The  State. 

Criminal  Law. — Manslaughter. — Murder  in  the  Second  Degree. — IndictmenL 
— Sufficiency  of. — Statute  Construed. — Section  1746,  R.  S.  1881,  when  con- 
strued in  connection  with  section  1731,  requiring  the  facts  constituting 
the  offense  to  be  alleged,  only  dispenses  with  the  statement  of  the  "man- 
ner in,  and  means  by,  which  the  death  was  caused  "  in  case  of  an  indict- 
ment for  murder  in  the  second  degree  or  for  manslaughter. 

Same. — Indictment. — Dubious  Meaning. — Construction. — Doubt  Given  Accused. 
— An  indictment  which  is  dubious  or  capable  of  more  than  one  construc- 
tion is  to  be  construed  most  strongly  against  the  State,  and  all  reasonable 
doubts  arising  on  the  indictment  are  to  be  given  to  the  accused. 

Same. — IndictmenL — Sufficiency. — Degree  of  Certainty. — Necessary  Facts. — 
Where  an  indictment,  when  construed  most  favorably  to  the  State,  fails 
to  state  with  any  degree  of  certainty  that  the  death  of  the  deceased  was 
caused  either  directly  or  remotely  by  the  acts  charged  against  the  ac- 
cused, it  is  insufficient. 

Same. — Indictment. — Surplusage  in. — Garbling  Indictment. — The  principle  of 
law  which  permits  unnecessary  and  harmless  allegations  in  an  indict- 
ment to  be  disregarded  as  surplusage,  does  not  authorize  the  court  to 
garble  the  indictment,  regardless  of  its  general  tenor  and  scope,  60  as  to 
entirely  change  its  meaning. 

Same. — Instructions  to  Jury. — Oral. —  When  Erroneous. — Statute  Construed. — 
Section  1823,  Subd.  6",  R.  S.  1881. — When  the  court  during  the  trial  of  a 
cause,  and  before  argument,  orally  instructed  the  jury  for  what  purpose 
certain  evidence  was  introduced,  and,  before  argument,  counsel  for  de- 
fendant requested  all  instructions  be  in  writing,  such  instruction  was  not 
erroneous,  as  the  statute,  section  1823,  subd.  5,  R.  S.  1881,  only  has 
reference  to  instructions  to  be  given  to  the  jury  after  the  argument ;  but 
where,  under  the  above  conditions,  but  after  the  argument,  the  court 
orally  instructed  the  jury  as  to  the  penalty  they  were  authorized  to  inflict, 
in  case  of  a  conviction,  the  giving  of  the  instruction,  without  reducing 
it  to  writing,  amounted  to  reversible  error. 
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W.  A.  Moore,  J.  K.  Ewing  and  C.  Ewing,  for  appellant. 
D.  A.  Myers  and  D.  Wilson,  for  appellee. 

McCabe,  J . — The  appellant  was  tried  in  the  court  be- 
low on  a  charge  of  murder  in  the  second  degree.  There 
was  a  verdict  of  guilty  of  manslaughter,  fixing  his  pun- 
ishment  at  imprisonment  in  the  State  prison  for  ten  years, 
and  judgment  was  rendered  on  the  verdict  over  a  motion 
for  a  new  trial. 

The  overruling  of  appellant's  motions  to  quash  the  in- 
dictment, and  for  a  new  trial,  are  assigned  as  errors. 

The  charging  part  of  the  indictment  is  as  follows: 
"  That  on  or  about  the  8th  day  of  August,  1892,  at  and  in 
the  county  of  Decatur,  and  State  of  Indiana,  William 
Littell  did  then  and  there  unlawfully,  feloniously,  pur- 
posely, maliciously,  but  without  premeditation,  and  in  a 
rude,  insolent  and  angry  manner,  kill  and  murder  one 
Samuel  Littell ;  and  the  said  William  Littell  did  then  and 
there  unlawfully,  feloniously,  purposely,  maliciously,  but 
without  premeditation,  and  in  a  rude,  insolent  and  angry 
manner,  touch,  strike,  cut,  wound,  and  wield  a  knife, 
which  he,  the  said  William  Littell,  in  his  hand  then  and 
there  had  and  held,  at,  against,  and  into  the  body  of  the 
said  Samuel  Littell,  from  which  mortal  wound  said  Sam- 
uel Littell  did  then  and  there  and  thereby  languish  and 
die,  contrary  to  the  form  of  the  statute,  etc." 

That  part  of  the  indictment  which  charges  that  the  de- 
fendant "  did  *  *  *  unlawfully,  feloniously,  purposely, 
maliciously,  but  without  premeditation,  and  in  a  rude,  inso- 
lent and  angry  manner,  kill  and  murder  one  Samuel  Lit- 
tell," at  the  time  and  place  mentioned,  the  State's  attorney 
does  not  contend  contains  a  sufficient  statement  of  facts 
to  constitute  an  offense.  The  statute  requires,  among 
other  things,  that  the  indictment  shall  contain  "A  state- 
ment of  the  facts  constituting  the  offense,  in  plain  and  con- 
cise language,  without  unnecessary  repetition."     Section 
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1731,  R.  S.  1881.  The  section  defining  murder  in  the  second 
degree  reads  as  follows :  "  Whoever  purposely  and  mali- 
ciously, but  without  premeditation,  kills  any  human  being, 
is  guilty  of  murder  in  the  second  degree,  and,  upon  con- 
viction thereof,  shall  be  imprisoned  in  the  State  prison 
during  life."     Section  1907,  R.  S.  1881. 

That  for  manslaughter  reads  as  follows:  "Whoever 
unlawfully  kills  any  human  being  without  malice,  express 
or  implied,  either  voluntarily,  upon  a  sudden  heat,  or  in- 
voluntarily, but  in  the  commission  of  some  unlawful  act, 
is  guilty  of  manslaughter,  and,  upon  conviction  thereof, 
shall  be  imprisoned  in  the  State  prison  not  more  than 
twenty-one  years  nor  less  than  two  years."  Section  1908, 
R.  S.  1881. 

Counsel  call  our  attention  to  another  section  of  the 
statute,  which,  by  implication,  they  claim,  makes  the  first 
part  of  the  indictment  good.     It  reads  as  follows : 

"In  an  indictment  or  information  for  murder  in  the 
second  degree,  or  for  manslaughter,  it  shall  not  be  nec- 
essary to  set-  forth  the  manner  in  which,  or  the  means  by 
which,  the  death  was  caused ;  but  it  shall  be  sufficient  in 
an  indictment  or  information  for  murder  in  the  second 
degree,  to  charge  that  the  defendant  did  purposely  and 
maliciously,  but  without  premeditaxion ;  and  in  an  indict- 
ment or  information  for  manslaughter,  that  the  defendant 
did  unlawfully  kill  the  deceased."     Section  1746,  R.  S.  1881. 

This  section  must  be* construed  along  with  the  part  of 
section  1731  above  quoted,  requiring  a  statement  of  the 
facts  in  the  indictment  constituting  the  offense.  Indeed, 
if  section  1746  stood  alone  and  that  part  of  section  1731 
above  quoted  was  out  of  the  statute,  we  should  feel  im- 
pelled to  so  construe  section  1746  as  to  not  dispense  with 
a  statement  of  the  facts  in  the  indictment,  constituting  the 
offense,  because  this  court  has  held  that  the  legislature  has 
no  power  to  do  so.  McLaughlin  v.  State,  45  Ind.  338.  The 
section,  however,  only  dispenses  with  the  statement  of  the 
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"  manner  in,  and  means  by,  which  the  death  was  caused." 
"Manner"  signifies  "mode  of  action,  way  of  performing 
or  effecting  anything,  method,  style,"  that  is,  it  is  unnec- 
essary to  state  how  he  held  his  gun,  or  what  particular 
style  he  had  in  holding  or  wielding  the  knife  or  other 
weapon  with  which  the  offense  is  committed,  nor  need  it 
be  stated  whether  his  manner  was  vicious,  cruel,  savage 
or  otherwise,  and  the  like.  "  Means  "  is  defined  as  "  that 
through  or  by  the  help  of  which  an  end  is  attained ;  an 
intermediate  agency  or  measure."  That  intermediate 
agency  or  measure,  such  as  what  the  gun  was  loaded  with, 
whether  with  leaden  ball  or  iron  slugs,  or  something  else, 
or  that  the  revolver  was  loaded  with  cartridges  or  some- 
thing else;  what  particular  kind  of  a  gun,  revolver  or 
knife  was  used,  or  how  long,  how  deep,  how  wide  the 
wound  was,  Qr  other  description  thereof  need  not  be -stated 
in  the  indictment.  Dukes  v.  State,  11  Ind.  557.  But  that 
does  not  mean  that  the  facts  constituting  the  offense  need 
not  be  stated  in  the  indictment.  "  But,"  says  the  conclud- 
ing clause,  "  it  shall  be  sufficient  in  an  indictment  or  in- 
formation for  murder  in  the  second  degree  to  charge  that 
the  defendant  did  purposely  and  maliciously,  but  without 
premeditation;  and  in  an  indictment  or  information  for 
manslaughter,  that  the  defendant  did  unlawfully  kill  the 
deceased."  This  part  of  the  section  points  out  what  shall 
constitute  a  sufficient  charge  of  the  offenses  therein  men- 
tioned, but  does  not  provide  what  facts  shall  be  stated  in 
the  indictment  to  make  the  charge  of  the  offenses  sufficient. 
That  had  already  been  provided  by  that  part  of  section 
1731  above  quoted.  So  that  we  conclude  that  the  indict- 
ment must  state  the  facts  constituting  the  offense.  Does 
that  part  of  the  indictment  under  consideration  do  so? 

This  court  has  decided  that  "  It  is  not  sufficient  to  6tate, 
in  an  indictment,  that  the  defendant  has  committed  a  cer- 
tain specified  crime.  It  must  be  stated  how  he  committed 
the  crime,  by  stating  the  facts  and  circumstances  consti- 
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«ng  *.  „ffM„.  AM**  -  ^  cert^  ,  no. 
required  in  many  respects,  in  the  mere  description  of  crim- 
inal  offenses,  as  formerly,  yet,  all  the  substantial  allega- 
tions necessary  to  make  an  indictment  good  at  common 
law  are  still  required."  State  v.  Record,  56  Ind.  107 ;  10 
Am.  and  Eng.  Encyc.  of  Law,  522 ;  1  Bish.  Crim.  Proced., 
sections  599,  600. 

The  following  adjudged  cases  in  this  court  require  that 
the  facts  constituting  the  offense  must  be  stated  in  the  in- 
dictment, and  they  are  in  point  here :  Shepherd  v.  State, 
54  Ind.  25 ;  McLaughlin  v.  State,  supra;  Dukes  v.  State, 
supra;  Howard  v.  State,  67  Ind.  401. 

Therefore,  we  hold  that  that  part  of  the  indictment  under 
consideration  does  not  state  facts  sufficient  to  constitute 
an  offense.  The  other  part  of  the  indictment  follows, 
and  is  separated  from  the  first  part  by  a  semicolon.  The 
sense  or  meaning  of  either  part  is  in  no  way  aided  by 
considering  them  together ;  therefore,  if  the  last  part  does 
not  state  facts  sufficient,  the  whole  indictment  must  fall  to 
the  ground.  The  natural  and  only  legitimate  meaning  of 
the  language  employed  in  the  last  part  of  the  indictment 
is  "that  the  defendant  did  at  the  time  and  place  mentioned, 
unlawfully,  feloniously,  purposely,  maliciously,  *  * 
and  in  a  rude,  insolent,  and  angry  manner,  touch,  strike, 
cut,  wound,  and  wield  a  knife,  which  he,  the  eaid  William 
Littell,  in  his  hand  then  and  there  had  and  held,  at,  against, 
and  into  the  body  of  the  said  Samuel  Littell,  from  which 
mortal  wound  said  Samuel  Littell  did  then  and*  there  and 
thereby  languish  and  die." 

That  is,  it  means  that  the  defendant,  at  the  time  and 
place,  and  in  the  way  specified,  did  touch  a  knife,  did 
strike  a  knife,  did  cut  a  knife,  did  wound  a  knife,  and  did 
wield  a  knife,  which  he,  the  said  William  Littell,  in  his 
hand  then  and  there  had  and  held,  at,  against,  and  into 
the  body  of  the  said  Samuel  Littell,  from  which  mortal 
wound  he  died,  etc.     That  is,  after  charging  the  defendant 
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with  having  touched,  struck,  cut,  wounded  and  wielded  a 
knife,  it  charged  that  he  held  the  knife  at,  against,  and 
into  the  body  of  the  deceased.  At  least  that  is  one  con- 
struction of  which  the  language  employed  is  susceptible ; 
and,  though  the  language  may  be  construed  to  mean  that 
the  knife  was  wielded  at,  against,  and  into  the  body  of 
the  deceased,  yet,  as  all  reasonable  doubts  are  to  be  solved 
in  favor  of  a  person  accused  of  crime,  an  indictment 
ought  to  be  most  strongly  construed  against  the  State, 
where  its  language  admits  of  more  than  one  construction, 
and  is  uncertain  or  ambiguous.  State  v.  Locke,  35  Ind.  419 ; 
Howard  v.  State,  supra;  Shaffer  v.  State,  82  Ind.  221 ;  Walker 
v.  State,  23  Ind.  61 ;  Keller  v.  State,  51  Ind.  Ill ;  Nichols  v. 
State,  127  Ind.  406 ;  Smith  v.  State,  125  Ind.  440 ;  State,  ex 
rel.,  v.  Casteel,  Auditor,  110  Ind.  174;  Pond,  Admr.,  v. 
Sweetser,  85  Ind.  144. 

But  if  we  adopt  the  construction  most  favorable  to  the 
State,  still  the  indictment  would  be  insufficient,  because  it 
fails  to  state  with  any  degree  of  certainty,  that  the  death 
of  the  deceased  was  caused  either  directly  or  remotely  by 
the  acts  charged  against  the  accused.  The  statute  requires 
that  "  the  offense  charged  must  be  stated  with  such  a  de- 
gree of  certainty  that  the  court  may  pronounce  judgment, 
upon  a  conviction,  according  to  the  right  of  the  case/' 
Section  1755,  R.  S.  1881,  subd.  5. 

The  indictment  concludes  with  the  statement :  "  From 
which  mortal  wound  he  *  *  died."  What  mortal  wound  ? 
The  indictment  does  not  state  that  any  mortal  wound  was 
inflicted  by  the  defendant.  Therefore,  it  does  not  state 
facts  enough  to  show  that  any  homicide  was  committed, 
much  less  that  the  defendant  committed  a  homicide.  If 
we  attempt  to  aid  the  statement  as  to  the  "  mortal  wound," 
in  the  latter  part  of  the  indictment,;  by  referring  it  to  the 
allegation  of  a  wound,  preceding  it  in  the  same  part  of 
the  indictment,  it  does  not  help  the  State  any,  because  the 
only  language  there  that  can  possibly  have  any  reference 
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to  any  "  wound "  is  that  the  defendant,  at  the  time  and 
place,  and  in  the  manner  specified,  "did  touch,  strike, 
wound,  and  wield  a  knife,"  etc.  That  wound  is  not 
charged  to  have  been  inflicted  upon  the  deceased,  but  upon 
the  knife.  The  language  following,  namely :  "  Which  he 
the  said  William  Littell,  in  his  hand  had  and  held  at, 
against  and  into  the  body  of  said  Samuel  Littell,"  does 
not  charge  the  infliction  of  any  wound,  because  the  knife 
could  have  been  held  at  his  body,  against  his  body,  and 
into  his  body  without  inflicting  any  wound.  But  suppose 
we  so  read  this  part  of  the  indictment  as  to  show  "  that 
the  defendant  wielded  the  knife  at,  against,  and  into  the 
body  of  the  said  Samuel  Littell,  from  which  mortal  wound 
he  died,"  etc.  Still,  it  would  be  insufficient  because  it 
does  not  charge  that  the  wielding  of  the  knife  at,  against 
and  into  the  body  of  the  deceased  inflicted  any  wound  of 
any  kind  at  all.  The  State's  attorneys  claim  that  the  in- 
dictment may  be  upheld  by  rejecting  the  surplusage  mat- 
ter in  it,  and  cite  the  statute  which  forbids  the  quashing 
of  an  indictment  "for  any  surplusage  or  repugnant  al- 
legation, when  there  is  sufficient  matter  alleged  to  indicate 
the  crime  and  person  charged."  Section  1756,  B.  8.  1881, 
subd.  6. 

The  State's  attorneys  contend  that  after  eliminating 
from  the  indictment  all  surplusage,  it  would  read  as  fol- 
lows, leaving  out  the  formal  parts : 

"  That  on  or  about  the  8th  day  of  August,  1892,  at  and 
in  the  county  of  Decatur,  and  State  of  Indiana,  William 
Littell  did  then  and  there,  unlawfully,  feloniously,  malic- 
iously, but  without  premeditation,  and  in  a  rude,  insolent, 
and  angry  manner,  wield  a  knife,  which  he,  the  said 
William  Littell,  in  his  hand  then  and  there  had  and  held, 
at,  against,  and  into  the  body  of*  the  said  Samuel  Littell, 
from  which  said  Samuel  Littell  did  then  and  there,  and 
thereby  languish  and  die,  contrary  to  the  form  of  the 
statute,  etc." 
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Counsel  deem  to  suppose  that  the  statute  just  quoted 
authorizes  the  rejection  of  any  word,  sentence  or  part 
thereof  in  an  indictment,  if  by  so  doing  the  indictment 
can  be  made  good.  It  must  be  remembered  that  the  de- 
fendant can  not  demand  the  rejection  of  anything,-  and 
the  State's  right  to  regard  as  surplusage  any  matter  in  an 
indictment  is  not  entirely  unlimited.  The  State's  counsel 
rely  entirely  on  two  cases  to  sustain  them  in  thip  conten- 
tion. The  first  one  is  Myers  v.  State,  101  Ind.  379.  That 
was  an  indictment  for  forgery  of  the  name  "  Dr.  West," 
to  an  order.  The  indictment  charged  that  it  purported  to 
have  been  made  and  executed  by  "  one  Vincent  T.  West," 
whereas  the  order  as  set  out  in  the  indictment  in  kaec  verba, 
purported  to  be  executed  by  "  Dr.  West."  It  was  alleged 
that  the  Dr.  West  mentioned  in  the  order  was  intended 
to  and  did  mean  "  Vincent  T.  West."  This  court  held 
that  the  allegation  that  the  forged  order  purported  to  be 
executed  by  Vincent  T.  West  ought,  under  the  statute  in 
question,  to  be  rejected  as  surplusage,  because  the  instru- 
ment as  set  out  in  the  indictment  did  not  so  purport  to  be 
executed,  but  did  purport  to  be  executed  by  "  Dr.  West." 

This  is  a  fair  illustration  of  the  rule  as  to  surplusage. 
The  indictment  contained  enough  after  rejecting  the  er- 
roneous statement  about  the  purport  of  the  instrument 
"  to  indicate  the  crime  and  person  charged,"  which  must 
be  construed  to  mean  a  statement  of  tacts  sufficient  to 
constitute  the  offense,  and  to  indicate  thte  person  charged 
therewith. 

The  other  case  is  State  v.  McDonald,  106  Ind.  233.  That 
was  an  indictment  charging  an  attempt  to  bribe  a  town- 
ship  trustee,  in  the  sale  to  him  of  school  supplies.  The 
charge  was  that  defendant  offered  to  give  the  -trustee  a 
receipt  for  $19  more  than  the  price  of  the  supplies,  thereby 
corruptly,  etc.,  offering  him  the  sum  of  $19.  It  was  held 
that  the  conclusion  as  to  the  $19  in  money  could  be 
treated  as  surplusage,  because  the  offering  the  receipt  was 
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the  offense,  and  not  offering  the  $19  in  money,  for  the  whole 
taken  together  indicated  that  no  offer  of  actual  money 
was  intended  to  be  charged.  Both  of  these  cases  serve 
to  aptly  illustrate  that  surplusage  is,  as  the  word  is  defined 
to  mean,  "  matter  in  pleading,  which  is  not  necessary  or 
relevant  to  the  case."  But  that  does  not  authorize  us  to 
go-  over  a  pleading  and  garble  it,  picking  out  a  word  or 
sentence  here  and  there,  or  a  part  of  a  sentence,  regardless 
of  the  general  tenor  and  scope  of  the  pleading,  so  as  to 
entirely  change  its  meaning. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  says : 
"  Matter  unnecessarily  stated  in  an  indictment  will  render 
it  bad,  if  it  shows  that  no  offense  was  committed,  or  that 
otherwise  the  prosecution  is  not  maintainable ;  such  sur- 
plusage can  not  be  rejected."  1  Bish.  Crim.  Proced.,  sec- 
tion 482. 

Therefore,  we  are  of  the  opinion  that  the  State  can  not 
treat  all  the  matter  in  the  charging  part  of  the  indict- 
ment as  surplusage,  outside  of  the  above  language  claimed 
by  her  counsel  as  the  only  material  parts  of  the  indict- 
ment. 

But  if  we  were  to  adopt  that  theory,  still  the  indictment 
would  be  insufficient,  because  it  does  not  state  that  the 
acts  charged  against  the  defendant  caused  the  death  of 
the  deceased. 

Counsel  very  ingeniously  drop  out  the  words  "  mortal 
wound,"  and,  instead  of  the  allegation  "  from  which  mor- 
tal wound  said  Samuel  Littell  did  languish  and  die,"  they 
make  it  read, "  from  which  said  Samuel  Littell  *  *  did 
then  and  there  and  thereby  languish  and  die."  From  what 
was  it  he  languished  and  died  ?  Not  any  mortal  wound, 
for  none  is  charged  if  we  are  to  drop  out  the  words  "  mor- 
tal wound."  As  we  have  already  said,  those  words  refer 
to  no  other  than  a  wound  inflicted  on  a  knife;  at  least 
that  construction  of  the  language  is  as  fairly  reasonable 
as  any  other,  and,  in  such  a  state  of  uncertainty,  a  motion 
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to  quash  ought  not  to  be  overruled.  Winter  v.  State,  su- 
pra ;  Locke  v.  State,  supra ;  Howard  v.  State,  supra ;  Keller 
v.  State,  supra ;  Shaffer  v.  State,  supra. 

But  if  there  should  be  a  possible  doubt  in  our  minds  as 
to  whether  the  trial  court  erred  in  overruling  the  motion 
to  quash,  the  fact  that  the  judgment  must  be  reversed  for 
the  error  assigned  of  overruling  the  motion  for  a  new 
trial  any  way,  it  would  require,  in  the  interest  of  the  cor- 
rect administration  of  justice,  in  the  event  that  the  appel- 
lant is  placed  on  trial  again,  that  the  defects  in  the  present 
indictment  should  be  obviated  by  a  new  pleading  on  be- 
half of  the  State. 

The  defendant's  counsel,  "  before  the  commencement  of 
the  argument,  requested  of  the  court  that  all  instructions 
should  be  in  writing.,,  The  statute  provides  that  such  a 
request  so  made  must  be  granted.  Section  1823,  R.  S. 
1881,  subd.  5.  The  court,  over  objection  and  exception 
of  appellant's  counsel,  during  the  progress  of  the  trial, 
verbally  instructed  the  jury  for  what  purpose  certain  evi- 
dence was  introduced  and  that  they  should  consider  it  for 
that  purpose  and  no  other.  There  was  no  error  in  this, 
because  the  statute  only  applies  to  instructions  to  be  given 
to  the  jury  after  the  argument.  Stanley  v.  Southerland,  54 
Ind.  339.  At  the  conclusion  of  the  argument,  the  court 
gave  certain  instruction.,  in  writing,  and,  after  giving  said 
written  instructions,  the  court  "  orally  told  the  jury  that 
the  punishment  that  they  were  authorized  to  inflict  upon 
the  defendant,  if  found  guilty  of  manslaughter,  would  be 
not  more  than  twenty-one  years  nor  less  than  two  years." 

This  very  proper  instruction  had  been  probably  unin- 
tentionally omitted  from  the  written  instructions,  and 
there  was  nothing  in  them  embracing  the  substance  of 
this  one.  The  giving  of  it  without  being  reduced  to  writ- 
ing, under  the  circumstances,  was  a  reversible  error,  is  so 
well  established  in  this  State  that  we  need  only  cite  some  of 
the  cases  so  holding.     Smurr  v.  State,  88  Ind.  504 ;  Bottorff 
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v.  Shelton,  79  Ind.  98 ;  Bradway  v.  Waddell,  95  Ind.  170 ; 
Stephenson  v.  State,  110  Ind.  358. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  Circuit  Court  to  sustain  the  motion  to 
quash  the  indictment,  and  the  clerk  is  directed  to  issue  the 
proper  order  for  the  return  of  the  defendant  from  the  State 
prison,  to  the  sheriff  of  Decatur  county,  to  abide  the  order 
of  said  Circuit- Court. 


Filed  February  16,  1893. 


Concurring  Opinion. 

Howard,  J. — I  concur  in  the  result  to  which  the  court 
has  arrived  in  this  case.  Yet,  while  I  admit  that  the  in- 
dictment is  an  awkward  and  bungling  piece  of  composi- 
tion, and  that  it  should  have  been  quashed  in  the  court 
below,  still,  I  think  that  it  contains  enough,  and  that  it  is 
sufficiently  clear,  to  a  common  intent,  to  charge  the  crime 
intended  by  the  pleader,  and,  consequently,  that  after  ver- 
dict it  should  be  held  good. 

Filed  February  16,  189a 


Concurring  Opinion. 


Olds,  J. — I  concur  in  the  conclusion  reached  reversing 
the  judgment  for  the  reason  that  the  court  erred  in  the 
giving  of  oral  instructions. 

Filed  February  16,  1893. 
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,-  Promissory  Note. — Attorney's  Fee. — Provision  for  in  Note. — Failure  to  AL 

\ti$?  ^1  ^e  VdLutofFee. — Proof  of  Value. —  When  Proof  Necessary. — In  an  action 
upon  a  promissory  note  providing  for  attorney's  fee,  the  amount  claimed 
as  such  fee  should  be  alleged,  but  in  the  absence  of  such  an  averment, 
evidence  may  be  introduced  as  to  the  reasonable  value  of  the  services, 
and  a  recovery  had  thereon,  under  the  general  claim  for  damages,  and, 
where  the  value  of  the  fee  is  not  admitted,  proof  as  to  the  value  thereof 
is  necessary. 

Discretion. — Refusal  of  Court  to  Allow  Plaintiff  to  Amend  Complaint. —  When 
Such  Action  not  Reviewable  on  Appeal. — Where  the  court  refused  to  allow 
the  plaintiff  to  amend  his  complaint  on  the  eve  of  trial,  such  power  be- 
ing in  the  discretion  of  the  court,  the  Supreme  Court  can  only  review 
the  action  of  the  court  when  there  has  been  a  clear  abuse  of  discretion. 

Burden  of  Proof. —  When  on  Defendant. — Right  to  Open  and  Close. — Where 
the  plaintiff  is  not  required  to  make  proof  of  his  allegations,  to  entitle 
him  to  recover,  the  burden  is  on  the  defendant  to  establish  his  defense, 
and  he  has  a  right  to  open  and  close  the  case  before  the  jury. 

Trial  by  Jury. — Joinder  of  Equitable  and  Legal  Defenses. —  When  Error  to 
Submit  to  Jury. — Trial  by  Court. — Where  an  answer  consisting  of  two  para- 
graphs setting  up  respectively  two  defenses,  one  equitable  and  triable  by 
the  court,  and  the  other  legal  and  triable  by  a  jury,  it  is  not  error  to  sub* 
mit  the  cause  to  a  jury,  over  the  general  objection  of  the  plaintiff;  but 
should  the  plaintiff  confine  his  objection  to  the  submission  to  a  jury  of 
that  part  of  the  cause  embracing  the  equitable  defense,  then  it  would 
be  reversible  error  to  overrule  it,  and  thus  submit  the  whole  cause,  un- 
less no  evidence  had  been  introduced  in  support  of  the  legal  defense. 

Instructions  to  Jury. — Correct  in  Terms,  but  Without  Case  Made  by  Plead" 
ings. — Erroneous. — The  giving  of  an  instruction  which  is  correct  in  terms, 
but  lies  entirely  without  the  case  made  by  the  pleadings,  is  erroneous, 
and,  if  not  harmless,  will  work  a  reversal  of  the  cause. 

From  the  Vanderburgh  Circuit  Court. 

J.  S.  Buchanan,  C.  Buchanan,  A.  Gilchrist  and  C.  A. 
DeBruler,  for  appellants. 

D.  B.  Kumler,  G.  V.  Menzies  and  F.  P.  Leonard,  for  ap- 
pellees. 
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Miller,  C.  J.— TThis  was  an  action  by  the  appellants, 
against  the  appellees  upon  a  promissory  note  for  $300. 
The  note  called  for  attorney's  fees,  but  contained  no  spe- 
cific allegation  as  to  the  amount  claimed.  There  was  an 
allegation  in  the  complaint  that  the  defendants  were  in- 
debted to  the  plaintiffs  on  the  note  for  principal,  interest' 
and  attorney's  fees,  and  the  amount  demanded  was  $53  in 
excess  of  the  amount  due  upon  the  note.  Upon  the  call- 
ing of  the  cause  for  trial,  the  plaintiffs  asked  leave  to  amend 
their  complaint  by  inserting  an  allegation  "  that  $800  is  a 
reasonable  fee  for  plaintiffs'  attorneys,"  but  the  court  re- 
fused leave  to  make  the  amendment. 

The  appellee  answered  in  two  paragraphs,  the  first  para- 
graph being  designated  as  a  "  set-off  and  cross-complaint," 
in  which  the  admission  is  made  that  he  executed  the  note 
in  suit,  as  principal,  and  that  "he  is  liable  for  the  prin- 
cipal sum  of  said  note,  with  interest  and  attorney's  fee, 
as  claimed  in  the  complaint."  The  pleader  then  proceeds 
to  show  that  subsequent  to  the  execution  of  the  note  in 
suit,  a  stock  of  goods,  fixtures,  notes  and  accounts,  formerly 
owned  by  Sullivan  and  one  Woods,  were  turned  over  to  the 
plaintiffs,  and  a  written  agreement  entered  into  by  which 
the  plaintiffs  were  to  furnish  a  large  sum  of  money  and 
pay  certain  indebtedness  of  Sullivan,  and,  after  deducting 
an  agreed  amount  due  them  from  Sullivan,  either  return 
the  residue  to  Sullivan,  or  close  them  out  for  his  benefit; 
that  the  plaintiffs  had  realized  an  amount  sufficient  to  pay 
all  the  debts  and  expenses,  and  had  remaining  in  their 
hands  a  large  amount  for  which  they  refused  to  account. 

The  prayer  was  for  an  accounting  of  the  amount  due 
the  defendant  under  the  agreement,  and  that  an  amount 
sufficient  to  eatisfy  the  note  in  suit  be  set  off  against  it 
and  another  note,  held  by  the  plaintiffs  against  the  defend-# 
ant  and  another,  and  that  said  notes  be  cancelled,  and  for 
a  judgment  over  against  the  plaintiffs. 

The  second  paragraph  makes  the  same  admission  of  li- 
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ability  on  the  note  for  principal,  interest,  and  attorney's 
fees,  but  alleges  that  the  plaintiffs,  before  the  commence- 
ment of  the  action,  were,  and  still  are,  indebted  to  him  for 
goods,  wares,  and  merchandise,  sold  and  delivered  to  plain- 
tiffs by  the  defendant,  at  their  special-  instance  and  re- 
quest, an  itemized  statement  of  which  is  contained  in  the 
contract  exhibited  with  the  first  paragraph  of  answer. 
The  prayer  is  the  usual  one  for  a  set-off  against  the  amount 
found  due  the  plaintiffs,  and  for  a  judgment  against  them 
for  the  residue. 

The  appellants  answered  by  a  general  denial.  Some 
pleadings  were  filed  by  the  surety  on  the  note  sued  on,  in 
which  he  set  up  his  suretyship  and  asked  to  be  protected. 

When  the  cause  was  called  for  trial,  the  appellees  asked 
that  it  be  submitted  to  a  jury.  To  this  the  appellants  in- 
terposed an  objection,  claiming  that  the  action  was  equit- 
able, and  must  be  submitted  to  the  court.  The  objections 
of  the  appellants  were  overruled,  and  the  cause  went  to  a 
jury  for  trial. 

The  appellants  then  demanded  the  right  to  open  and 
close  the  case,  but  this  demand  was  overruled,  and  the  ap- 
pellees were  allow.ed  to  open  and  close. 

A  trial  by  jury  resulted  in  a  verdict  for  the  defendants, 
and  against  the  plaintiffs  for  a  sum  of  money,  and  the  can- 
cellation of  the  note  in  suit,  and  the  other  note  described 
in  the  first  paragraph  of  answer. 

While  good  pleading  requires  that,  in  an  action  upon  a 
note  providing  for  attorney's  fees,  the  value  of  the  services 
should  be  stated ;  evidence  may  be  admitted  without  such 
averment,  and  a  recovery  had  for  such  fee,  provided  the 
whole  recovery  does  not  exceed  the  amount  for  which 
judgment  is  demanded  in  the  complaint,  the  evidence  be- 
ting admissible  under  the  general  claim  for  damages.  Rob- 
erts v.  Comer,  41  Ind.  475 ;  Harvey  v.  Baldioin,  124  Ind. 
59;  Reynolds  v.  Baldwin,  93  Ind.  57;  Glenn  v.  Porter ,  72 
Ind.  525. 
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Unless  the  value  of  the  fee  was  admitted  by  the  de- 
fendants, it  was  necessary  to  introduce  proof  of  the  reason- 
able value  of  such  services,  and,  without  an  amendment 
of  the  complaint,  the  amount  of  recovery  could  not  exceed 
the  sum  of  $53. 

We  can  not  say  that  the  court  abused  its  discretion  in 
refusing  to  permit  the  plaintiffs  to  amend  their  complaint 
upon  the  eve  of  the  trial,  although  such  leave  is  usually 
granted.     Glenn  v.  Porter,  supra. 

Many  things  must,  necessarily,  be  left  to  the  sound  dis- 
cretion of  the  trial  court,  and  an  appellate  court  can  only 
review  the  action  of  the  court  in  cases  where  it  is  clear 
that  there  has  been  an  abuse  of  discretion. 

We  are,  also,  of  the  opinion  that  the  court  did  not  err 
in  giving  the  appellees  the  opening  and  the  closing  of  the 
case  before  the  jury.  When  it  is  not  necessary  for  the 
plaintiff  to  introduce  any  evidence  to  entitle  him  to  re- 
cover, the  burden  of  proof  is  upon  the  defendant  to  estab- 
lish his  affirmative  defense.  Indiana  State  Board,  etc.,  v. 
Gray,  54  Ind.  91 ;  Goodrich  v.  Friedersdorff,  27  Ind.  308 ; 
Judah  v.  Trustees,  23  Ind.  272. 

As  we  construe  the  admission  in  the  several  answers, 
they  admitted  a  recovery  for  the  full  amount  asked  in  the 
complaint,  which,  as  we  have  said,  was  the  limit  of  the 
recovery  to  which  they  were  entitled.  No  proof  was  re- 
quired, nor  was  any  given  in  support  of  the  complaint. 

The  issue  tendered  by  the  first  paragraph  of  answer  was 
clearly  of  exclusive  equitable  jurisdiction,  and  triable  by 
the  court.  It  proceeded  upon  the  theory  that  the  agree- 
ment between  the  parties  was,  in  effect,  a  chattel  mort- 
gage, and  sought  for  an  accounting  and  the  cancellation  of 
the  notes. 

The  second  paragraph  of  the  appellee  Sullivan's  an- 
swer was  an  ordinary  set-off  in  the  nature  of  a  cross-action 
for  goods  sold  and  delivered.  This  was  a  common  law  ac- 
tion, and  triable  by  a  jury. 
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Two  defenses  were  joined,  one  was  triable  by  the  court 
and  one  by  a  jury,  as  provided  by  section  409,  R.  S.  1881. 

Had  the  appellants  confined  their  objections  to  the  trial 
by  jury  of  the  issue  tendered  by  the  first  paragraph  of  the 
answer,  it  would  have  been  reversible  error  to  have  over- 
ruled them.     Ross  v.  Hobson,  26  BT.  E.  Rep.  775. 

The  fact  that  the  trial  was  had,  and  evidence  introduced 
only  under  the  first  paragraph,  did  not  make  the  ruling  of 
the  court,  made  at  the  inception  of  the  trial,  erroneous. 
It  was  not  possible  for  the  court  to  know,  in  advance,  upon 
which  paragraph  the  defendant  would  proceed.  Puter- 
baugh  v.  Puterbaugh,  30  N.  E,  Rep.  519,  S.  C.  131  Ind.  288. 

If  the  appellants  had  asked  a  severance  in  the  trial  of  the 
legal  and  equitable  defenses  interposed,  and  no  evidence  had 
been  offered  in  support  of  the  legal  defense,  they  would 
not  have  been  injured  by  the  submission  of  the  one  issue 
to  the  jury,  for  there  would  have  been  nothing  for  the 
jury  to  pass  upon,  and  the  verdict  upon  that  issue  must 
have  been  against  the  party  having  the  burden  of  proof. 

The  court  charged  the  jury  in  its  third  instruction  that 
in  case  of  a  recovery  against  the  appellants  they  "  should 
be  charged  with  the  invoice  or  cost  price  of  the  stock  so 
taken  by  them,  and  the  amount  that  should  have  been 
realized  on  the  notes  and  accounts  of  Sullivan  &  Woods, 
and  turned  over  to  plaintiffs,  by  due  care  and  diligence  in 
collecting  them." 

The  agreement  under  which  the  notes  and  accounts 
were  turned  over  to  the  appellants  contains  no  provision 
or  stipulation  with  reference  to  the  collection  of  the  same. 

It  has  been  held  that  in  the  absence  of  a  special  con- 
tract the  duty  devolves  upon  the  holder  of  notes  held  as 
collateral  security  of  using  reasonable,  but  not  extraordi- 
nary, diligence  in  their  collection ;  and  that  upon  a  failure 
to  realize  the  money  due  thereon,  through  his  own  laches, 
the  amount  lost  may  be  charged  against  him  as  a  payment 
upon  the  debt.     Slevin  v.  Morrow,  4  Ind.  425 ;  Reeves  v. 
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Plough ,  41  Ind.  204;  Murphy  v.  Bartsch,  (Idaho),  23  Pac. 
Rep.  82 ;  Rumsey  v.  Laidtey,  12  S.  E.  Rep.  866 ;  Colebrooke 
on  Collateral  Securities,  section  442 ;  Cooper  v.  Simpson, 
41  Minn.  46 ;  Hanna  v.  Holton,  78  Pa.  St.  384. 

The  vice  of  this  instruction  is  not  that  it  contains  a 
misstatement  of  the  law,  but  that  it  is  entirely  outside  the 
case  made  by  the  pleadings.  The  only  statement  in  the 
pleadings  relating  to  the  collection  of  the  notes  and  ac- 
counts is  to  be  found  in  the  set-off  and  cross-complaint 
of  the  appellee  Sullivan,  which  asserts  that,  from  the 
property  turned  over  to  the  appellants,  they  had  realized 
enough  to  pay  all  expenses,  costs,  liabilities  and  debts 
mentioned  in  the  agreement ;  and  that,  after  paying  the 
same,  there  remained  in  their  hands  dry  goods,  fixtures, 
notes  and  accounts  of  the  value  of  $3,000. 

The  distinction  between  an  action  for  recovery  of  money 
collected  upon  the  notes  and  accounts,  and  remaining  in 
the  hands  of  the  appellants,  and  one  for  a  recovery  of 
money  which  they  negligently  failed  to  collect,  is  broad 
and  marked.  Liberal  as  is  our  code  of  practice  and  plead- 
ing, it  does  not  sanction  a  right  of  recovery  not  in  accord- 
ance with  the  allegations  of  the  pleading  upon  which  the 
recovery  is  based. 

We  find  no  direct  evidence  of  any  negligence  or  want 
of  care  upon  the  part  of  the  appellants  in  making  col- 
lections, nor  that  anything  was  lost  by  their  failure  to 
collect,  except  such  as  might  be  inferred  from  the  small 
proportion  collected  of  the  whole  amount  of  notes  and 
accounts  that  went  into  their  hands,  and  the  additional 
fact  that  there  was  proof  of  the  solvency  of  some  of  the 
debtors.  The  mere  lapse  of  time,  and  the  fact  that  claims 
have  not  been  collected  do  not  of  themselves  necessarily 
show  a  want  of  reasonable  diligence.  Reeves  v.  Plough, 
supra ;  Aldrich  v.  Goodell,  75  111.  452. 

Some  other  rulings  of  the  court  have  been  assigned  as 

'    Vol.  133.— 38. 
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error,  but  as  they  are  not  such  as  are  likely  to  arise  upon 
another  trial,  we  will  not  consider  them. 

On  account  of  the  giving  of  the  third  instruction,  the 
judgment  is  reversed,  with  instructions  to  grant  a  new 
trial. 

Filed  November  28,  1892. 

* 

On  Petition  for  a  Rehearing. 

Hackney,  J. — An  earnest  petition  for  a  rehearing  pre- 
sents the  question  as  to  whether  this  court  comprehended 
the  issue  as  presented  below.  We  have  examined  the 
record  with  great  care,  and  find  the  issue  as  stated  in  the 
original  opinion,  except  that  the-  affirmative  reply  to  the 
set-off  is  not  stated.  This  reply  both  admits  the  issue 
tendered  by  the  set-off,  and  seeks  to  avoid  it  by  alleging 
an  agreement  subsequent  to  that  which  is  the  foundation 
of  the  set-off,  whereby  the  appellee  sold  the  goods  in 
question  to  the  appellants,  and  agreed  to  pay  the  notes 
sued  on,  and  another  note  sought  by  the  appellee  to  be 
cancelled.  In  none  of  the  pleadings  is  the  question  pre- 
sented as  to  diligence  in  the  collection  of  any  of  the 
claims  assigned. 

The  petition  for  a  rehearing  is  overruled. 

Filed  February  16,  1893. 
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Same.  —Appellate  Court, — Surplus  Averments. — Can  not  Affect  Jurisdiction. — 
Speculative  Damages. — Facts  and  Damages  Averred  in  Pleading  Govern  Jurts- 
diction,  and  not  the  Prayer. — A.  and  B.  traded  horses,  A.  receiving  a  stal- 
lion valued  at  $310,  for  which  he  gave  a  horse,  and  his  note  for  $150. 
Suit  was  brought  on  the  note,  and  A.  answered  by  cross-complaint,  al- 
leging fraud,  and  setting  out  certain  warranties  by  B.,  which  were,  in 
effect,  that  the  stallion  was  a  sure  foal-getter,  and  that  he  could  trot  a 
certain  gait.  A.  claimed  that  the  horse  was  not  as  represented,  and 
asked  damages  for  what  he  might  have  made  had  the  stallion  been  a  sure 
foal-getter,  and  for  what  he  might  have  made  from  contests  in  speed 
had  the  stallion  possessed  the  speed  as  represented.  The  defendant  aver- 
red that  had  the  horse  been  as  represented  he  would  have  been  worth 
$310,  but  that  he  was  worth  nothing  as  he  was.  There  were  numerous 
items  of  damages  alleged  in  the  cross-complaint,  and  a  prayer  for  judg- 
ment in  the  sum  of  $1,200. 

Held,  that  the  damages  properly  averred  in  the  cross-complaint,  and  for 
which  the  defendant  may  have  been  entitled  to  recover  on  proper  proof 
do  not  amount  to  $1,000,  nor  do  they,  together  with  the  amount  appellee 
was  entitled  to  recover  otherwise,  reach  that  amount,  and  that  the  juris- 
diction of  the  cause  is  in  the  Appellate  Court. 

Held,  also,  that  the  facts  as  to  what  might  have  been  made  had  the  stallion 
been  a  good  foal-getter,  and  from  contests  of  speed  if  he  could  have 
trotted  as  represented,  are  too  speculative  and  uncertain  to  form  a  basis 
for  assessment  'of  damages,  and  must  be  treated  as  surplusage. 

Htldf  also,  that  the  only  elements  of  damages  pleaded  in  the  cross-com- 
plaint, to  which  the  appellant,  under  any  circumstances,  is  entitled  to 
recover,  is  the  alleged  difference  in  the  value  of  the  horse,  and  the  keep- 
ing and  caring  for  him  a  reasonable  time,  until  he  knew,  or  ought  to 
have  known,  that  the  stallion  was  not  as  represented. 

Held,  also,  that  the  averments  of  facts  and  amount  of  damages  averred  in 
the  pleading,  and  not  the  prayer,  must  govern  as  to  the  question  of 
jurisdiction. 

'From  the  Delaware  Circuit  Court. 

D.  T.  Taylor,  R.  H.  Hartford,  B..  S.  Gregory  and  A.  C. 
Silverburg,  for  appellants. 

F.  P.  Foster,  J.  F.  Duckwall  and  J.  N.  Templer,  for  ap- 
pellee. 

Olds,  J. — The  appellant  and  the  appellee  traded  horses, 
the  appellant  receiving  from  the  appellee  a  stallion  valued 
at  $310,  in  exchange  for  which  he  gave  appellee  another 
horse,  valued  at  $125,  $35  cash  and  his  note  for  $150.     The 
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appellee  brought  this  suit  on  the  note,  and  there  being 
some  question  as  to  whether  or  not  the  note  was  valid  by 
reason  of  having  been,  or  claimed  to  have  been,  delivered 
on  Sunday,  a  second  count  was  added  to  the  complaint,  on 
account,  for  the  $150  difference  agreed  to  be  paid  between 
the  value  of  the  horses. 

The  appellant  filed  an  answer  and  cross-complaint.  The 
cross-complaint  alleges  the  exchange  of  horses,  the  taking 
of  the  stallion  at  an  agreed  price  of  $310,  the  payment  in 
trade  and  cash  of  $160,  and  the  giving  of  a  note  for  $150. 
It  then  alleges  fraud  in  the  transaction,  on  the  part  of  the 
appellee.  The  averments  were  held  by  the  Circuit  Court 
to  be  sufficient  and  as  stating  a  good  cause  of  action  en- 
titling the  appellant  to  some  damages,  and  numerous  items 
of  damages  are  alleged  in  the  cross-complaint,  and  there  ia 
a  final  prayer  for  judgment  against  the  appellee  for  $1,200. 

Among  the  items  for  damages' alleged  are  $100  for  money 
paid  out  for  doctoring,  treating,  and  caring  for  the  horse ; 
for  services  in  caring  for  the  horse  fifty  days,  $100 ;  for 
services  of  a  person  to  take  charge  of  and  manage  the 
horse  during  the  breeding  seasons  of  1888  and  1889,  $100 ; 
and  alleges  that  if  he  had  been  sound  and  a  sure  foal-getter 
he  would  have  served  100  mares  at  $10  each,  and  gotten 
them  with  foal,  and  earned  $1,000.  It  is  finally  alleged  in 
conclusion  that  if  said  stallion  had  been  sound,  free  from 
disease,  a  sure  foal-getter,  five  years  old,  and  could  have 
trotted  a  mile  in  two  minutes  and  forty  seconds,  as  the 
appellee  represented  him,  he  would  then  and  there  have 
been  worth  $310,  but  in  the  condition  he  was  in  he  was 
worth  nothing. 

Various  motions  were  made,  and  the  case  was  finally  put 
at  issue  by  a  reply,  and  a  trial  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $169.22. 

The  measure  of  damages  properly  averred  in  the  cross- 
complaint,  and  for  which  appellant  may  have  been  entitled 
to  recover  on  proper  proof,  do  not  amount  to  $1,000,  nor 
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do  they,  together  with  the  amount  appellee  was  entitled  to 
recover,  reach  that  amount.  It  is  not  necessary  for  us  to 
determine  with*  certainty  the  measure  of  appellant's  dam- 
ages in  case  he  was  entitled  to  recover,  hut  it  is  certain 
that  the  principal  item  of  damages  would  be  the  difference 
in  the  value  of  the  horse  as  he  was  in  fact  and  as  he  was 
represented  by  the  appellee.  The  appellant  would  have 
the  benefit  of  his  contract,  and  be  entitled  to  recover  the 
difference  in  the  value  of  the  horse  as  he  was  represented 
and  as  he  was  in  fact.  That  difference,  as  alleged  in  this 
cross-complaint,  is  $310.  The  fact  as  to  whether  or  not 
he  was  a  good  foal-getter,  if  he  was  represented  to  be,  or 
whether  he  could  trot  as  fast  as  represented,  may  be  proper 
to  be  proven  and  to  enter  into  the  question  of  the  .value  of 
the  horse,  but  what-might  have  been  made  if  a  sure  foal- 
getter,  or  from  contests  in  speed,  if  he  could  have  trotted 
as  represented,  are  too  speculative  and  uncertain  to  form  a 
basis  for  the  assessment  of  damage.  The  facts  relating  to 
these  elements  and  qualities  of  the  horse  may  be  shown 
for  the  purpose  of  determining  his  value.  It  is  possible 
that,  in  addition  to  the  difference  in  value,  under  some  cir- 
cumstances, he  may  have  been  entitled  to  recover  for  the 
keeping  and  care  of  the  horse  until  he  had  a  reasonable 
time  to  have  ascertained  the  fact  that  the  horse  was  nbt  as 
represented.  The  jurisdiction  of  the  court  can  not  be 
acquired  or  changed  by  surplus  averments  in  a  pleading 
relating  to  damages,  nor  by  claims  for  damages  made  in  a 
complaint  or  cross-complaint  to  which  a  party  is  not  enti- 
tled to  recover  under  any  form  of  averments.  The  only 
elements  of  damages  pleaded,  to  which  the  appellant,  under 
any  circumstances,  is  entitled  to  recover  is  the  alleged  dif- 
ference in  the  value  of  the  horse  and  the  keeping  and 
caring  for  him  a  reasonable  time,  until  he  knew,  or  ought 
to  have  known,  that  he  was  not  as  represented. 

There  can,  we  think,  be  no  doubt  as  to  the  amount  put 
in  issue  in  this  case  by  the  cross-complaint,  for  it  is  clear 
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that  a  fair  construction  of  that  pleading  is  that  the  con- 
trolling averments  allege  the  horse  to  be  of  $310  less  value, 
as  he  in  fact  was,  than  he  would  have  been  if  he  had  been 
sound  and  a  good  foal-getter,  and  could  have  trotted  a  mile 
in  two  minutes  and  forty  seconds,  as  represented,  and  the 
value  of  his  keeping  until  it  was  ascertained  that  he  was 
not  as  represented.  The  averments  in  relation  to  the 
amount  that  would  have  been  earned  by  the  horse  had 
he  been  sound — that  he  would  have  served  an  additional 
number  of  mares,  and  got  an  additional  number  of  colts 
— are  mere  surplusage,  in  so  far  as  being  a  basis  for  the 
assessment  of  damages. 

There  is  no  fair  reason  for  debate  on  the  question  of  the 
right  to.  recover  a  separate  fixed  sum  under  the  averments 
of  the  complaint,  for  the  amount  the  horse  would  have 
earned  for  getting  colts  which  he  would  have  begotten  by 
mares  served  or  which  would  have  been  brought  to  him 
and  been  served  by  him,  had  he  been  sound  as  represented. 
The  fact  that  he  was  unsound  and  not  a  reasonably  sure 
foal-getter,  if  such  Was  the  fact,  might,  as  we  have  hereto- 
fore said,  been  proven  and  considered  in  estimating  the  true 
value  of  the  horse,  but  that  it  can  not,  under  the  averments 
of  the  cross-complaint,  be  considered  as  an  item  for  which  a 
separate  fixed  sum  for  damages  should  be  fixed,  is  too  clear 
for  fair  and  reasonable  debate.  If  we  were  to  hold  other- 
wise there  would  be  no  case  for  damages  for  fraud,  of  the 
most  trivial  character,  but  what  mere  speculative  damages 
of  the  most  remote  and  wildest  character  might  not  be 
alleged  as  a  mere  incident  in  the  complaint,  and  take  from 
the  Appellate  Court  jurisdiction  of  the  cause. 

The  only  elements  of  damages  which,  by  a  reasonable 
construction  of  the  cross-complaint,  it  can  be  construed  to 
attempt  to  plead,  is  the  difference  of  value  in  the  horse  as 
he,  in  fact,  was  and  as  represented  to  be,  and  the  care  of 
him  until  the  fraud  was  ascertained ;  and  it  may  be  a  de- 
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batable  question  as  to  whether  the  latter  element  is  prop- 
erly pleaded. 

The  averments  of  facts  and  amount  of  damages  averred 
in  the  pleading,  and  not  the  prayer,  must  govern  as  to  the 
question  of  jurisdiction.  Were  it  otherwise,  the  jurisdiction 
in  case  of  a  suit  on  a  promissory  note  for  one  hundred  dol- 
lars might  be  controlled  by  the  prayer  of  the  complaint, 
and  taken  from  the  Appellate  Court,  where  it  belongs,  by 
the  demand  for  judgment  exceeding  one-thousand  dollars. 
The  cross-complaint  in  this  case,  in  the  concluding  aver- 
ments, sums  up  the  damages  sustained  by  reason  of  the 
unsoundness  of  the  horse,  his  defect  on  account  of  not  be- 
ing sound,  a  sure  foal-getter,  and  not  being  able  to  trot  a 
mile  in  two  minutes  and  forty  seconds,  as  represented, 
and  fixes  the  damages  sustained  by  all  of  such  defects,  on 
account  of  the  fraud,  at  $310,  averring  that  if  the  horse 
had  been  perfect,  as  represented,  he  would  have  been  worth 
that  amount,  but  as  he  was,  he  was  worth  nothing.  These 
averments  relate  to  the  proper  measure  of  damages,  and 
are  controlling,  and  limit  and  fix  the  amount  of  damages 
at  $310,  and  even  if  it  be  construed  to  include  averments 
alleging  damages  on  account  of  the  keeping  of  the  horse, 
the  whole  damages  thus  stated  and  alleged  on  account  of 
the  difference  in  value  and  the  keeping  amount  to  but 
$610,  which  sum,  if  for  the  purpose  of  determining  juris- 
diction, be  added  to  the  amount  claimed  in  the  complaint, 
or  the  amount  recovered  by  the  appellee,  and  with  which 
he  is  satisfied,  does  not  amount  to  $1,000,  and  hence  the 
Appellate  Court  has  jurisdiction  of  this  cause.  Anchor 
Milling  Co.  v.  Walsh,  97  Mo.  287,  supports  the  conclusion 
we  have  reached. 

This  cause  is,  therefore,  ordered  certified  to  the  Appellate 
Court. 

Filed  December  16,  1892. 
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No.  16,127. 

State,  ex  rel.  Vawter,  v.  Loveless  et  al. 

Lien. — Drainage, — Ditch  Assessment. —  When  Does  not  Affect  Mortgagee, — 
Mortgage  Lien  Superior  to, — The  lien  of  a  public  ditch  assessment,  upon 
land  affected  thereby,  can  not  bind  a  mortgagee  who  acquired  the  title 
to  said  land,  by  his  mortgage,  free  from  such  assessment,  a  senior  mort- 
gage lien  being  superior  to  the  lien  acquired  under  the  ditch  assessment 

From  the  Tippecanoe  Superior  Court. 
A.  A.  Bice  and  W.  S.  Potter,  for  appellant. 
jR.  P.  Davidson,  for  appellees. 

Coffey,  C.  J. — This  was  an  action  by  the  appellant  in 
the  court  below  to  enforce  the  lien  of  an  assessment  made 
in  aid  of  the  construction  of  a  public  ditch.  The  errors 
assigned  are : 

First.  That  the  court  erred  in  overruling  the  demurrer 
of  the  appellant  to  the  second  paragraph  of  the  separate 
answer  of  the  appellee,  the  Union  Central  Life  Insurance 
Company. 

Seconal.  That  the  court  erred  in  its  conclusions  of  law 
upon  the  facts  contained  in  the  special  finding. 

As  the  question  presented  by  the  ruling  on  the  demur- 
rer to  the  answer  named  in  the  first  assignment  of  error 
is  substantially  the  same  as  the  question  presented  by  the 
second  assignment,  they  may,  with  propriety,  be  consid- 
ered together. 

The  material  facts  in  the  case,  as  they  are  developed 
by  the  special  finding  entered  by  the  court,  are  that  on 
the  20th  day  of  August,  1881,  John  A.  Laidla,  then  the 
owner  of  the  land  described  in  the  complaint,  mortgaged 
the  same  to  the  appellee,  the  Union  Central  Life  Insurance 
Company  of  Ohio,  to  secure  a  loan  of  three  thousand  dol- 
lars, which  mortgage  was  duly  recorded.  On  the  8th  day 
of  January,  1885,  Laidla  and  wife  conveyed  the  land  to 
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Sarah  C.  Loveless,  which  deed  was  duly  recorded.  On 
the  26th  day  of  February,  1886,  the  mortgage  debt  being 
unpaid,  the  insurance  company  instituted  suit  upon  the 
same,  and  on  the  1st  day  of  April  following,  recovered  a 
personal  judgment  against  Laidla  for  $3,552.32,  and  ob- 
tained a  decree  of  foreclosure  against  him  and  Sarah  C. 
Loveless. 

At  a  sheriff's  sale  on  this  decree  made  on  the  12th  day 
of  June,  1886,  the  insurance  company  purchased  the  land, 
and  on  the  14th  day  of  June,  1887,  procured  a  sheriff's 
deed  on  such  purchase. 

The  drainage  proceedings  under  which  the  appellant 
claims  his  lien  were  commenced  on  the  26th  day  of  May, 
1886,  and  proceeded  in  regular  order  until  the  ditch  was 
completed. 

Upon  these  facts  the  court  stated,  as  a  conclusion  of 
law,  that  the  appellant  was  not  entitled  to  enforce  his  lien 
against  the  land  described  in  the  complaint  as  against  the 
appellee,  the  Union  Life  Insurance  Company. 

The  cases  of  Cook  v.  State ,  101  Ind.  446,  State,  ex  rel.,  v. 
Mtna  Life  Ins.  Co.,  117  Ind.  251,  and  Pierce  v.>  JEina  Life 
Ins.  Co.,  31  N.  E.  Rep.  68,  are  decisive  of  the  questions 
involved  in  this  case.  It  is  settled  by  these  cases  that 
there  is  no  provision  made  by  the  statute  for  binding  the 
mortgagee  by  a  drainage  proceeding,  and  that  a  senior 
mortgage  lien  is  superior  to  the  lien  acquired  under  the 
assessment  made  in  aid  of  a  public  ditch.  It  follows 
that  the  insurance  company,  under  its  mortgage,  acquired 
a  title  free  from  the  lien  which  the  appellant  is  seeking  to 
enforce. 

Judgment  affirmed. 

Filed  February  21,  1893. 
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i33~~602  No.  16,155. 

138    610 1 

!«  S»  Boling,  by  Next  Friend,  v.  Miller  et  al. 

133   602j       Will. — Construction  of. —  Vested  Estates. — Contingent  Remainders  not  Favored. 
__  — Decedents  Estate. — The  law  favors  vested  estates,  and  remainders  will 

never  be  held  to  be  contingent  when  they  can,  consistently  with  the  in- 
tention of  the  testator,  be  held  to  be  vested.  The  prime  object  in  the 
construction  of  a  will  is  to  arrive  at  the  intention  of  the  testator. 
.  Samb. — Devise  in  Fee"  Simple. — Conditional  Vesting  of. — Divesting  Devisee  and 
Vesting  Same  in  Others  by  Will. — Land  may  be  devised  to  a  person  in  fee, 
to  be  divested  on  the  failure  of  certain  conditions,  and  then  to  vest  in 
other  persons. 

Same. —  Vested  Estates. — Conditional  Vesting  of  Estate. — Contingent  Remainder. 
— A.  devised  all  of  his  estate  to  his  wife  during  her  lifetime,  and  directed 
that  at  her  death  it  be  divided  equally  among  his  two  children  and  a 
grandson,  the  devise  to  the  grandson  being  upon  the  condition  that  he 
attain  the,  age  of  twenty-one  years;  should  the  grandson  die  without 
issue,  his  share  to  be  equally  divided  between  his  two  children  before 
mentioned,  or  their  descendants  according  to  law.. 

Held,  that,  as  the  law  favors  vested  estates,  the  fee  to  one-third  of  the 
estate,  upon  the  death  of  the  testator,  vested  in  the  grandson,  regardless 
of  his  age,  subject  to  be  divested  in  case  he  did  not  attain  the  age  of 
twenty-one  years,  and  that,  should  he  die  without  issue,  his  share  should 
go  equally  to  the  other  two  children,  or  to  their  descendants  according  to 
law. 

From  the  Rush  Circuit  Court. 

D.  S.  Morgan  and  D.  31 orris,  for  appellant. 

B.  L..  Smith  and  C.  Cambern,  for  appellees. 

Olds,  J. — The  controversy  in  this  case  grows  out  of  the 
construction  to  be  given  to  the  4th  item  of  the  will  of 
Clemuel  Boling,  deceased.     The  item  reads  as  follows : 

"  I  further  will  and  direct  that  at  the  death  of  my  wife 
the  whole  of  my  estate  be  divided  into  three  equal  shares, 
and  I  give  and  devise  one  of  such  shares  to  my  son,  George 
X.  Boling,  and  one  share  to  my  daughter  Sarah  M.  Morris, 
and  one  share  to  my  grandson  Clemuel  N.  Boling  pro- 
vided he  attains  the  age  of  twenty-one  years.     Should  my 
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grandson  die  without  issue,  then  I  will  and  direct  that  the 
1  share  he  would  have  received  shall  be  divided  equally  be- 

tween George  and  Sarah,  and  if  either  be  dead,  to  go  to 
their  descendants  according  to  the  laws  of  descent." 
I  By  item  three  of  the  will,  the  testator  left  all  of  his 

|  estate,  real  and  personal,  to  his  widow  during  her  widow- 

\  hood. 

!  The  testator  Clemuel  Boling  died  October  3, 1883,  and^ 

his  widow  died  on  the  9th  day  of  April,  1888.  And  after 
the  death  of  the  widow,  the  grandson  Clemuel  N*.  Boling, 
then  about  15  years  of  age,  by  his  next  friend,  brought 
•  this  suit  for  the  partition  of  the  land,  and  to  have  his  por- 
tion set  off  to  him,  alleging  title  through  the  will.  The 
complaint  is  in  two  paragraphs,  each  setting  out  a  copy 
of  the  will,  the  first  paragraph  alleging  that  said  Clemuel 
N.  is  the  owner  of  the  undivided  one-third  in  fee,  and  the 
other  alleges  the  facts,  and  states,  as  a  conclusion,  that  he 
is  the  owner  of  the  undivided  one-third,  and  asks  that  it 
be  set  off  to  him. 

Demurrers  were  filed  to  each  paragraph  of  the  com- 
plaint and  sustained,  and  these  rulings  are  assigned  as 
error. 

The  contention  of  the  appellant  is  that,  upon  the  death 
of  the  testator,  there  became  vested  in  the  said  Clemuel 
IS.  Boling,  subject  only  to  the  life  estate  or  widowhood 
interest  of  the  surviving  wife  of  the  testator,  the  fee  sim- 
ple title  in  one-third  of  the  land,  subject  to  the  condition 
subsequent,  that  should  the  appellant  die  before  arriving 
at  the  age  of  21  years,  then  the  title  to  said  one-third  to 
divest  according  to  the  subsequent  clayse  in  the  will,  and 
that  upon  the  death  of  the  widow,  he  became  entitled  to 
the  possession  of  said  interest.  While,  upon  behalf  of 
the  appellees,  it  is  contended  that  the  devise  to  the  appel- 
lant, Clemuel  N.,  did  not  vest  the  title  in  him  until  he  should 
arrive  at  the  age  of  twenty-one  years,  and  as  the  complaint 
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showed  he  was  under  that  age,  he  had  no  right  of  action, 
and  the  court  accepted  this  theory. 

It  is  a  well  settled  rule  that  the  law  favors  vested  estates, 
and  that  remainders  will  never  be  held  to  be  contingent 
when  they  can  be  held  to  be  vested  consistently  with  the 
apparent  intention  of  the  testator.  Davidson  v.  Bates,  111 
Ind.  391 ;  Harris  v.  Carpenter,  109  Ind.  540 ;  Davidson  v. 
^Koehler,  76  Ind.  398 ;  Curry  v.  Bratney,  29  Ind.  195. 
'  The  prime  object  in  the  construction  of  a  will  is  to  ar- 
rive at  the  intention  of  the  testator.  Daugherty,  Admr.,  v. 
Rogers,  119  Ind.  254 ;  Henry  v.  Thomas,  Exec,  118  Ind.  23. 

In  Gate  v.  Cranor,  Exec,  80  Ind.  292,  it  is  said :  "Any 
construction  of  a  will  which  will  result  in  partial  intestacy 
is  to  be  avoided,  unless  the  language  of  the  will  compels 
it ;  for  the  very  facjt  of  making  a  will  is  strong  evidence 
of  the  testator's  purpose  to  dispose  of  his  whole  estate." 
2  Redfield  on  Wills,  442. 

Under  the  law  of  this  State,  land  may  be  devised  to  a 
person  in  fee,  to  be  divested  on  the  failure  of  certain  con- 
ditions, and  to  then  vest  in  other  persons.  Pate  v.  French, 
122  Ind.  10;  Clark  v.  Barton,  51  Ind.  165;  Jones  v.  Miller, 
13  Ind.  337. 

In  the  case  at  bar  the  appellant  Boling  is  a  grandson  of 
the  testator ;  the  other  devisees  under  the  will  would  not  take 
the  land  as  against  the  appellant  by  descent,  and  by  the 
provisions  of  the  will  the  only  contingency  by  which 
the  son  and  daughter  were  to  take  the  third  of  the  estate 
set  apart  to  the  grandson  was  in  the  event  he  died  with- 
out issue,  so  that  by  the  will  they  take  no  interest  in  the 
real  estate,  nor  ar^  they  given  any  right  of  possession  ex- 
cept the  appellant  die  without  issue. 

The  language  of  the  will  would,  it  seems  to  us,  fairly 
import  that  it  was  the  intention  of  the  testator  that  his 
grandson  should  take  the  same  interest  in  the  estate  as 
would  the  son  or  the  daughter,  subject,  however,  to  being 
divested  on  his  failure  to  arrive  at  the  age  of  twenty-one 
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years,  or  to  have  issue.  Any  other  construction  would 
leave  the  undivided  one-third  of  the  estate  undisposed  of 
until  the  grandson  arrived  at  the  age  of  twenty-one  years. 
The  fee  vested  somewhere  and  in  some  person  from  the . 
date  of  the  death  of  the  testator  until  the  minor  arrived  at 
the  age  of  twenty-one  years.  In  our  opinion,  under  the 
well  settled  rules  which  we  have  stated,  the  fee  vested  in 
the  grandson  Clemuel  N.  Boling,  at  the  death  of  the  tes- 
tator, subject  to  be  divested  in  case  he  did  not  live 
until  he  was  twenty-one  years  of  age,  and  to  vest  in 
the  son  and  daughter,  or  their  heirs,  in  case  the  said 
Clemuel  N.  died  without  issue.  The  fee  vesting  in  Clemuel 
N.,  he  was  entitled  to  the  possession  on  the  death  of  the 
widow.  The  possession  would  follow  the  fee,  there  being 
no  other  disposition  of  it  by  the  will. 

Each  of  the  paragraphs  of  the  complaint  was  sufficient, 
and  the  court  erred  in  sustaining  the  demurrers  thereto. 

Judgment   reversed,  with  instructions  to  overrule  the 
demurrer  to  each  paragraph  of  the  complaint. 

Filed  February  17,  1893. 


No.  15,967. 

Cobb  et  al.  v.  Taylor  et  al. 

Assignment  of  Error. — Failure  to  Discuss  in  Brief, — Refusal  of  Court  to 
Consider. — Mere  assertion  of  error  by  appellant  in  his  brief,  unsupported 
by  argument  or  authority,  can  avail  nothing  on  appeal,  as  the  court  will 
refuse  to  consider  it. 

Description  of  Land. — So  Many  Bods  Off  South  Side  of  a  Quarter  Section. 
— Meaning  of. — Sufficiency. — Where  the  court  instructed  the  jury  that  land 
described  as  "seventy-eight  rods  off  the  south  side  of  the  northwest 
quarter  of  section  number  twenty-five,"  in  a  given  township  and  range, 
" describes  a  fractional  part  of  said  quarter  seventy-eight  rods  wide,  on 
the  south  side  of  said  quarter,  and  extending  along  the  entire  length,1' 


606  SUPREME  COURT  OF  INDIANA, 

Cobb  el  aL  v.  Taylor  et  aL 

such  instruction  was  correct,  being  supported  both  by  the  deed  and  the 
evidence ;  the  construction  contended  for  by  defendants,  that  the  above 
description  meant  seventy-eight  square  rods  of  land,  was  not  tenable. 

From  the  Wabash  Circuit  Court. 

B.  M.  Cobb  and  C.  W.  Watkins,  for  appellants. 

W.  H.  Trammel,  M.  L.  Spencer,  W.  A.  Br  any  an  and  J. 
C.  Branyan,  for  appellees. 

McBride,  J. — The  appellants  assign  twelve  alleged  er- 
rors. They  have,  however,  failed  to  discuss  any  except  the 
first,  and  the  others  are,  for  that  reason,  waived.  It  is  in- 
deed questionable  if  there  is  any  discussion  of  any  ques- 
tion  presented  by  the  record.  The  first  error  assigned  is 
that  the  court  erred  in  overruling  a  demurrer  to  the  com- 
plaint. Counsel,  assuming  that  the  complaint  proceeds 
upon  a  certain  theory,  cite  authorities  to  show  it  bad. 
An  examination  of  the  complaint  renders  it  clear  that 
they  have  entirely  misconceived  its  theory  and  scope,  and 
neither  the  argument  nor  the  authorities  cited  are  in  point. 
So  far  as  the  other  alleged  errors  are  concerned,  counsel 
have  contented  themselves  with  the  assertion  of  their 
opinion  that  the  court  erred,  without  either  argument  or 
authority  cited,  and,  indeed,  without  indicating  the  char- 
acter or  nature  of  the  asserted  error.  The  rules  of  appel- 
late procedure  will  not  justify  us  in  spending  time  in  the 
examination  of  the  record  for  the  discovery  and  correction 
of  alleged  errors  which  counsel  have  not  seen  fit  to  dis- 
cuss.    Elliott's  Appellate  Procedure,  section  445. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Filed  December  14,  1892. 

On  Petition  for  a  Rehearing. 

Howard,  J. — Appellants  ask  for  a  rehearing  of  this  case 
in  a  very  earnest  manner,  but  we  find  nothing  in  the  points 
presented  in  the  petition  for  rehearing,  nor  in  the  brief, 
which  can  give  any  strength  to  the  claims  of  error  origin- 
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ally  made.  In  truth,  the  contention  of  appellants  is  with- 
out any  equity.  It  appears  that  appellees  bought  at  sheriff's 
sale  a  tract  of  lafid  in  Huntington  county,  described  as  fol- 
lows :  "  The  southwest  fractional  quarter,  and  seventy- 
eight  rods  off  the  south  side  of  the  northwest  quarter  of 
section  twenty-five,  in  township  twenty-eight  north,  range 
nine  east,  containing  one  hundred  and  sixty-nine  and  fifty- 
four  one  hundredths  acres,  more  or  less."  This  land  had 
been  held  as  a  single  farm  and  under  said  description,  at 
least  since  October  5, 1857.  After  appellees'  purchase  at 
sheriff's  sale,  one  Martha  A.  Miller  and  her  husband  John 
Miller  set  up  some  title  to  said  land  and  brought  suit, 
through  appellants,  their  attorneys,  to  enforce  such  title. 
This  suit  was  compromised  by  appellees'  purchase  of  the 
Miller  title,  the  Millers  giving  to  appellees  a  quit-claim 
deed  for  the  land.  This  deed  was  signed  by  both  Millers, 
and  was  executed  before  appellant  Buell  M.  Cobb  as  no- 
tary public. 

Afterwards,  and  notwithstanding  such  quit-claim  deed, 
the  said  Millers  executed  a  deed  to  appellants,  their  said 
former  attorneys,  for  the  following  described  land :  "  Com- 
mencing at  the  southeast  corner  of  the  northwest  quarter 
of  section  twenty-five,  running  thence  north  on  the  east 
line  of  said  quarter  section  seventy-eight  rods;  thence 
parallel  with  the  south  line  of  said  quarter  section  one 
hundred  and  sixty  rods  to  the  west  line  thereof;  thence 
south  seventy-eight  rods  to  the  southwest  corner  thereof; 
thence  east  to  the  point  of  beginning,  except  seventy-eight 
rods  off  the  south  end  of  said  tract,  all  in  township  twenty- 
eight  north,  and  range  nine  east,"  in  said  county,  appel- 
lants thus  attempting  to  purchase  from  their  clients  by  one 
description  a  parcel  of  land  which,  through  them  as  attor- 
neys, had  been  sold  under  another  description,  to  appel- 
lees. A  mere  statement  of  such  a  transaction  is  sufficient ; 
yet  appellants  seriously  contend  that  "seventy-eight  rods 
off  the  south  side   of  the   northwest   quarter  of  section 
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twenty-five  "  means  only  seventy-eight  square  rods  of  land, 
and  criticise  the  lower  court  for  instructing  the  jury  that 
"  seventy-eight  rods  off  the  south  side  of  the  northwest  quar- 
ter of  section  numbered  twenty-five,  in  township  twenty- 
eight  north,  of  range  nine  east,  *  *  *  describes  a  frac- 
tional part  of  said  quarter,  seventy-eight  rods  wide,  on  the 
south  side  of  said  quarter  and  extending  along  the  entire 
length."  This  instruction  was  quite  correct,  not  only  from 
the  language  of  the  deeds  themselves,  but  also  from  other 
evidence  which  showed,  beyond  any  question,  that  these 
words  correctly  described  the  seventy-eight  rods  off  the 
south  side  of  said  quarter  section.  Any  other  interpreta- 
tion would  not  only  be  inequitable,  but  without  good  sense. 

The  theory  of  the  complaint  was  not  for  the  reforming 
of  the  sheriff's  deed,  but  to  quiet  appellees'  title,  and  the 
demurrer  was  correctly  overruled. 

The  second  point  in  the  petition  for  a  rehearing  is  that 
the  court  below  erred  in  striking  out  the  interrogatories  to 
appellees,  set  out  in  the  answer.  We  have  read  the  inter- 
rogatories and  find  they  have  no  relation  whatever  to  the 
issues  tendered  by  the  complaint. 

We  have  also  examined  the  instructions,  and  find  they 
correctly  apply  the  law  to  the  pleadings  and  the  evidence. 

The  court  could  not  sustain  the  motion  for  a  new  trial, 
for  the  merits  of  the  cause  had  been  fairly  tried  and  a  cor- 
rect conclusion  reached. 

There  was  no  merit  in  appellants'  defense,  and  we  should 
not  have  given  so  much  attention  to  the  petition  for  a  re- 
hearing, but  for  the  fact  that  there  was  no  proper  ,brief 
filed  by  appellees  in  the  original  hearing,  so  that  the  court 
could  not  then  give  appellants'  defense  any  consideration, 
and  also  because  appellants  call  so  earnestly  for  a  full  con- 
sideration of  their  case  in  connection  with  the  brief  now 
filed. 

The  petition  for  a  rehearing  is  overruled. 

Filed  February  24,  1893. 
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Taxes. — Tax  Law  of  1891.— Assessment  of  "Railroad  Track"  and  "Rolling         H38  687 
Stock." — Due  Process  of  Law. — Equal  Protection  of  the  Law. — Constitutional         v- 
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Law. — Under  the  tax  law  of  1891,  the  only  real  difference  in  the  assess-  141   285, 

ment  of  "railroad  track"  and  "rolling  stock"  and  other  property  is 
that  other  property  is  valued  and  assessed  by  assessors  and  county  boards 
of  review^  with  a  right  of  hearing  on  the  part  of  the  owners  of  such 
property,  before  the  county  board  of  review,  which  is  vested  with  power 
to  correct  errors,  and  a  right  of  appeal  is  given  from  such  board  to  the 
State  board ;  while  property  denominated  "  railroad  track  "  and  "  rolling 
stock  "  is  valued  and  assessed  in  the  first  instance  by  the  State  board, 
with  a  right  of  hearing  before  such  board,  to  the  owners  of  such  prop- 
erty, with  power  vested  in  such  board  to  correct  errors.  The  difference 
in  the  mode  of  assessment  is  not  such  as  denies  to  owners  of  such  railroad 
property  the  u  equal  protection  of  the  law,"  nor  does  it  deny  them  "due 
process  of  law." 

Same. — Railroad. — Importation  of  Values. —  Unit  Rule  of  Valuation. — Interstate 
Commerce. — The  tax  law  of  1891  is  not  invalid  as  authorizing  the  importa- 
tion of  values,  by  reason  of  considering  the  road  as  a  unit  and  taking    , 
such  value  for  assessment  as  the  part  of  the  road  lying  within  the  State    \ 
bears  to  the  whole  road,  and  such  a  mode  of  assessment  does  not  interfere    \ 
with  interstate  commerce. 

Same. — State  Board  of  Tax  Commissioners. — Finality  of  Action. — Fraud. — The 
record  required  to  be  kept  by  the  State  board  is  final  and  conclusive,  and 
the  court  can  not  inquire  into  the  assessment  made  by  the  State  board, 
unless  it  be  attacked  for. fraud. 

Same. — State  Board  of  Tax  Commissioners. — Not  a  Judicial  Tribunal. — Con- 
stitutionality  of  Act  Creating. — The  tax  law  of  1891  is  not  invalid  as  con- 
ferring judicial  powers  upon  the  State  Board  of  Tax  Commissioners,  the 
Constitution  requiring  that  judicial  officers  shall  be  elected  by  the  peo- 
ple, and  the  law  providing  that  two  members  of  said  board  shall  serve 
by  appointment,  and  the  other  members  being  executive  and  adminis- 
trative State  officers. 

Same. — State  Board  of  Tax  Commissioners. — Fixing  Values  on  a  Wrong  Basis. 
— The  record  of  the  State  board  does  not  show  that  values  were  fixed  on 
a  wrong  basis.  * 

From  the  Marion  Circuit  Court. 
Vol.  133.— 39. 
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J.  M.  Butler,  Sr.,  A .  H.  Snow,  J.  M.  Butler,  Jr.,  and  S.  0. 

Pickens,  for  appellant. 

A.  G.  Smith,  Attorney-General,  S.  C.  Claypool,J.  W.  Clay- 
pool  and  W.  A.  Ketcham,  for  appellee. 

Olds,  J. — This  is  a  suit  brought  by  the  appellant  against 
the  appellees  to  enjoin  the  collection  of  taxes  assessed 
against  the  appellant  railway  company  by  the  State  Board 
of  Tax  Commissioners  of  Indiana.  The  appellant  is  a 
corporation  organized  under  the  laws  of  Indiana,  and  is 
the  owner  of  a  railroad  in  the  State  of  Indiana,  which  is 
under  lease  to,  aild  operated  by,  the  Pennsylvania  Com- 
pany, a  corporation  engaged  in  interstate  commerce,  and 
organized  under  the  laws  of  Pennsylvania ;  and  its  railroad 
track  and  rolling  stock  were  assessed  for  taxation  by  the 
State  Board  of  Tax  Commissioners,  under  the  act  of  the 
Legislature  of  Indiana,  approved  March  6, 1891. 

The  principal  question  involved  in  this  case  relates  to 
the  constitutionality  and  validity  of  the  law  under  which 
the  appellant's  property  was  assessed,  but  some  other 
questions  are  also  presented  by  the  record. 

It  is  urged  that  this  law  is  invalid,  principally,  for  two 
reasons : 

First.  That  it  denies  to  railway  companies  due  process 
of  law  touching  the  valuation  and  assessment  of  their 
property  denominated  by  the  act  "railroad  track"  and 
"  rolling  stock,"  and,  therefore,  it  is  in  conflict  with  sec- 
tion 1,  article  14,  of  the  Constitution  of  the  United  States, 
and  section  12,  article  1,  of  the  Constitution  of  Indiana. 

Second.  That  it  denies  to  railway  companies  equal  pro- 
tection of  the  laws  as  guaranteed  by  said  section  1,  article 
14,  of  the  Constitution  of  the  United  States,  in  that  it 
grants  to  owners  of  other  classes  of  property  a  hearing 
before  a  board  authorized  to  correct  errors  in  valuations 
and  assessments,  and  denies  this  right  to  railway  corpora- 
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tions,  who  are  persons  within  the  meaning  of  the  Constitu- 
tion. 

The  view  we  take  of  the  statute  is  that  the  only  real  dif- 
ference in  the  assessment  of  "railroad  track"  and  "rolling 
stock  "  and  other  property  is,  that  the  other  property  is 
valued  and  assessed  by  assessors  and  county  boards  of  re- 
view, with  a  right  of  hearing  on  the  part  of  the  owners 
of  such  property  before  the  county  boards,  and  power 
vested  m  the  county  boards  to  correct  errors,  with  a  right 
of  appeal  to  the  State  board ;  while  the  property  denom- 
inated "  railroad  track  "  and  "  rolling  stock  "  is  valued  and 
assessed  in  the  first  instance  by  the  State  Board  of  Tax 
Commissioners,  with  the  right  of  hearing  before  such 
board  granted  to  the  owners  of  such  property,  and  power 
vested  in  that  board  to  correct  errors;  that  by  section  114 
of  the  act  power  is  given  county  boards  to  correct  errors 
on  showing  made  by  the  property  owners,  and  by  section 
129  the  same  power  to  correct  errors  given  to  county 
boards  by  section  114  is  given  to  the  State  board  in  rela- 
tion to  property  over  which  it  has  jurisdiction. 

The  act  requires  that  railway  companies  shall  submit  to 
the  State  board,  through  the  auditor  of  State,  verified 
schedules  of  their  property  and  its  value,  and  makes  it 
the  duty  of  the  State  board  to  value  and  assess  it,  and 
fixes  the  time  for  the  sitting  of  the  State  board,  and  gives 
such  board  the  same  power  vested  in  the  county  boards  to 
correct  errors  in  valuations  and  assessments  on  proper 
showing. 

The  law,  we  think,  is  not  obnoxious  to  either  section  1, 
article  14,  of  the  Constitution  of  the  United  States,  or 
section  12,  article  l,of  this  State,  for  it  does  not  deny  to 
railroad  corporations  due  process  of  law  or  equal  protec- 
tion of  the  laws. 

It  is  further  urged  that  the  law  is  invalid  for  the  reason 
that  it  provides  for  an  unwarrated  method  of  valuation 
and  assessment  of  railroad  tracks  and  rolling  stock,  in 
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that  it  authorizes  the  State  Board  to  take  into  considera- 
tion the  connections  which  a  railroad  has  with  other  and 
interstate  roads,  and  provides  for  a  mileage  valuation  in 
proportion  to  which  the  mileage  in  a  subdivision  of  the 
State  bears  to  the  whole  number  of  miles  within  the 
State ;  that  such  mode  of  valuation  imports  values  from 
beyond  State  lines,  and  taxes  values  properly  taxable 
in  other  States. 

We  do  not  think  there  is  any  valid  objection  to  the  law 
on  this  account,  A  railroad  becomes  valuable  by  reason 
of  its  connections  and  terminals,  and  they  are  proper  to 
be  considered,  and  does  not  import  values.  It  is  further 
urged  that  the  law  imposes  a  tax  and  unauthorized  bur- 
dens on  interstate  commerce  by  reason  of  the  method 
prescribed  for  the  valuation  of  railroad  property  operated 
in  the  business  of  interstate  commerce,  but  this  question 
is  involved  in  the  next  preceding  question,  and  holding 
the  method  legal  is  a  holding  that  it  is  not  a  tax  on 
interstate  commerce,  but  is  a  taxation  of  the  property  used 
in  the  business  of  interstate  commerce,  which  is  not  im- 
posing unauthorized  burdens  on  interstate  commerce. 

Having  held  the  law  valid  it  follows  that  the  State  board 
had  exclusive  jurisdiction  in  the  valuation  and  ^assessment 
of  railroad  property  denominated  "  railroad  track"  and 
"  rolling  stock,"  and  such  valuation  and  assessment  could 
only  be  attacked  and  set  aside  for  fraud  on  the  part  of  the 
assessing  board,  and  that  is  not  what  is  sought  to  be  done 
in  this  case.  The  record  required  by  the  act  to  be  kept  by 
the  State  board  is  final  and  conclusive,  and  no  evidence 
was  competent  to  be  introduced  in  the  case,  as  the  court 
had  no  authority  to  inquire  ipto  the  assessment  unless  it 
was  attacked  for  fraud.  The  record  of  the  board,  we  think, 
shows  affirmatively  that  the  valuation  fixed  upon  the  rail- 
road property  denominated  "  railroad  track  "  and  "  rolling 
stock,"  was  fixed  upon  such  property  as  was  within  the 
State,  and  that  the  law  does  not  necessarily  authorize  a 
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construction  requiring  the  State  board  to  import  values,* 
even  if  they  could  do  so,  and  that  the  record  shows  that 
the  board  so  construed  the  laws  as  that  they  did  not  im- 
port values. 

It  is  contended  that  the  record  affirmatively  shows  that 
the  board  fixed  values  on  a  wrong  basis.  We  are  referred 
to  a  recital  in  the  record  upon  which  this  contention  is 
based,  but  we  can  not  agree  with  such  contention.  It  is 
finally  contended  that  the  act  creating  the  State  board,  and 
defining  its  powers,  is  unconstitutional  and  void,  for  the 
reason  that  judicial  powers  are  conferred  on  the  board, 
some  members  of  which  are  executive  and  administrative 
State  officers,  and  that  it  creates  two  State  offices,  and  pro- 
vides for  them  being  continually  filled  by  appointment, 
whereas  the  Constitution  requires  that  judicial  officers 
shall  be  elected  by  the  people. 

We  do  not  think  this  portion  of  the  law  is  invalid. 

The  same  questions  presented  in  this  case  are  presented 
and  fully  discussed  and  decided  in  the  cases  of  the  Cleve- 
land, etc.,  B.  W.  Co.  v.  Backus,  133  Ind.  513,  and  the  Bitts- 
burgh,  etc.,  B.  W.  Co.  v.  Backus,  133  Ind.  625 ;  and  upon 
the  decisions  in  these  cases,  and  the  reasons  there  given, 
the  decision  in  this  case  is  based.  There  is  no  error  in  the 
record. 

Judgment  affirmed. 

Filed  February  18,  1893. 


614  SUPREME  COURT  OF  INDIANA, 


Wilson,  Administrator,  v.  White  et  al. 


No.  16,110. 

Wilson,  Administrator,  v.  White  et  al. 

Will. — Bequest  of  a  Fund  in  Trust. — Taxes  Accruing  on. —  Who  Pays. — Fauure 
to  Make  Testamentary  Provision  for. — Where,  by  the  terms  of  a  will,  the 
title  to  a  certain  $3,000  was  vested  in  the  executor  in  trust  for  A.  daring 
her  natural  life,  the  same  to  be  loaned,  and  the  interest  accruing  there- 
on to  be  paid  over  to  A.,  to  be  used  and  enjoyed  by  her  as  her  absolute 
property,  and,  at  the  death  of  A.,  the  said  $3,000,  and  any  interest  not 
due  or  paid  over  to  A.  to  remain  in  the  testator's  estate  for  distribution; 
the  will  failing  to  make  any  provision  for  the  payment  of  taxes  on  the 
said  trust  fund,  the  said  $3,000,  but  making  all  of  the  income  therefrom 
the  absolute  property  of  A.,  the  taxes  accruing  on  the  said  trust  fund 
are  to  be  paid  out  of  the  general  funds  of  the  estate,  provided  the  estate 
has  not  been  closed,  and  the  trust  fund  placed  in  charge  of  a  special 
trustee. 

Taxes, — Beat  Estate. — Life-Estate  in. — Personalty. — Life  Interest  in.— Taxes, 
How  Collected  Respectively. —  Variation  of  Bute. — The  rule  as  to  the  payment 
of  taxes,  as  applicable  to  a  tenant  for  life  of  real  estate — that  the  taxes 
accruing  on  the  estate  are  collectible  out  of  the  rents  and  profits,  even 
though  the  life  estate  is  created  by  will,  unless  the  will  explicitly  pro- 
vides otherwise — does  not  always  exist  as  to  a  life  interest  in  personalty. 

Same. — Statute  Construed. — Decedents1  Estates,  Trust  Funds,  etc — Duty  of  Exec- 
utor, etc.,  to  Pay  Taxes  on. — How  Paid. — The  statute,  section  6443,  R.  S. 
1881,  makes  it  the  duty  of  every  administrator,  executor,  trustee,  etc.,  to 
pay  the  taxes  on  such  estates  out*  of  the  assets  of  the  estates. 

Appeal  from  the  Fayette  Circuit  Court. 
R.  Conner  and  H.  L.  Frost,  for  appellant. 
J.  I.  Little  and  D.  W.  McKee>  for  appellees. 

McCabe,  J. — This  was  a  suit  brought  by  the  appellant 
as  administrator  de  bonis  non,  with  the  will  annexed,  of 
Christian  Beck,  deceased,  against  Martha  J.  Beck,  Mary 
Josephine  Beck,  and  Josephine  White,  formerly  Beck,  his 
sole  legatees,  to  secure  a  judicial  construction  of  the  last 
will  of  said  Christian  Beck,  deceased,  by  the  Circuit  Court 
upon  certain  disputed  points.  At  the  request  of  the  ap- 
pellant, the  Circuit  Court  made  a  special  finding  of  tte 
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facts  upon  which  it  stated  certain  conclusions  of  law,  to 
which  appellant  excepted.  Judgment  was  rendered  on  the 
special  finding,  pursuant  to  the  conclusions  of  law,  in  fa- 
vor of  appellee.  Appellant  assigns  for  error  here  that 
the  Circuit  Court  erred  in  its  conclusions  of  law. 

The  controversy  is  whether  the  administrator,  out  of 
assets  in  his  hands  belonging  to  the  estate,  is  to  pay  the 
taxes  assessed  on  a  certain  $3,000,  and  costs  of  managing 
the  same,  which,  by  the  provisions  of  the  will,  is  loaned 
out  on  mortgage  security  by  the  administrator,  and  the 
interest  is  directed  by  said  will  to  be  paid  semi-annually  to 
appellee  Josephine  White,  formerly  Beck,  during  her  life, 
or  is  to  be  paid  by  him  out  of  the  interest  before  it  is  paid 
over  to  her  ?  The  administrator  contends  that  it  is  to  be 
paid  out. of  such  interest,  while  the  appellee  Josephine  con- 
tends that  it  is  not  so  to  be  paid,  but  is  to  be  paid  out 
of  the  residuum  in  his  hands. 

The  material  facts  found  are  that  the  testator  died  on 

the day  of ,  1876,  leaving  a  last  will,  which 

was  probated  on of  August  1876,  the  material  parts 

of  which  are  as  follows  : 

"Item  Sd.  It  is  my  will,  and  I  hereby  direct  my  execu- 
tor, as  soon  after  the  payment  of  debts  and  funeral  ex- 
penses as  three  thousand  dollars  may  be  realized  from  my 
estate,  to  loan  said  sum  of  three  thousand  dollars  for  the 
benefit  of  my  sister  Josephine  Beck,  during  her  natural 
life ;  said  loan  to  be  well  secured  by  mortgage  on  real  es- 
tate, with  interest  at  the  best  rate  that  can  be  obtained, 
payable  semi-annually  if  practicable,  said  interest  to  be 
paid  over  to  my  said  sister  Josephine  as  soon  as  collected, 
to  be  used  and  enjoyed  by  her  as  her  absolute  property. 
At  the  death  of  my  said  sister,  the  said  sum  of  three  thou- 
sand dollars,  with  any  interest  not  due  or  paid  over  to  her 
as  aforesaid,  shall  remain  in  my  estate  for  distribution,  as 
hereinafter  stated." 
*  The  residue  is  given  to  his  wife  and  daughter  in  equal 
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shares,  provided  his  daughter  Mary  Josephine  should  die 
without  issue  before  reaching  twenty-one  years  of  age, 
then  one-third  of  the  residue  goes  to  his  sister  Josephine, 
and  two-thirds  to  his  wife ;  in  that#  event  the  payment  of 
the  interest  on  the  $3,000  to  cease,  and  "  said  $3,000  shall 
be  distributed  as  a  part  of  my  estate." 

It  is  further  found,  that  appellant  as  administrator  de  bonis 
noUj  with  the  will  of  the  testator  annexed,  had,  at  the  com- 
mencement of  this  action,  and  still  has  in  his  hands  gross 
interest  earned  upon  the  $3,000  to  the  amount  of  $210; 
that  there  were  then,  and  still  are,  due  taxes  for  State, 
county  and  city  purposes,  accrued  and  unpaid  on  account 
of  said  $3,000,  the  sum  of  $58.50 ;  that  there  were,  and 
still  are,  expenses  accrued  and  unpaid  for  managing  said 
trust  since  the  8th  day  of  October,  1889,  to  the  amount 
ot  $20 ;  that  said  fund  has  been  assigned  for  more  than 
ten  years ;  that  there  are  sufficient  funds  now  in  plaintiff's 
hands,  of  the  residuum  of  the  estate  of  the  testator,  to 
pay  said  taxes,  and  the  expenses  of  administering  and  man- 
aging said  trust  fund ;  that  the  defendants  hereto  are  the 
legatees  under  said  will,  said  Josephine  Beck  being  now 
Josephine  White. 

As  conclusions  of  law  upon  these  facts  the  court  stated 
"  That  the  gross  interest  earned  on  said  $3,000  trust  fund 
should  be  paid  to  said  defendant  Josephine  White,  and 
that  no  part  of  said  interest  should  be  used  to  pay  taxes  on, 
or  expenses  of  managing,  said  trust  fund,  but  that  such 
taxes  and  expenses  should  be  paid  out  of  other  assets  in 
the  hands  of  said  administrator." 

So  far  as  we  are  advised,  the  question  here  involved  has 
never  been  passed  upon  by  this  court.  Corya  v.  Corya,  119 
Ind.  593,  does  not  decide  and  does  not  involve  the  ques- 
tion ;  and  it  is  difficult,  if  not  impossible,  to  reconcile  the 
adjudicated  cases  by  courts  of  last  resort  outside  of  this 
State  upon  the  question.  Appellant  has  cited,  and  relies 
upon,  Spangler  v.  York  County,  13  Penn.  St.  322 ;  WhUson 
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v.  Whitson,  53  N.  Y.  Ct.  Apps.  479 ;  Lawrence  v.  Holdeyi,  3 
Brad.  (U.  Y.)  142 ;  Pinckney  v.  Ptncfcney,  1  Brad.  (N.  Y.) 
269 ;  Stone  v.  Littlefield,  24  K  E.  Rep.  592. 

The  rule  seems  to  be  well  settled  that  a  tenant  for  life 
of  real  estate  is  compelled  to  pay  taxes,  interest  on  incum- 
brances, and  expense  of  repa-irs,  out  of  the  rents  and  prof- 
its, even  though  the  life  estate  is  created  by  a  will,  unless 
the  language  of  the  will  is  so  explicit  as  to  require  these 
"burdens,  or  some  part  of  them,  to  be  paid  out  of  the 
corpus  of  the  estate.  Some  courts  have  applied  the  same 
rule  indiscriminately  to  bequests  of  money. 

The  same  reasons  for  the  rule  do  not  always  exist  as  to 
a  life-interest  in  personalty  that  does  in  a  life-estate  in 
real  estate.  It  often  happens  that  there  is  no  other  source 
from  which  taxes  can  be  drawn  in  a  life-estate  in  real 
estate  than  the  rents  and  profits,  unless  the  fee  is  exposed 
to  sale  to  pay  taxes,  and  that  would  defeat  the  object  of 
the  devise,  both  as  to  the  life  tenant  and  the  remainder- 
man. 

In  Whitson  v.  Wkitson,  supra,  the  language  of  the  will 
was: 

"I  give  and  bequeath  to  my  beloved  wife  Eliza  C.  Whit- 
son the  life  use  of  the  sum  of  $10,000,  directing  my  exec- 
utors to  semi-annually  pay  to  her  the  lawful  interest  of 
said  sum  of  $10,000  from  the  day  or  date  of  my  death, 
and  after  the  decease  of  my  widow  this  $10,000  to  descend 
and  pass  to  any  heir  or  heirs  my  said  wife  shall  have  by 
me,  and  if  no  such  heir  or  heirs,  I  hereby  bequeath  the 
same  to  my  son  Oliver  WTiitson,  with  all  other,  rest,  res- 
idue, and  remainder  of  my  estate,  excepting  the  sum  of 
$1,000, 1  give  and  bequeath  to  my  daughter  Mary  Vander- 
veer." 

The  court  says  "  That  the  fund  invested  would  be  sub- 
ject to  taxation  was  not  probably  thought  of  by  him  [the 
testator].  Had  it  been,  and  had  he  designed  that  the  taxes 
should  not  be  paid  from  the  interest,  he  would  so  have  de- 
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clared;  not  having  done  so,  the  law  provides  that  they 
shall  be  paid  from  the  income." 

What  law  it  was  that  so  provided,  whether  statutory  or 
common  law,  the  Court  of  Appeals  does  not  state ;  nor 
does  it  cite  the  two  cases  in  the  Surrogate  Court  of  the 
county  of  New  York,  reported  in  1  and  3  Brad.,  above 
referred  to. 

Lawrence  v.  Holden,  supra,  was  a  life-estate  in  real  estate. 
Pinckney  v.  Pinckney,  supra,  was  a  case  that  included  both 
a  life-estate  in  real  estate  and  the  income  of  certain  money 
invested  on  bond  and  mortgage. 

One  point  decided  by  the  Court  of  Appeals  of  New  York, 
in  Whitson  v.  Whitson,  supra,  we  are  inclined  to  follow, 
and  that  is  that  the  fund  invested  or  to  be  invested,  in 
this  case,  would  be  subject  to  taxation,  was  not  probably 
thought  of  by  the  testator,  Christian  Beck.  Had  it  been, 
and  had  he  designed  that  the  taxes  and  expenses,  etc., 
should  be  paid  from  the  interest,  he  would  have  so  de- 
clared; not  having  done  so,  the  law  must  determine 
whether  such  payment  must  be  made  from  the  income  or 
from  the  general  funds  in  the  hands  of  the  administrator. 

At  the  time  this  suit  was  brought  the  tax  law  of  1881 
was  in  force.     Section  6443,  R.  S.  1881,  reads  as  follows : 

"It  shall  be  the  duty  of  every  administrator,  executor, 
guardian,  receiver,  trustee,  or  the  person  having  the  prop- 
erty of  any  decedent,  infant,  idiot,  or  insane  person  in 
charge,  to  pay  the  taxes  due  upon  the  property  of  such 
decedent,  ward,  or  party.  In  case  of  neglect  to  pay  any 
installment  of  taxes  when  due,  when  there  is  enough  money 
on  hand  to  pay  the  same,  the  county  treasurer  shall  pre- 
sent to  the  circuit  or  other  proper  court  of  the  county,  at 
its  next  term  thereafter,  a  brief  statement,  in  writing, 
signed  by  him  as  such  county  treasurer,  setting  forth  the 
facts  and  amount  of  such  delinquency ;  and  such  court  shall 
at  once  issue  an  order  directed  to  such  delinquent,  com- 
manding him  to  show  cause,  within  five  days  thereafter, 
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why  such  taxes,  penalty,  and  costs  should  not  be  paid ;  and, 
upon  failure  to  show  good  and  sufficient  cause  for  such 
non-payment,  the  court  shall  order  him  to  pay  such  taxes 
out  of  the  assets  in  his  hands  belonging  to  the  estate  of 
said  decedent,  ward,  or  other  person." 

It  will  be  observed  that  this  section  made  it  the  duty  of 
"an  administrator,  *  *  *  trustee,  or  other  person 
having  the  property  of  any  decedent,  infant,  idiot,  or  in- 
sane person  in  charge,  to  pay  the  taxes  due  upon  the  prop- 
erty of  such  decedent,  ward,  or  party."  Then  it  was  taxes 
upon  the  property  of  the  ward  or  party,  that  is,  property 
belonging  to  the  administrator  as  such,  or  to  the  ward  or 
party,  that  this  section  requires  the  administrator,  execu- 
tor, guardian,  receiver,  trustee,  etc.,  to  pay.  Treating  the 
administrator  here  as  a  trustee  to  collect  and  pay  over  to 
Josephine  White  the  interest  or  income  on  the  $3,000 — yet 
it  is  not  taxes  on  that  income  that  is  in  controversy  in 
this  suit,  but  it  is  taxes  levied  and  assessed  on  the  princi- 
pal, the  $3,000,  loaned  on  mortgage  security  by  the  admin- 
istrator, under  the  directions  of  the  testator  in  his  will — 
the  question,  then,  arises  under  this  statute,  to  whom  does 
this  $3,000  belong?  If  to  Josephine  White,  then  this 
statute  required  the  administrator  ato  pay  the  taxes  out 
of  the  assets  in  his  hands  belonging  to  her."  We  must 
consult  the  will  to  determine  to  whom  the  $3,000  belongs. 

The  same  item  of  the  will  which  vests  the  interest  of 
this  $3,000  in  Josephine  White  during  her  life  provides 
that  "at  her  death  said  $3,000,  with  any  interest  not  due 
or  paid  over  to  her,  shall  remain  in  my  estate  for  distribu- 
tion, as  hereinafter  stated."  In  item  four  it  is  also  stated 
that  "  said  $3,000  shall  be  distributed  as  a  part  of  my  es- 
tate." So  that  the  scheme  of  the  will  retains  the  $3,000 
as  a  part  of  the  estate  of  the  testator,  falling  into  the  re- 
siduum for  final  distribution.  The  title  to  this  $3,000, 
therefore,  by  the  terms  of  the  will,  vests  in  the  adminis- 
trator as  such,  and  does  not  vest  in  Josephine  White.    We, 
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therefore,  conclude  that  the  taxes  here  in  question  "were 
not  due  upon  the  property  of  Josephine  White,"  but  were 
due  upon  the  property  belonging  to  the  estate  of  the  tes- 
tator, and,  therefore,  this  statute  made  it  the  duty  of  the 
"  administrator  to  pay  such  taxes  out  of  the  assets  in  his 
hands  belonging  to  the  estate  of  said  decedent."^ 

It  follows  that,  inasmuch  as  there  was  no  direction  in 
the  will  concerning  the  payment  of  these  taxes,  and  as  the 
payment  of  taxes  is  a  duty  wholly  of  statutory  creation, 
the  burden  thereof  must  rest  where  the  Legislature  has 
placed  it,  whatever  the  rule  might  be  in  the  absence  of 
any  specific  direction  in  the  will  or  by  statute. 

In  the  case  of  Spangler  v.  York  County,  supra,  the  Su- 
preme Court  of  Pennsylvania  placed  much  stress  upon  the 
fact  that  the  tax  law  of  that  State,  as  well  as  the  will,, 
were  both  silent  as  to  who  should  pay  the  tax.  Speaking* 
of  the  statute  that  court  said : 

"  It  taxes  the  fund,  but  does  not  expressly  say  who  shall 
pay  the  assessment.  *  *  *  Where  the  law  levying  the 
impost  employs  no  distinct  language  on  the  subject,  the 
present  beneficiary  is  liable  by  inevitable  implication,  if 
the  law  contains  nothing  repugnant  to  such  liability. 
*  *  *  All  our  tax  laws,  without  exception, -so  far  as 
I  am  informed,  recognize  the  personal  amenability  of  the 
immediate  beneficiary ;  and  I  think  it  is  particularly  ob- 
servable in  the  act  of  1846.  Under  prior  statutes,  money 
invested  for  the  use  of  one  not  the  owner  of  the  fund, 
would  seem,  as  already  intimated,  not  be  subject  to  tax- 
ation ;  and  it  is  only  made  so,  by  the  last  act,  in  reference 
to,  and  connection  with,  the  interest  accruing  on  it." 

This  is  one  of  the  main  cases  relied  on  by  appellant. 

In  Holcombe  v.  Holcombe,  2  Stew.  (N.  J.  Eq.)  597,  another 
one  of  the  main  cases  relied  on  by  appellant,  the  Court  of 
Errors  and  Appeals,  of  New  Jersey,  said : 

"  The  law  is  express  that  the  whole  fund  must  be  assessed 
in  their  (executors')  hands;  it  can  not  escape;  but  it  is 
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silent  as  to  the  way  in  which  the  tax  shall  be  paid — whether 
out  of  the  fund  itBelf,  or  out  of  the  annual  interest.  In 
the  absence  of  statutory  direction,  this  question  must  be 
settled  upon  general  principles." 

The  court  goes  on  then  to  liken  it  to  a  tenant  for  life  of 
land  whose  duty  it  is  to  pay  taxes  and  rates,  arriving  at 
the  conclusion  that  the  same  rule  should  be  applied  to  an 
investment  by  an  executor  under  the  direction  of  a  will, 
for  the  benefit  of  another  for  life.  It  is  obvious  these 
cases,  whether  right  or  wrong  in  the  general  principle  an- 
nounced by  them,  can  have  no  controlling  influence  in  the 
decision  of  this  case,  because  our  statute  differs  so  widely 
from  those*  involved  there.  Stone  v.  Littlefield,  supra,  is 
not  reported  fully  enough  to  determine  whether  it  is  in 
point  or  not.  On  the  other  hand,  the  general  rule  has 
been  adopted  by  some  of  the  States,  and  in  England,  that 
the  income  in  a  case  of  this  kind  can  not  be  applied  to  thfe 
payment  of  taxes  and  expenses.  It  was  said  by  the 
Supreme  Court  of  Vermont,  in  a  case  very  much  like  this, 
that  "  we  think  it  was  very  clear  that  it  was  the  intention 
of  the  testator,  by  the  provision  for  his  wife  above  quoted 
in  full,  to  give  her  the  whole  of  the  interest  and  income  of 
the  $6,000  during  her  life  for  her  support,  without  deduc- 
tion for  taxes  or  expenses.  The  language  of  the  provision 
imports  this,  and  such  construction  is  strongly  aided  by 
the  other  provisions  alluded  to,  and  by  the  circumstances 
of  his  estate  and  condition.,, 

The  language  of  the  will  in  that  case  was  as  follows :  "  I 
also  give  and  bequeath  to  my  said  wife  the  whole  interest 
and  income  of  $6,000  to  be  paid  to  her  each  and  every  year 
during  her  life,  the  first  payment  to  be  made  at  the  close 
of  one  year  after  my  decease,  and  so  on  annually  there- 
after as  long  as  she  shall  live."  In  re  Cushing's  WiU>  58 
Vt.  393. 

And  in  another  case  where  the  bequest  was  to  a 
daughter,  consisting  of  "the  interest  of  $50,000,  from  the 
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time  of  ray  decease,  during  her  natural  life,  and  at  her 
decease  the  principal  to  be  divided  equally  among  her 
children,"  the  Supreme  Court  of  Massachusetts  said : 

"We  are  of  opinion  that  in  providing  for- this  daughter 
the  testator  intended  to  give  her  a  legacy  consisting  of  an 
annual  sum  during  her  life,  and  to  give  to  her  children  a 
legacy  of  fifty  thousand  dollars,  payable  on  the  death  of 
their  mother,  and  these  bequests  were  absolute  and  not 
dependent  on  any  contingency.  The  statute  requires  that 
the  tax  be  imposed  on  the  '  capital  or  principal  sum,'  and 
not  upon  any  annual  or  other  income.  Now  we  think 
there  was  no  i  capital  or  principal  sum '  owned  legally  or 
equitably,  or  held  in  trust  or  otherwise  ft>r  the  plaintiff  or 
his  wife.  *  *  *  It  has  been  strenuously  contended  by 
the  defendants'  counsel,  that  unless  the  plaintiff  is  liable 
for  this  tax,  there  will  be  a  large  amount  of  property  not 
subject  to  taxation.  And  as  it  is  the  intention  of  the 
Legislature  to  tax  all  property,  we  have  been  urged  to  give 
this  tax  act  such  a  construction  as  will  include  this  partic- 
ular fund.  *  *  *  This  argument  is  founded  on  the 
assumption  that  there  is  a  distinct  sum  set  apart  for  a 
specific  purpose,  and  which  can  be  taxed  to  no  person  but 
the  plaintiff.  But  we  think  the  assumption  is  not  sup- 
ported, and  that  this  fund  is  as  much  liable  to  taxation  as 
any  other  property  in  the  hands  of  the  executor." 

The  court  held  the  income  not  liable  for  the  taxes. 
Swctt  v.  City  of  Boston,  18  Pick.  123. 

In  a  late  English  case,  "  a  testator,  by  will,  gave  his  re- 
siduary personal  estate  and  effects  to  trustees,  upon  trust,  to 
convert  the  same  and  invest  the  proceeds  of  sale  as  therein 
mentioned,  with  power  in  their  absolute  discretion  to  retain 
any  existing  securities  or  property,  at  the  time  of  his  death 
unconverted,  for  such  period  as  they  should  think  fit; 
and  declared  that  his  trustees  should  stand  possessed  of 
the  i  securities  for  the  time  constituting  or  representing 
the  residuary  personal  estate  and  effects  hereinbefore  be- 
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queathed,  and  the  income  thereof,'  in  trust,  to  pay  the  in- 
come to  certain  tenants  for  life,  with  remainders  over.  At 
the  testator's  death,  part  of  his  personal  estate  consisted 
of  American  railroad  bonds,  repayable  at  par  at  a  fixed 
date,  but  bearing  a  high  rate  of  interest,  and  command- 
ing a  considerable  premium  in  the  market.  These  were 
not  authorized  investments  by  the  investment  clause,  but 
had  been  retained  unconverted  by  the  trustees  under  the 
power  to  retain  existing  securities.  Held,  that  the  ten- 
ants for  life  were  entitled  to  the  net  income  of  the  uncon- 
verted property."   Wood  v.  Thomas,  (1891),  3  Chancery,  482. 

We  are  inclined  to  adopt  the  line  of  authorities  last 
above  quoted  as  applied  to  the  facts  of  the  case  now  be- 
fore us.  There  is  still  another  reason  why  the  taxes  or 
expenses  in  question  can  not  be  paid  out  of  the  interest 
or  income,  and  that  is  grounded  on  the  language  of  the 
will  independent  of  the  tax  law  in  force  when  this  action 
was  brought.  That  language  is:  "Said  interest  to  be 
paid  over  to  my  said  sister  Josephine  as  soon  as  collected, 
to  be  used  and  enjoyed  by  her  as  her  absolute  property." 

Every  word  in  a  will  ought  to  be  given  some  meaning, 
and  that  meaning  ought  to  be  the  common  and  ordinary 
meaning  of  the  word.     State,  ex  rel.,  v.  Joyce,  48  Ind.  310. 

The  word  absolute  is  defined  by  Webster  to  mean,  1st, 
loosed  from  any  limitation  or  condition;  uncontrolled; 
unrestricted;  unconditional.  2.  Complete  in  itself;  per- 
fect; consummate;  faultless.  Then  the  testator  has  said 
that  said  interest  shall  be  her  property  to  enjoy  uncon- 
ditionally, perfectly,  unrestrictedly,  loosed  from  any  lim- 
itation or  condition  whatever.  It  must  be  conceded  that 
no  one  can  own  property  so  perfectly  and  unconditionally 
as  to  free  the  same  from  the  payment  of  taxes  assessed 
thereon.  And  the  fact  that  property  is  subject  to  taxation 
and  liable  to  be  sold  away  from  the  owner  to  pay  such 
taxes  as  are  levied  and  assessed  thereon  does  not  make  the 
title  of  the  owner  any  less  absolute,  perfect,  unconditional, 
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or  unrestricted ;  but  if  one's  property  is  made  subject  to 
the  payment  of  taxes  levied  and  assessed  on  some  other 
person's  property,  that  would  make  such  a  one's  title  to 
his  property  imperfect,  conditional,  subject  to  a  limitation 
and  restriction,  incomplete,  faulty,  not  absolute  and  not 
consummate.  And  that  is  the  condition  to  which  ap- 
pellant's contention  would  subject  Josephine  White's  title 
to  the  bequest  in  her  brother's  will.  The  contention  is 
that  it  is  liable  for  the  payment  of  taxes  not  upon  itself, 
but  upon  property  from  which  it  springs,  and  belonging 
to  somebody  else. 

Independently  of  the  statute,  we  think  it  quite  clear  that 
the  legal  effect  of  the  language  employed  in  the  will  is  to 
vest  the  title  to  the  interest  on  the  $3,000  in  the  legatee  Jo- 
sephine White  so  completely  and  perfectly  as  to  leave  it  free 
from  the  burden  of  paying  the  taxes  levied  and  assessed 
on  the  $3,000  or  the  expenses  of  managing  said  principal 
sum.  It  follows  that  the  Circuit  Court  did  not  err  in  its 
conclusions  of  law. 

But,  under  the  facts  in  this  case,  we  apply  this  doctrine, 
and  do  not  wish  to  be  understood  as  deciding  what  should 
be  the  rule  if  the  estate  were  closed,  and  a  special  trustee 
were  in  charge  of  the  fund. 

The  judgment  is  affirmed. 

Filed  February  17,  1893. 
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No.  16,799. 

Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  v.  Backus,  Treasurer,  et  al. 

Taxes. — State  Board  of  Tax  Commissioner*. — Assessment  of  "Railroad  Track" 
and  "Rolling  Stock." — Right  of  Railroad  Company  to  be  Heard. — Power  of 
Board  to  Make  Corrections. — Statute  Construed. — Section  129  of  the  act  re- 
lating to  taxation,  Acts  of  1891,  conferring  upon  the  State  Board  of  Tax 
Commissioners  the  same  powers  possessed  by  the  county  boards  of  review, 
gives  railway  companies  the  right  to  be  heard  by  the  State  board  in  re- 
gard to  the  assessment  and  valuation  of  their  "  railroad  track "  and 
"  rolling  stock,"  made  by  said  board,  and  gives  to  the  State  bodrd  the  right 
to  correct  any  assessment  and  valuation  made  in  relation  to  such  property. 

Same. — Statute  Construed. — Act  of  1891. — General  System. —  Valuation  of  Prop- 
erty.— Method  of  Ascertaining  Applicable  to  all  Alike  Similarly  Situated. — 
Railroad. — Constitutionality  of  Act. — The  act  of  1891  relating  to  taxation 
provides  a  general  system  for  the  assessment  and  valuation  of  property ; 
the  method  of  ascertaining  the  valuation  and  assessing  each  class  and 
kind  of  property  applies  alike  to  all  persons  holding  and  owning  the  same 
class  of  property ;  it  applies  alike  to  all  persons  under  like  circumstances 
and  conditions,  and  it  does  not  deny  to  railway  companies  the  equal  pro- 
tection of  the  law,  and  is  not  in  conflict  with  the  Constitution  of  the 
United  States. 

Same. — State  Board  of  Tax  Commissioners.*— Finality  of  Action. — Fraud. — 
Effect  on  Action. — When  the  State  Board  of  Tax  Commissioners  have  fixed 
the  valuation  of  property  falling  within  their  jurisdiction,  and  have 
assessed  such  property,  their  action  in  that  behalf  is  final  and  can  not  be 
avoided  or  set  aside,  except  for  fraud  on  the  part  of  such  board,  which 
would  render  the  assessment  void. 

Same. — Taxing  Officers  and  Boards. — Power  to  Correct  or  Abate  Assessment. — 
Illegal  Assessment. — Officers  or  boards  having  the  authority  to  assess  and 
levy  taxes  may — as  long  as  the  tax  lists  are  in  their  hands  incompleted, 
upon  their  own  motion,  or  upon  application,  when  satisfied  that  any 
assessment  is  wholly  or  in  part  illegal — correct  or  abate  the  same  with- 
out any  express  statutory  authority  to  do  so. 

Same. — State  Board  of  Tar  Commissioners. — Erroneous  Assessment. — When  Court 
Can  Not  Grant  Relief  Against. — The  court  can  not  inquire  into  the  pro- 
ceedings of  the  State  Board  of  Tax  Commissioners,  in  the  absence  of 
statutory  authority,  and  determine  whether  such  board  arrived  at  just  val- 
uations or  not,  and  grant  relief  against  erroneous  assessments  of  such 
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board,  and  the  court  haying  no  such  power  in  this  State,  the  decision  of 
the  State  board  is  final. 

Same.—  Act  of  Marc^S,  1891.— Statute  Construed. — "Bailroad  Traek"  and 
"  Boiling  Stock."— -Method  of  Assessment.— The  Unit  Bute.— Interstate  Com- 
merce.— The  tax  law  of  1891  does  not  authorize  the  importation  of  values 
from  other  States,  nor  does  the  method  of  assessment  of  rolling  stock, 
valued  in  accordance  with  the  rule  of  rating  the  roads  as  a  unit,  and 
taking  such  a  portion  of  its  value  as  the  length  of-  the  road  lying  within 
the  State  bears  to  the  whole  road,  operate  to  import  values  upon  which 
assessments  for  taxation  are  made ;  nor  does  such  method  of  assessment 
tax  interstate  commerce. 

Same. — Bailroad. — Tracks  and  Boiling  Stock. — State  Board. —  Upon  what  Infor- 
mation Valuation  May  be  Made. — The  State  Board  of  Tax  Commissioners, 
in  fixing  a  valuation  on  "railroad  track"  and  "rolling  stock,1'  is  not 
confined  Jo  the  schedules  and  rates  made  by  the  railway  companies,  but 
such  commissioners  have  the  right  to  seek  other  information  to  enable 
them  to  arrive  at  a  just  valuation. 

Same. — State  Board  of  Tax  Commissioners. — Not  a  Judicial  Tribunal. — Ex  Of- 
ficio Members. — Eligibility  of.— Appointed  Members. — Constitutionality  of. — 
The  State  Board  of  Tax  Commissioners  is  not  a  judicial  tribunal  in  the 
meaning  of  the  Constitution,  but  has  only  such  quasi  judicial  powers  as  has 
every  public  officer  vested  with  discretionary  power,  and  the  members  of 
such  board,  whom  the  law  provides  shall  be  appointed  by  the  Governor, 
are  not  administrative  State  officers,  as  that,  by  the  Constitution,  they 
are  required  to  be  elected  by  the  people,  and  the  other  ex  officio  members 
of  said  board,  being  State  officers,  are  eligible  to  become  members  of  such 
board.  4 

Bailroad. — Taxation. — Schedule  of  Property  and  Statement  of  Value. — Duty 
of  Company  to  File. — Notice  to  Property-Owner. — Bight  to  be  Heard: — The 
law  having  required  the  owners  of  "railroad  track"  and  "rolling  stock" 
to  file  with  the  auditor  of  State  a  schedule  of  the  same  and  the  value 
thereof,  and  having  made  it  the  duty  of  the  auditor  of  State  to  present 
Buch  schedule  to  the  State  Board  of  Tax  Commissioners,  and  having  fixed 
a  time  for  the  meeting  of  such  board,  the  owners  of  such  railway  property 
are  bound  to  take  notice  of  the  time  of  the  meeting  of  such  board,  and 
are  entitled  to  no  other  notice ;  and  the  owners  of  such  property,  through 
their  written  schedules  and  statement  of  values,  are  heard  by  such  board, 
and  to  be  further  heard,  they  must  take  notice  of,  and  be  present  at,  the 
sitting  of  such  board,  and  make  a  proper  showing. 

Statute  Construed. — How  Considered. — Other  Statutes. — General  Principles 
of  Law. — Double  Meaning. —  Which  Adopted. — Invalidity  Avoided. — In  con- 
struing a  statute,  the  prime  object  is  to  ascertain  and  carry  out  the  pur- 
pose and  intent  of  the  Legislature,  and  to  that  end  the  courts  will  look  to 
all  parts  of  the  same  statute,  to  other  statutes,  to  the  general  principles 
of  law,  and  will  assign  such  meaning  to  the  words  of  the  statute  construed 
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as  will  make  them  all  effective,  if  possible;  and,  when  a  statute  will 
admit  of  two  interpretations,  one  valid  and  the  other  invalid,  it  will  re- 
ceive the  interpretation  sustaining  its  validity,  and  no  part  of  a  statute 
is  to  be  held  meaningless,  if  it  can  be  avoided  without  manifestly  vio- 
lating the  intention  of  the  Legislature. 

Same. — Act  of  March  6,  1891. — Constitutionality  of. — Due  Process  of  Law. — 
Equal  Protection  of  the  Law.— Taxation.—  The  act  of  March  6,  1891,  relat- 
ing to  taxation,  creating  a  State  Board  of  Tax  Commissioners,  and  pro- 
viding, among  other  things,  for  the  assessment  of  " railroad  track"  and 
"  rolling  stock  "  of  railway  companies,  by  said  State  board,  is  a  valid  en- 
actment, and  does  not  deny  to  such  property-owners  "due  process  of 
law"  or  ''the  equal  protection  of  the  law"  in  the  assessment  of  their 
property. 

Constitutional  Law. — Equal  Protection  of  the  Law. — Meaning  of. — Right  to 
a  Hearing. — Right  to  Appeal. — Fourteenth  Amendment  to  Constitution. — The 
provision  of  the  Constitution  guaranteeing  to  all  persons  the  equal  pro- 
tection of  the  law,  does  not  require  that  all  persons  shall  have  the  right' 
of  a  hearing  or  trial  before  the  same  tribunal,  and  in  all  the  same  tribu- 
nals, and  that  they  shall  have  the  same  right  of  appeal  from  one  tribunal 
to  another ;  but  a  law  which  operates  alike  upon  all  persons  under  like 
circumstances  is  not  obnoxious  to  the  provisions  of  the  fourteenth  amend- 
ment to  the  United  States  Constitution,  that  no  person  shall  be  denied  the 
equal  protection  of  the  laws. 

Same. — Taxation. —  Uniform  and  Equal  Rate  of  Assessment. — Just  Valuation 
of  Property. — Duty  of  Legislature  to  Provide  for. — Constitutional  Require- 
ments.— State  Board  of  Tax  Commissioners. — Railroad. — The  provision  of  the 
State  Constitution,  providing  "  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation  "  is  complied  with  when  the  same  basis  of  assessment 
is  fixed  for  all  property,  and  the  same  rate  of  taxation  is  fixed  within  the 
district  subject  to  taxation;  and  the  provision  of  the  State  Constitution 
requiring  that  the  Legislature  "  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal," is  complied  with  when  the  Legislature  provides  that  "  railroad 
track"  and  " rolling  stock"  of  railway  companies  shall  be  assessed  by 
the  State  Board  of  Tax  Commissioners,  while  all  other  property  shall  be 
assessed  by  lpcal  boards  and  officers. 

Same. — "Due  Process  of  Law"  and  u  Law  of  the  Land." — Meaning  of. — As- 
sessment  of  Taxes,  etc.,  Summary  Proceedings. — "Due  process  of  law"  and 
"law  of  the  land"  mean  one  and  the  same  thing,  and  mean  that  one 
shall  hold  his  life,  liberty  and  property  under  the  protection  of  the  gen- 
eral rules  which  govern  society,  and  the  assessment  and  collection  of 
taxes,  and  the  hearing  of  property-owners  with  reference  thereto  are  from 
necessity,  summary  proceedings. 

From  the  Marion  Circuit  Court. 
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J.  M.  Butler,  Sr.,  A.  H.  Snow,  J.  M.  Butler,  Jr.,  and  S. 
0.  Pickens,  for  appellant. 

A.  G.  Smith,  Attorney-General,  J.  W.  Kern,  A.  J.  Bev- 
eridge,  W.  A.  Ketcham,  S.  Claypool,  and  J.  W.  Claypool,  for 
appellees. 

Olds,  J. — This  is  a  suit  brought  by  the  appellant  against 
the  appellees  to  enjoin  the  collection  of  taxes  assessed 
against  the  appellant  railway  company,  by  the  State 
Board  of  Tax  Commissioners  of  Indiana. 

The  plaintiff  is  a  corporation  organized  under  the  laws 
of  Pennsylvania,  West  Virginia,  Ohio,  Indiana  and  Illinois, 
and  is,  and  has  been,  for  several  years,  engaged  in  the  busi- 
ness of  a  common  carrier  of  freight  and  passengers,  and 
in  operating  a  system  of  railroads  in  the  States  of  Penn- 
sylvania, West  Virginia,  Ohio,  Indiana  and  Illinois,  hav- 
ing various  lines  of  railroads  in  Indiana;  and  its  railroad 
track  and  rolling  stock  was  assessed  for  taxation  by  the 
said  State  Board  of  Tax  Commissioners,  under  the  act  of 
the  Legislature  of  Indiana,  approved  March  6, 1891. 

The  principal  question  involved  in  this  case  relates  to 
the  constitutionality  and  validity  of  the  law  under  which 
the  appellant's  property  was  assessed,  but  some  other  ques- 
tions are  presented  by  the  record  which  we  will  consider 
later  on. 

The  act  makes  provision  for  the  assessment  of  real  and 
personal  property  by  township  and  county  assessors,  cre- 
ates a  county  board  of  equalization  in  each  county  in  the 
State,  and  section  114  gives  to  such  county  boards  "power 
to  hear  complaints  of  any  owner  of  personal  property, 
except  *  railroad  track'  and  *  rolling  stock'  of  railroads,  to 
equalize  the  valuation  of  property  and  taxables,"  and  pro- 
vides that  "  it  shall  pass  upon  each  valuation,  and  may,  on 
sufficient  cause  being  shown,  or  on  its  own  motion,  correct 
the  assessment  or  valuation  of  any  property  in  such  man- 
ner as  will,  in  its  judgment,  make  the  valuation  thereof 
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just  and  equal,"  and  section  125  provides  that  "  Appeals 
shall  lie  from  the  decision  of  any  county  board  of  review 
to  the  State  Board  of  Tax  Commissioners,  which  shall 
hear  and  determine  the  same  in  such  manner  as  it  may  by 
its  rules  prescribe,  and  certify  its  decision,  which  shall  be 
final,  to  the  proper  county  auditor." 

In  relation  to  the  assessment  of  railway  property  the 
act  provides :  "  Section  77.  Between  the  first  day  of  April, 
and  the  first  day  of  June,  of  the  year  1891,  and  at  the 
same  time  in  each  year  thereafter  when  required  by  the 
county  auditor,  any  person,  company  or  corporation,  so 
owning,  managing,  operating,  or  constructing  a  railroad 
shall  make  and  file  with  the  county  auditor  of  the  respec- 
tive counties  in  which  the  railroad  may  be  located,  a  state- 
ment or  schedule,  verified  by  the  bath  of  such  person,  or 
the  president  and  secretary  of  such  corporation,  showing 
the  property  held  for  right  of  way,  and  the  length  of  the 
main  and  all  side  and  second  tracks  and  turnouts  in  such 
county,  and  in  each  city  or  town  in  the  county  through,  or 
into  which  the  roads  may  run,  and  describing  each  tract 
of  land,  other  than  a  city  or  town  lot  through  which  the 
road  may  run,  in  accordance  with  the  United  States,  or 
other  surveys,  giving  the  width  and  length  of  the  strip  of 
land  held  in  each  tract  and  the  number  of  acres  thereof. 
They  shall  also  state  the  value  of  improvements  and  sta- 
tions located  on  the  right  of  way.  New  companies  shall 
make  such  statement  in  April  next,  after  the  location  of 
their  roads.  When  such  statement  shall  have  been  once 
made,  it  shall  not  be  necessary  to  report  the  description 
as  hereinbefore  required,  unless  directed  so  to  do  by  the 
county  auditor ;  but  the  company  shall,  during  the  month 
of  April,  annually,  report  the  value  of  such  property,  by 
the  description  set  forth  in  the  next  section  of  this  act, 
and  note  all  additions  or  changes  in  such  right  of  way,  as 
shall  have  occurred. 

"  Section  78.     Such  right  of  way,  including  the  super- 


630  SUPREME  COURT  OF  INDIANA. 

Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v.  Backus,  Treas.,  etal. 

structures,  main,  side  or  second  track  and  turnouts, 
turn-table,  telegraph  poles,  wires,  instruments  and  other 
appliances,  and  stations  and  improvements  of  the  railroad 
company  on  such  right  of  way  (excepting  machinery,  sta- 
tionary engines  and  other  fixtures,  which  shall  be  consid- 
ered personal  property)  shall  be  held  to  be  real  estate  for 
the  purpose  of  taxation,  and  denominated  'railroad 
track/  and  shall  be  so  listed  and  valued,"  etc. 

Section  79  declares  that  the  railroad  track  shall  be  listed 
and  taxed  in  the  several  counties,  etc. 

Section  80  declares  that  "  The  movable  property  belong- 
ing to  a  railroad  company  shall  be  held  to  be  personal 
property,  and  denominated,  for  the  purpose  of  taxation, 
"  rolling  stock."  Such  rolling  stock  shall  be  listed  and 
taxed  in  the  several  counties,  townships,  cities  and  towns 
in  the  proportion  that  the  main  track  used  or  operated  in 
such  county,  township,  city  or  town  bears  to  the  length  of 
the  main  track  used  or  operated  by  such  person,  company 
or  corporation,  whether  owned,  operated  or  leased  by  him 
or  them  in  whole  or  in  part." 

Section  81  provides  for  the  taxation  of  tools,  materials 
for  repairs,  etc.,  in  the  county,  township,  city  or  town 
where  the  same  may  be  on  the  first  day  of  April  of  each 
year,  and  section  82  provides  for  the  taxation  of  all  real 
estate  of  any  railroad  other  than  that  denominated  "  rail- 
road track"  and  improvements  thereon  as  lands  and  lots  in 
the  county,  township,  city  or  town  where  situated. 

Section  83  declares  that  "  Between  the  first  day  of  April 
and  the  first  day  of  June  of  each  year  every  person,  com- 
pany or  corporation,  owning,  constructing  or  operating 
a  railroad  in  this  State  shall  return  to  the  county  auditor 
a  list  or  schedule,  verified  by  the  oath  of  such  person  so 
owning,  constructing  or  operating,  if  an  individual,  or 
if  a  company  or  corporation  by  the  oath  of  the  superin- 
tendent or  secretary  of  such  company  or  corporation, 
which  shall  contain : 
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"First.  A  full  and  correct  detailed  inventory  of  all  the 
rolling  stock  belonging  to,  or  leased,  hired,  used  or  oper- 
ated by  such  company,  and  which  shall  distinctly  set  forth 
the  number  of  locomotives  and  tenders  of  all  classes,  pas- 
senger cars  of  all  classes,  sleeping,  chair,  and  dining  cars, 
express  cars,  baggage  cars,  horse  cars,  *  *  freight  cars, 
flat  cars,  pay  cars,  hand  cars,  tank  or  oil  cars,  and  all  other 
kinds  of  cars,  and  the  true  cash  value  thereof  on  the  first 
day  of  April  of  the  current  year  shall  be  set  opposite  each 
of  them.  Such  list  or  schedule  shall  also  set  forth  the 
number  of  miles  of  main  track  on  which  such  rolling 
stock  is  used  in  the  State  of  Indiana.  For  the  purpose 
of  taxation  such  rolling  stock  leaaed  or  hired  from  per- 
sons or  corporations,  other  than  the  railroad  companies, 
shall  be  deemed  the  property  of  the  railroad  company 
leasing  the  same  and  for  that  purpose  shall  be  valued  at 
such  proportion  of  the  full  value  thereof  as  the  time  dur- 
ing which  the  same  is  used  on  such  railroad  during  the 
year  bears  to  the  whole  year. 

"Second.  Such  list  shall  also  contain  a  full  and  correct 
inventory  of  all  other  personal  property  of  such  railroad 
company  not  specifically  taxed,  including  the  tools,  *  * 
and  such  property  shall  be  classified  and  separated  into 
the  particular  county,  township,  cities  and  towns,  wherein 
the  same  may  be  on  the  first  day  of  April." 

The  third  subdivision  provides  for  an  inventory  of  real 
estate  other  than  that  denominated  "  railroad  track." 

Section  84  makes  it  the  duty  of  county  auditors  to  re- 
turn to  the  proper  assessors  a  copy  of  the  lists  as  contained 
in  the  second  and  third  specifications  to  be  assessed  by  such 
assessors,  the  same  to  be  treated  in  all  respects  in  regard 
to  assessments  and  equalization  as  other  similar  property 
belonging  to  individuals. 

Section  85  reads  as  follows:  "At  the  same  time  that  the 
lists  or  schedules  as  hereinbefore  required  to  be  returned 
to  the  county  auditor,  the  person,  company  or  corporation 
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ment  added  but  little  to  what  had,  theretofore,  been  assumed 
by  the  States,  and  embodied  in  the  words  due  process  of 
law,  and  in  the  case  of  Caldwell  v.  Texas,  137  XL  S.  692, 
Chief  Justice  Fuller,  in  delivering  the  opinion  of  the 
court,  said : 

^  "  By  the  fourteenth  amendment  the  powers  of  the  States 
in  dealing  with  crime  within  their  borders  are  not  limited, 
but  no  State  can  deprive  particular  persons  or  classes  of 
persons  of  equal  and  impartial  justice  under  the  law. 
*  *  *  And  due  process  is  so  secured  by  laws  operating 
on  all  alike,  and  not  subjecting  the  individual  to  the  arbi- 
trary exercises  of  the  powers  of  government,  unrestrained 
by  the  established  principles  of  private  right  and  distribu- 
tive justice." 

It  must  follow  that  a  law  which  operates  alike  upon  all 
persons  under  like  circumstances  is  not  obnoxious  to  the 
provision  in  the  fourteenth  amendment  to  the  United 
States  Constitution,  that  no  person  shall  be  denied  the 
equal  protection  of  the  laws,  for  such  a  law  operates  alike 
upon  every  person  under  like  circumstances.  If  this  were 
not  true,  then  a  large  portion  of  the  legislation  of  the 
various  States  universally  held  valid  would  be  obnoxious  to 
this  provision  of  the  Federal  Constitution.  Laws  provid- 
ing for  the  assessment  of  certain  property  for  public  im- 
provements only  affect  such  property  as  designated,  and 
persons  owning  no  such  property  are  unaffected  by  the 
law ;  but  all  who  are  in  like  circumstances  may  be  affected 
by  it,  and,  therefore,  the  law  affects  all  equally,  under  like 
conditions  and  circuihstances. 

The  statute  in  question  provides  a  general  system  for 
taxation  and  assessment  and  valuation  of  property,  and 
the  method  of  ascertaining  the  valuation  and  assessing 
each  class  and  kind  of  property  applies  alike  to  all  per- 
sons holding  and  owning  the  same  class  of  property,  and 
it  applies  alike  to  all  persons  under  like  circumstances  and 
conditions,  and  'we  do  not  think  it  denies  railway  com- 
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panies  the  equal  protection  of  the  laws,  and  it  is  not  in 
conflict  with  this  provision  of  the  Federal  Constitution. 

Is  the  act  objectionable  on  the  ground  that  it  denies  to 
railway  companies  due  process  of  law  ?  If  this  act  is  re- 
pugnant to  either  the  Constitution  of  this  State,  or  the 
Constitution  of  the  United  States  for  this  reason,  it  would 
seem  that  almost  any  law  for  the  assessment  and  taxation 
of  property  which  stopped  short  of  resorting  to  a  court 
of  justice,  and  permitting  an  issue  to  be  joined  and  tried 
as  to  the  value  of  the  property,  would  be  likewise  objection- 
able. This  act  requires  railway  companies  to  first  file  ver- 
ified inventories  of  their  property  and  of  its  value,  to*  be 
submitted  to  the  assessing  board.  Then  it  allows,  after 
assessment,  a  correction  in  assessments  and  valuation  on 
the  showing  of  the  company,  or  on  the  motion  of  the 
board  itself. 

Judge  Cooley,  in  his  work  on  Taxation,  2d  ed.,  432,  says : 
"  Very  summary  remedies  have  been  allowed,  in  every  age 
and  country,  for  the  collection  by  the  government  of  its 
revenues.  They  have  been  considered  a  matter  of  State 
necessity.  Without  them  it  might  be  possible  for  a  party 
which  had  been  defeated  in  its  efforts  to  obtain  possession 
of  the  government  in  the  constitutional  way  to  cripple  the 
government  for  the  time  being,  and  possibly  break  it  up 
altogether.  If  the  State  might  be  deprived  of  the  resources 
for  continuing  its  existence  and  performing  its  regular  func- 
tions until  a  revenue  could  be  collected  by  the  processes 
provided  for  the  enforcement  of  debts  owing  to  individuals, 
it  would  be  continually  at  the  mercy  of  factions  and  discon- 
tented parties.     Obviously  this  could  not  be  tolerated." 

At  page  47  the  author  says :  "  There  is  a  constitutional 
guaranty  which  has  come  to  us  from  Magna  Charta,  which 
declares  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  except  by  the  judgment  of  his  peers  or  the  law 
of  the  land.  The  alternative  provisions  of  this  guaranty 
have  sometimes  been  supposed  to  mean  the  same  thing, 
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Two  of  the  principal  reasons  on  which  it  is  contended 
this  act  is  void  are :  First.  That  it  denies  due  process  of 
law  to  railway  corporations  touching  the  assessment  and 
valuation  of  their  property  denominated  by  the  act 
"  railroad  tracks"  and  "  rolling  stock,"  and  is  therefore  re- 
pugnant to,  and  in  conflict  with,  section  1,  article  14,  of  the 
Constitution  of  the  United  States,  declaring,  "nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,"  and  section  12,  article  1  of 
the  Constitution  of  Indiana,  providing  that  "  every  man, 
for  injury  done  to  him  in  his  person,  property,  or  reputa- 
tion shall  have  remedy  by  due  course  of  law."  Second. 
That  the  act  is  void  for  the  reason  that  it  denies  to  railway 
companies  the  equal  protection  of  the  laws  granted  to  all 
other  persons  against  erroneous,  unjust  and  illegal  assess- 
ments of  the  value  of  property  upon  which  taxes  are 
assessed  to  be  levied,  in  that  it  grants  to  all  persons  the 
right  or  privilege  to  be  heard  before  some  tribunal  author- 
ized to  correct  errors  or  give  appropriate  relief  concerning 
the  correctness  or  equality  of  assessment,  or  inequalities 
in  the  same,  or  mistakes  of  facts  or  law,  or  illegal  conduct 
of  those  charged  with  the  duty  of  making  the  dame,  after 
the  original  assessments  have  been  made  and  before  they 
become  final  and  conclusive,  as  a  protection  against  bur- 
dens imposed  by  such  mistakes  and  errors;  but,  as  to 
railway  companies,  the  act  utterly  denies  all  protection 
whatever  against  mistakes  and  errors  by  a  review  by  a 
board  other  than  that  making  the  original  assessment, 
while  all  other  persons  are  protected,  and  therefore  the 
act  is  in  conflict  with  that  part  of  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States  which  pro- 
vides "  that  no  State  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  Section  1, 
Art.  14,  U.  S.  Constitution. 

We  will  consider  these  two  objections  to  the  validity  of 
the  statute  in  the  inverse  order  from  which  they  are  stated. 
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It  is  contended  that  railway  companies  are  persons  within 
the  meaning  of  these  provisions  of  the  Constitution,  and 
this  contention  must  be  conceded  to  be  correct. 

To  determine  whether  or  not  railway  companies  are 
denied  equal  protection  of  the  laws  given  by  the  act  to  all 
other  persons,  we  must  first  interpret  the  law  and  see  what 
rights  and  privileges  are  given  to  them  and  to  others, 
and  what  burdens  are  likewise  imposed  on  each,  and  see 
whether  the  rights  given  to,  and  burdens  imposed  upon, 
others  differ  from  those  given  to,  and  imposed  upon,  rail- 
way companies,  for  if  no  real  discrepancy  within  the  mean- 
ing of  the  Constitution  in  fact  exists  between  the  rights  of 
railway  companies  and  other  persons,  then  the  objection 
that  the  railway  companies  are  denied  equal  protection,  of 
the  law  must  fail.  The  fact  that  a  wrong  was  committed 
in  the  execution  of  the  law,  or  that  an  error  was  com- 
mitted and  not  corrected,  is  no  objection  to  the  validity  of 
the  law. 

As  to  property  other  than  that  denominated  by  the  law 
as  "  railroad  track "  and  "  rolling  stock,"  including  all 
property,  real  and  personal,  of  individuals,  the  law  pro- 
vides for  its  assessment  by  assessors,  and  it  creates  county 
boards  of  review  in  the  several  counties  of  the  State,  and 
by  section  114,  from  which  wre  have  hereinbefore  quoted, 
it  is  provided  that  such  county  boards  "shall  pass  upon 
each  valuation,  and  may,  on  sufficient  cause  being  shown, 
or  on  its  own  motion,  correct  the  assessment  or  valuation 
of  any  property  in  such  manner  as  will,  in  its  judgment, 
make  the  valuation  thereof  just  and  equal."  This  section, 
while  it  may  not  give  to  county  boards  the  right  to  change 
individual  assessments  of  parties  not  legally  before  the 
board,  evidently  contemplates  and  gives  to  parties  whose 
property  has  been  wrongfully  or  erroneously  assessed  the 
right  to  voluntarily  appear  before  such  county  boards  and 
show  that  the  assessment  made  against  any  property  is 
erroneous,  and  have  it  corrected;   and  it  vests  in  such 


646  SUPREME  COURT  OF  IXDIAXA, 

Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v.  Backus,  Treas.,  cial. 

"  Whether  property  is  assessed  by  local  assessors  or  by  the 
State  Board  of  Equalization,  it  is,  in  the  language  of  the 
Constitution, i  assessed  by  some  person  or  persons'  elected  or 
appointed  in  the  manner  the  General  Assembly  has 
directed,  *  and  not  otherwise.'  No  attempt  is  made  by  this 
clause  of  the  Constitution  to  limit  the  number  of  those 
who  shall  be  elected  or  -appointed  for  this  purpose,  or  to 
prohibit  *  *  or  in  any  manner  to  prescribe  how  the  value 
of  property  shall  be  ascertained  by  them.  Admitting  that 
the  chief  end  had  in  view  was  to  secure  uniformity  in  val- 
uation, it  would  seem  that  the  present  system  by  which 
some  property  is  assessed  by  local  assessors,  and  other  prop- 
erty is  assessed  by  the  Board  of  Equalization,  would  tend 
as  much  toward  accomplishing  that  result  as  would  a  sys- 
tem by  which  all  the  property  in  the  State  should  be 
assessed  in  the  town  in  which  it  is  located,  by  the  local 
assessor.  *  *  *  "We  can  not  believe  that  a  Board  of 
Equalization,  having  the  assessed  values  of  all  other  taxa- 
ble property  in  the  State  before  them,  for  the  purpose  of 
equalization,  has  less  facility  for  fixing  a  fair,  proportionate 
value  upon  corporate  property  than  the  local  assessors 
have. 

"  There  is,  moreover,  an  almost  insuperable  difficulty 
which  must  attend  all  attempts  by  local  assessors  to  assess 
the  capital  stock,  franchise,  roadway  and  rolling  stock  of 
most  railroad  companies.  Such  roads  are  usually  located 
through  several  counties.  The  cost  of  construction  in  a 
particular  town  or  county  affords  no  criterion  of  the  value 
of  that  portion  of  the  road,  for  every  mile  of  the  road  is 
equally  indispensable  to  its  existence  as  a  whole,  and  con- 
tributes, proportionately,  to  its  principal  earnings.  Local 
improvements  may,  indeed,  vary,  and  they  are  required  to 
be  assessed  by  the  local  assessors;  but  the  road  and  its 
equipments  constitute  a  single  entire  property.  In  deter- 
mining the  value  of  such  property,  the  question  is  neither 
one  of  original  cost  nor  of  the  intrinsic  value  of  the  vari- 
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ous  items  of  which  the  road  and  its  equipment  are  composed, 
taken  separately,  but  what  is  it  worth  with  all  its  capabili- 
ties and  facilities  as  a  railroad?  The  franchise  extends  to 
the  entire  corporate  property,  and  it  is  not  possible  that  it 
can  be  divided.  It  must,  if  assessed  at  all,  be  assessed  as 
an  entirety,  and  this,  as  we  have  already  shown,  may  be  in 
connection  with  the  property  to  which  it  is  attached." 

Section  1,  article  10,  of  the  Constitution  of  this  State, 
vests  the  power  of  taxation  in  the  General  Assembly.  It 
provides  that  "  the  General  Assembly  shall  provide,  by  law, 
for  a  uniform  and  equal  rate  of  assessment  and  taxation ; 
and  shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting,"  etc. 

The  first  clause  of  this  section  is  certainly  complied  with 
when  the  same  basis  of  assessment  is  fixed  for  all  property, 
and  the  same  rate  of  taxation  is  fixed  within  the  district 
subject  to  taxation  ;  that  is  to  say,  there  is  uniformity  and 
equality  of  assessment  and  taxation  when  all  the  property 
is  to  be  assessed  at  its  true  cash  value,  and  the  same  rate  is 
fixed  on  all  property  subject  to  assessment  for  the  tax.  If 
it  be  a  tax  for  State  purposes,  the  rate  must  be  the  same 
throughout  the  State ;  if  for  county  purposes  or  township 
purposes,  the  same  rule  would  apply.  The  law  under  con- 
sideration is  not  subject  to  objection  on  account  of  ine- 
quality in  rate  of  assessment  or  taxation,  for  it  provides 
that  all  property  shall  be  assessed  at  its  true  cash  value, 
and  the  rates  are  the  same  within  the  respective  taxing 
districts,  and  no  objection  is  urged  to  the  law  on  this  ac- 
count.    Gilson  v.  Board,  etc.,  128  Ind.  65. 

As  to  the  latter  clause  of  the  section  of  the  Constitution 
providing  that  the  General  Assembly  "  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation," 
it  leaves  it  to  the  Legislature  to  prescribe  the  mode  by 
which  the  valuation  of  all  property  shall  be  ascertained, 
enjoining  upon  them  the  one  obligation  to  provide  such 
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regulations  as  shall  secure  a  just  valuation.  There  is  cer- 
tainly no  reason  why  the  Legislature  may  not,  under  the 
Constitution  of  the  State,  provide  for  fixing  the  value  of 
"railroad  track"  and  "rolling  stock"  of  railway  compa- 
nies by  the  State  Board  of  Tax  Commissioners,  while  other 
property  is  assessed  by  local  boards.  The  value  is  ascer- 
tained according  to  the  regulations  prescribed  by  the  Leg- 
islature, and  we  are  unable  to  see  any  reason  why  a  valua- 
tion secured  in  that  way  should  not  be  a  just  valuation. 
The  Legislature,  by  the  act  in  question,  has  prescribed 
regulations  for  the  purpose  of  securing  the  valuation  of 
all  property  for  taxation.  The  method  prescribed  would 
seem  to  have  in  view  the  fixing  of  the  value  on  property 
by  persons  and  boards  best  calculated  to  know  the  value 
of  the  property  required  to  be  valued  by  them,  and  with  a 
view  of  arriving  at  a  just  and  equal  valuation  of  all  the 
property  within  the  State  subject  to  taxation,  providing 
county  boards  of  review  to  correct  errors  of  local  assess- 
ors, and  then  a  State  board  to  fix  the  value  of  the  property 
of  railroad  companies  expending  through  the  State,  and  to 
equalize  the  valuation  and  assessment  of  property  through- 
out the  State.  That  the  method  prescribed  in  the  act  is 
one  calculated  to  secure  a  just  and  equal  valuation  and  as- 
sessment of  property  throughout  the  State,  can  not  be 
reasonably  questioned,  and  is  one  which  the  Legislature 
had  the  right  to  adopt.  City  of  Lowell  v.  Commissioners, 
etc.,  152  Mass.  372 ;  St.  Louis,  etc.,  R.  R.  Co.  v.  Surrell,  88 
111.  535 ;  Republic  Life  Ins.  Co.  v.  Pollock,  75  HI.  292 ;  Case 

v.  Dean,  16  Mich.  12 ;  State  Railroad  Tax  Cases,  92  TJ.  S.  575. 
No  notice  other  than  that  contained  in  the  law  itself  is 
necessary  to  the  validity  of  the  assessment.  The  railroad 
companies  are  bound  by  the  law,  and  must  take  notice  of 
its  provisions.  They  submit  a  schedule  to  the  State  board, 
through  the  auditor  of  State,  for  the  very  purpose  of  hav- 
ing the  valuation  fixed  upon  the  property  and  the  assess- 
ment thereof  by  such  board.     They,  through  their  written 
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schedule  and  statement  of  values,  are  heard  by  the  board. 
The  board  has  under  its  control  the  assessment  roll  of  rail- 
road companies'  property,  and,  by  the  terms  of  the  statute, 
the  board  is  given  the  power  to  correct  any  errors  in  assess- 
ment, and  to  change  valuations  on  showing  or  on  its  own 
motion.  Railway  companies  have  the  same  right  of  a 
hearing  before  the  State  board  that  any  other  property 
owner  has  before  the  county  board,  for  the  same  powers 
which  are  given  to  the  county  boards  by  the  act  are  given 
to  the  State  board.  The  State  board  is  required  to  make 
rules  governing  their  meetings  and  procedure. 

In  Hyland,  Auditor,  v.  Brazil,  etc.,  Co.,  128  Ind.  335, 
it  is  held  that  when  the  time  for  the  meeting  of  a 
county  board  of  equalization  is  fixed  by  the  law,  and 
the  duties  of  the  board  also  fixed  by  law,  and  notice 
of  the  time  of  meeting  of  the  county  board,  as  required 
by  law,  has  been  given,  and  when  the  law  required 
that  corporations  should,  make  out  and  deliver  to  the 
assessor  schedules  of  their  property,  to  be  delivered  to  such 
eounty  board,  and  the  law  made  the  duty  of  such  board  to 
value  and  assess  the  property  of  such  corporations,  no 
notice  to  the  individual  corporation  was  necessary  to  make 
the  appraisement  and  assessment  of  the  property  of  the 
corporation  valid,  the  law  having  fixed  the  time  of  the 
meeting  of  the  board,  and  required  corporations  to  file 
schedules  with  the  assessor  to  be  presented  to  the  board, 
and  made  it  the  duty  of  the  board  to  appraise  and  assess 
the  same.  Corporations  were  bound  to  take  notice  of  the 
time  of  the  meeting  of  the  board,  that  these  schedules 
would  be  presented  to  the  board,  and  such  board  would 
appraise  and  assess  the  same,  as  required  by  the  law,  and 
no  other  notice  is  necessary.  There  can  be  no  difference 
in  this  respect  as  to  the  validity  of  a  law,  or  the  rights  of 
the  parties  under  it,  between  a  statute  which  fixed  the  time 
for  the  meeting  of  the  board  and  one  which  fixed  the  time 
And  also  required  the  auditor,  or  some  other  officer,  to 
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give  notice  of  the  time  of  the  meeting  in  advance ;  for,  if 
the  law  fixed  the  time  of  the  meeting,  all  persona  are  bound 
to  take  notice  that  it  will  meet ;  and  when  it  requires  a 
party  to  file  a  schedule  of  his  property,  and  makes  it  the 
duty  of  the  board  to  appraise  and  assess  it,  he  is  likewise 
bound  to  take  notice  of  such  facts  also,  and  if  he  desires 
to  be  heard  in  relation  to  such  matters  as  the  board  is 
charged  with  the  duty  of  performing,  he  must  appear  and 
make  his  wishes  known  in  relation  thereto. 

As  was  well  said  in  Hyland  v.  Brazil,  etc.,  Co.,  supra: 

"  The  case  is  entirely  unlike  that  of  an  individual  tax- 
payer, for  he  can  not  know  that  the  board  will  take  any 
action  upon  his  list,  whereas  the  corporation  knows,  as 
matter  of  law,  that  the  board  will  act  upon  its  statement, 
since  that  is  the  principal  purpose  for  which  the  sworn 
statement  is  required.  It  is  manifest  that  neither  the  prin- 
ciple decided  in  Kuntz  v.  Sumption,  supra,  nor  the  line  of 
reasoning  there  pursued,  is  relevant  to  the  question  here 
presented." 

The  statute  under  consideration  fixes  the  time  for  the 
meeting  of  the  State  board.  It  requires  railway  com- 
panies to  file  schedules  and  inventories  with  the  auditor  of 
State,  to  be  presented  by  him  to  the  State  board,  and 
makes  it  the  duty  of  the  State  board  to  appraise  and  as- 
sess the  property  denominated  by  the  act  as  "railroad 
track "  and  "  rolling  stock,"  belonging  to  railroad  com- 
panies, at  its  true  cash  value,  and  further  provides  that  the 
board  shall  not  be  bound  by  estimates  of  the  value  of 
such  property  as  returned  to  the  auditor  of  State.  Of  all 
of  these  provisions  the  railway  companies  are  bound  to 
take  notice,  and  if  they  desire  to  make  any  further  show- 
ing, it  is  the  duty  of  such  companies  to  appear  before  the 
board  and  make  their  showing. 

In  Cooley  on  Taxation,  pp.  364-365,  it  is  said :  "  It  is 
not  customary  to  provide  that  the  tax-payer  shall  be  heard 
before  the  assessment  is  made,  except  where  a  list  is  called 
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for  from  him ;  but  a  hearing  is  given  afterwards,  either 
before  the  assessors  themselves,  or  before  some  court  or 
board  of  review." 

That  is  just  what  is  provided  for  by  the  act  of  1891. 
The  companies  are  required  by  the  law  to  submit  a  schedule, 
through  the  auditor  of  State,  to  the  State  board,  and  it 
authorizes  a  hearing  before  the  State  board.  As  regards 
notice  of  the  meeting  of  the  board  before  a  hearing  may 
be  had,  the  author,  in  the  same  section  continuing,  says : 
"And  of  the  meeting  of  that  court  or  board  the  tax-payer 
must  in  some  manner  be  informed :  either  by  personal 
notice  *  *  which  is  reasonably  certain  to  reach  him, 
or — which  is  equivalent — by  some  general  law  which  fixes 
the  time  and  place  of  meeting,  and  of  which  he  must  take 
notice.  The  last  is  a  common  method  of  bringing  the  as- 
sessment to  the  notice  of  the  tax-payer,  and  it  is  perhaps 
the  best  of  all,  because  it  comes  to  be  generally  under- 
stood and  is  remembered." 

This  principle  is  common  in  its  application.  When  a 
party  brings  an  action  in  court  the  defendant  is  notified  to 
appear  on  a  certain  day  of  a  particular  term  of  the  court, 
and  if  the  term  at  which  the  summons  is  returnable,  or  for 
which  the  notice  is  given  terminates  without  a  disposition 
of  the  cause,  the  cause  is  still  pending  in  court,  to  be 
heard  at  a  subsequent  term  of  court.  All  parties  are 
bound  to  take  notice  of  the  time  fixed  by  the  law  for  the 
holding  of  subsequent  terms  of  court.  The  matter  of  as- 
sessment and  appraisement  of  the  property  of  railroad 
companies  is  pending  before  the  State  board,  and  parties 
are  bound  to  take  notice  of  the  time  fixed  by  law  for  the 
meeting  of  the  board,  which  is  in  harmony  with  the  theory 
that  all  persons  are  presumed  to  know  the  law. 

Desty  on  Taxation,  vol.  1,  pp.  599-600,  says:  "All  par- 
ties are  bound  to  take  notice  of  the  day  of  the  meeting 
of  the  commissioners  when  the  day  is  appointed  by  law, 
and  under  the   general   notice,  parties  must   attend   the 
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ment  added  but  little  to  what  had,  theretofore,  been  assumed 
by  the  States,  and  embodied  in  the  words  due  process  of 
law,  and  in  the  case  of  Caldwell  v.  Texas,  137  U.  S.  692, 
Chief  Justice  Fuller,  in  delivering  the  opinion  of  the 
court,  said : 

i~  "  By  the  fourteenth  amendment  the  powers  of  the  States 
in  dealing  with  crime  within  their  borders  are  not  limited, 
but  no  State  can  deprive  particular  persons  or  classes  of 
persons  of  equal  and  impartial  justice  under  the  law. 
*  *  *  And  due  process  is  so  secured  by  laws  operating 
on  all  alike,  and  not  subjecting  the  individual  to  the  arbi- 
trary exercises  of  the  powers  of  government,  unrestrained 
by  the  established  principles  of  private  right  and  distribu- 
tive justice." 

It  must  follow  that  a  law  which  operates  alike  upon  all 
persons  under  like  circumstances  is  not  obnoxious  to  the 
provision  in  the  fourteenth  amendment  to  the  United 
States  Constitution,  that  no  person  shall  be  denied  the 
equal  protection  of  the  laws,  for  such  a  law  operates  alike 
upon  every  person  under  like  circumstances.  If  this  were 
not  true,  then  a  large  portion  of  the  legislation  of  the 
various  States  universally  held  valid  would  be  obnoxious  to 
this  provision  of  the  Federal  Constitution.  Laws  provid- 
ing for  the  assessment  of  certain  property  for  public  im- 
provements only  affect  such  property  as  designated,  and 
persons  owning  no  such  property  are  unaffected  by  the 
law ;  but  all  who  are  in  like  circumstances  may  be  affected 
by  it,  and,  therefore,  the  law  affects  all  equally,  under  like 
conditions  and  circumstances. 

The  statute  in  question  provides  a  general  system  for 
taxation  and  assessment  and  valuation  of  property,  and 
the  method  of  ascertaining  the  valuation  and  assessing 
each  class  and  kind  of  property  applies  alike  to  all  per- 
sons holding  and  owning  the  same  class  of  property,  and 
it  applies  alike  to  all  persons  under  like  circumstances  and 
conditions,  and  'we  do  not  think  it  denies  railway  com- 
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panies  the  equal  protection  of  the  laws,  and  it  is  not  in 
conflict  with  this  provision  of  the  Federal  Constitution. 

Is  the  act  objectionable  on  the  ground  that  it  denies  to 
railway  companies  due  process  of  law  ?  If  this  act  is  re- 
pugnant to  either  the  Constitution  of  this  State,  or  the 
Constitution  of  the  United  States  for  this  reason,  it  would 
seem  that  almost  any  law  for  the  assessment  and  taxation 
of  property  which  stopped  short  of  resorting  to  a  court 
of  justice,  and  permitting  an  issue  to  be  joined  and  tried 
as  to  the  value  of  the  property,  would  be  likewise  objection- 
able. This  act  requires  railway  companies  to  first  file  ver- 
ified inventories  of  their  property  and  of  its  value,  to*  be 
submitted  to  the  assessing  board.  Then  it  allows,  after 
assessment,  a  correction  in  assessments  and  valuation  on 
the  showing  of  the  company,  or  on  the  motion  of  the 
board  itself. 

Judge  Cooley,  in  his  work  on  Taxation,  2d  ed.,  432,  says : 
"  Very  summary  remedies  have  been  allowed,  in  every  age 
and  country,  for  the  collection  by  the  government  of  its 
revenues.  They  have  been  considered  a  matter  of  State 
necessity.  Without  them  it  might  be  possible  for  a  party 
which  had  been  defeated  in  its  efforts  to  obtain  possession 
of  the  government  in  the  constitutional  way  to  cripple  the 
government  for  the  time  being,  and  possibly  break  it  up 
altogether.  If  the  State  might  be  deprived  of  the  resources 
for  continuing  its  existence  and  performing  its  regular  func- 
tions until  a  revenue  could  be  collected  by  the  processes 
provided  for  the  enforcement  of  debts  owing  to  individuals, 
it  would  be  continually  at  the  mercy  of  factions  and  discon- 
tented parties.     Obviously  this  could  not  be  tolerated." 

At  page  47  the  author  says:  "  There  is  a  constitutional 
guaranty  which  has  come  to  us  from  Magna  Charta,  which 
declares  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  except  by  the  judgment  of  his  peers  or  the  law 
of  the  land.  The  alternative  provisions  of  this  guaranty 
have  sometimes  been  supposed  to  mean  the  same  thing, 
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and  the  guaranty  itself  to  entitle  every  person  to  have  any 
demand  made  upon  him  submitted  to  the  determination  of 
a  jury  of  the  vicinage.  Such  a  construction  applied  in  tax 
cases  would  work  a  thorough  and  radical  change  in  the 
principles  on  which  taxation  is  now  supposed  to  rest. 
*  *  *  Such  a  construction  of  a  clause  agreed  upon  as 
an  important  provision  in  a  charter  of  government  can 
never  have  been  intended."  The  words,  the  "  law  of  the 
land  "  and  "  due  process  of  law  "  mean  one  and  the  same 
thing,  and  mean  that  one  shall  hold  his  life,  liberty  and 
property  under  the  protection  of  the  general  rules  which 
govern  society,  and  therefore  the  learned  author  from 
whom  we  have  quoted,  on  page  48,  in  speaking  of  the 
words  "  the  law  of  the  land,"  well  says :  "  The  clause  re- 
cited from  Magna  Charta  does  not  imply  the  necessity  for 
judicial  action  in  every  case  in  which  the  property  of  the 
citizen  may  be  taken  for  the  public  use.  On  the  contrary, 
a  legislative  act  for  that  purpose,  when  clearly  within  the 
limits  of  legislative  authority,  is  of  itself  the  law  of  the 
land." 

This  is  true  not  only  of  an  act  levying  taxes,  but  in 
everything  which  pertains  to  the  assessment  and  collection 
of  taxes. 

Judge  Cooley,  in  his  work,  recognizes  the  right  of  a 
party  to  a  hearing  before  his  rights  are  finally  precluded, 
and  it  is  only  necessary  to  determine  what  constitutes  a 
hearing,  so  that  the  individual  will  not  be  deprived  of 
his  property  without  due  process  of  law,  or  what  is  the 
character  of  the  hearing  contemplated  in  the  assessment 
and  collection  of  taxes  so  as  to  constitute  due  process  of 
law.  Certainly  it  is  not  a  judicial  procedure,  a  trial  by 
jury,  but  a  summary  hearing  that  is  contemplated  in  such 
proceedings.  Judge  Cooley,  p.  747,  Cooley  on  Taxation, 
supra,  says  that  the  assessor, "  while  he  still  has  the  list  or 
roll  in  his  hands  uncompleted,  may  correct  any  assessment 
on  his  own  motion,  on  an  application,  when  satisfied  that  it 
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is  either  wholly  or  in  part  illegal,  and  that  no  statute  could 
he  necessary  to  give  to  him  such  power."  By  this  rule  the 
State  hoard  which  assesses  "railroad  track"  and  "rolling 
stock,"  while  in  session  and  having  control  of  the  assess- 
ment, could  correct  any  error  and  remit  any  illegal  or  unjust 
assessment  made  against  any  railway  company,  in  the  ab- 
sence of  any  express  statutory  authority  giving  them  the 
right  to  do  so ;  hut  he  says  taxing  officers  and  hoards  of 
review,  in  the  absence  of  special  authority,  are  to. accept 
the  assessment  as  legal  and  just,  and  levy  and  collect  the 
taxes  accordingly.  The  taxing  officers  and  boards  are  such 
as  have  no  power  to  assess,  and  he  states  the  remedy  usually 
given  by  statute  for  the  correction  of  errors  is  by  review, 
either  by  the  assessor  himself  or  in  some  form  of  appellate 
proceedings.  The  rule  as  recognized  by  Mr.  Cooley  is  that 
if  the  individual  has  the  right  to  a  hearing,  either  before 
the  assessor  himself  or  some  reviewing  board  having  the 
right  to  correct  the  assessment,  the  requirement  of  the  Con- 
stitution is  complied  with,  and  the  individual  is  not  denied 
due  process  of  law. 

In  Hannibal,  etc.,  S.  H.  Co.  v.  State  Board  of  Equalization, 
64  Mo.  294,  it  was  held  that  the  State  board  having  power 
to  assess  railway  property,  the  assessment  would  be  valid, 
even  though  their  record  showed  that  the  board  heard  no 
evidence.  In  the  same  case  it  was  held  that,  under  the 
law  of  that  State,  every  person  had  an  appeal  from  the  as- 
sessment of  his  property  for  taxation,  and  that  railroad 
companies  should  have  the  same  right,  and  that  great 
injustice  might  be  done  by  the  board,  for  which  they  would 
be  remediless  until  the  legislature  had  provided  for  an 
appeal  in  their  favor,  and  that  the  courts  can  not  interpose 
between  the  board  and  the  companies. 

In  Porter  v.  Hockford,  etc.,  S.  H.  Co.,  76  111.  561,  speaking 
of  the  assessment  of  the  property  of  railway  companies,  by 
the  State  Board  of  Equalization,  under  a  law  very  simi- 
lar to   the   statute   under  consideration,  the   court  says: 
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"  Whether  property  is  assessed  by  local  assessors  or  by  the 
State  Board  of  Equalization,  it  is,  in  the  language  of  the 
Constitution, '  assessed  by  some  person  or  persons'  elected  or 
appointed  in  the  manner  the  General  Assembly  has 
directed,  *  and  not  otherwise.'  No  attempt  is  made  by  this 
clause  of  the  Constitution  to  limit  the  number  of  those 
who  shall  be  elected  or  -appointed  for  this  purpose,  or  to 
prohibit  *  *  or  in  any  manner  to  prescribe  how  the  value 
of  property  shall  be  ascertained  by  them.  Admitting  that 
the  chief  end  had  in  view  was  to  secure  uniformity  in  val- 
uation, it  would  seem  that  the  present  system  by  which 
some  property  is  assessed  by  local  assessors,  and  other  prop- 
erty is  assessed  by  the  Board  of  Equalization,  would  tend 
as  much  toward  accomplishing  that  result  as  would  a  sys- 
tem by  which  all  the  property  in  the  State  should  be 
assessed  in  the  town  in  which  it  is  located,  by  the  local 
assessor.  *  *  *  We  can  not  believe  that  a  Board  of 
Equalization,  having  the  assessed  values  of  all  other  taxa- 
ble property  in  the  State  before  them,  for  the  purpose  of 
equalization,  has  less  facility  for  fixing  a  fair,  proportionate 
value  upon  corporate  property  than  the  local  assessors 
have. 

"There  is,  moreover,  an  almost  insuperable  difficulty 
which  must  attend  all  attempts  by  local  assessors  to  assess 
the  capital  stock,  franchise,  roadway  and  rolling  stock  of 
most  railroad  companies.  Such  roads  are  usually  located 
through  several  counties.  The  cost  of  construction  in  a 
particular  town  or  county  affords  no  criterion  of  the  value 
of  that  portion  of  the  road,  for  every  mile  of  the  road  is 
equally  indispensable  to  its  existence  as  a  whole,  and  con- 
tributes, proportionately,  to  its  principal  earnings.  Local 
improvements  may,  indeed,  vary,  and  they  are  required  to 
be  assessed  by  the  local  assessors;  but  the  road  and  its 
equipments  constitute  a  single  entire  property.  In  deter- 
mining the  value  of  such  property,  the  question  is  neither 
one  of  original  cost  nor  of  the  intrinsic  value  of  the  vari- 
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ous  items  of  which  the  road  and  its  equipment  are  composed, 
taken  separately,  but  what  is  it  worth  with  all  its  capabili- 
ties and  facilities  as  a  railroad  ?  The  franchise  extends  to 
the  entire  corporate  property,  and  it  is  not  possible  that  it 
can  be  divided.  It  must,  if  assessed  at  all,  be  assessed  as 
an  entirety,  and  this,  as  we  have  already  shown,  may  be  in 
connection  with  the  property  to  which  it  is  attached." 

Section  1,  article  10,  of  the  Constitution  of  this  State, 
vests  the  power  of  taxation  in  the  General  Assembly.  It 
provides  that  "the  General  Assembly  shall  provide,  by  law, 
for  a  uniform  and  equal  rate  of  assessment  and  taxation ; 
and  shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal, excepting,"  etc. 

The  first  clause  of  this  section  is  certainly  complied  with 
when  the  same  basis  of  assessment  is  fixed  for  all  property, 
and  the  same  rate  of  taxation  is  fixed  within  the  district 
subject  to  taxation ;  that  is  to  say,  there  is  uniformity  and 
equality  of  assessment  and  taxation  when  all  the  property 
is  to  be  assessed  at  its  true  cash  value,  and  the  same  rate  is 
fixed  on  all  property  subject  to  assessment  for  the  tax.  If 
it  be  a  tax  for  State  purposes,  the  rate  must  be  the  same 
throughout  the  State ;  if  for  county  purposes  or  township 
purposes,  the  same  rule  would  apply.  The  law  under  con- 
sideration is  not  subject  to  objection  on  account  of  ine- 
quality in  rate  of  assessment  or  taxation,  for  it  provides 
that  all  property  shall  be  assessed  at  its  true  cash  value, 
and  the  rates  are  the  same  within  the  respective  taxing 
districts,  and  no  objection  is  urged  to  the  law  on  this  ac- 
count.    Gilson  v.  Board,  etc.,  128  Ind.  t>5. 

As  to  the  latter  clause  of  the  section  of  the  Constitution 
providing  that  the  General  Assembly  "  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation," 
it  leaves  it  to  the  Legislature  to  prescribe  the  mode  by 
which  the  valuation  of  all  property  shall  be  ascertained, 
enjoining  upon  them  the  one  obligation  to  provide  such 
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regulations  as  shall  secure  a  just  valuation.  There  is  cer- 
tainly no  reason  why  the  Legislature  may  not,  under  the 
Constitution  of  the  State,  provide  for  fixing  the  value  of 
"railroad  track"  and  "rolling  stock"  of  railway  compa- 
nies by  the  State  Board  of  Tax  Commissioners,  while  other 
property  is  assessed  by  local  boards.  The  value  is  ascer- 
tained according  to  the  regulations  prescribed  by  the  Leg- 
islature, and  we  are  unable  to  see  any  reason  why  a  valua- 
tion secured  in  that  way  should  not  be  a  just  valuation. 
The  Legislature,  by  the  act  in  question,  has  prescribed 
regulations  for  the  purpose  of  securing  the  valuation  of 
all  property  for  taxation.  The  method  prescribed  would 
seem  to  have  in  view  the  fixing  of  the  value  on  property 
by  persons  and  boards  best  calculated  to  know  the  value 
of  the  property  required  to  be  valued  by  them,  and  with  a 
view  of  arriving  at  a  just  and  equal  valuation  of  all  the 
property  within  the  State  subject  to  taxation,  providing 
county  boards  of  review  to  correct  errors  of  local  assess- 
ors, and  then  a  State  board  to  fix  the  value  of  the  property 
of  railroad  companies  expending  through  the  State,  and  to 
equalize  the  valuation  and  assessment  of  property  through- 
out the  State.  That  the  method  prescribed  in  the  act  is 
one  calculated  to  secure  a  just  and  equal  valuation  and  as- 
sessment of  property  throughout  the  State,  can  not  be 
reasonably  questioned,  and  is  one  which  the  Legislature 
had  the  right  to  adopt.  City  of  Lowell  v.  Commissioners, 
etc.,  152  Mass.  372 ;  St.  Louis,  etc.,  JR.  JR.  Co.  v.  Surrell,  88 
111.  535 ;  Republic  Life  Ins.  Co.  v.  Pollock,  75  HI.  292 ;  Case 

v.  Dean,  16  Mich.  12 ;  State  Railroad  Tax  Cases,  92  U.  S.  575. 
No  notice  other  than  that  contained  in  the  law  itself  is 
necessary  to  the  validity  of  the  assessment.  The  railroad 
companies  are  bound  by  the  law,  and  must  take  notice  of 
its  provisions.  They  submit  a  schedule  to  the  State  board, 
through  the  auditor  of  State,  for  the  very  purpose  of  hav- 
ing the  valuation  fixed  upon  the  property  and  the  assess- 
ment thereof  by  such  board.     They,  through  their  written 
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schedule  and  statement  of  values,  are  heard  by  the  board. 
The  board  has  under  its  control  the  assessment  roll  of  rail- 
road companies'  property,  and,  by  the  terms  of  the  statute, 
the  board  is  given  the  power  to  correct  any  errors  in  assess- 
ment, and  to  change  valuations  on  showing  or  on  its  own 
motion.  Railway  companies  have  the  same  right  of  a 
hearing  before  the  State  board  that  any  other  property 
owner  has  before  the  county  board,  for  the  same  powers 
which  are  given  to  the  county  boards  by  the  act  are  given 
to  the  State  board.  The  State  board  is  required  to  make 
rules  governing  their  meetings  and  procedure. 

In  Hyland,  Auditor,  v.  Brazil,  etc.,  Co.,  128  Ind.  335, 
it  is  held  that  when  the  time  for  the  meeting  of  a 
county  board  of  equalization  is  fixed  by  the  law,  and 
the  duties  of  the  board  also  fixed  by  law,  and  notice 
of  the  time  of  meeting  of  the  county  board,  as  required 
by  law,  has  been  given,  and  when  the  law  required 
that  corporations  should,  make  out  and  deliver  to  the 
assessor  schedules  of  their  property,  to  be  delivered  to  such 
county  board,  and  the  law  made  the  duty  of  such  board  to 
value  and  assess  the  property  of  such  corporations,  no 
notice  to  the  individual  corporation  was  necessary  to  make 
the  appraisement  and  assessment  of  the  property  of  the 
corporation  valid,  the  law  having  fixed  the  time  of  the 
meeting  of  the  board,  and  required  corporations  to  file 
schedules  with  the  assessor  to  be  presented  to  the  board, 
and  made  it  the  duty  of  the  board  to  appraise  and  assess 
the  same.  Corporations  were  bound  to  take  notice  of  the 
time  of  the  meeting  of  the  board,  that  these  schedules 
would  be  presented  to  the  board,  and  such  board  would 
appraise  and  assess  the  same,  as  required  by  the  law,  and 
no  other  notice  is  necessary.  There  can  be  no  difference 
in  this  respect  as  to  the  validity  of  a  law,  or  the  rights  of 
the  parties  under  it,  between  a  statute  which  fixed  the  time 
for  the  meeting  of  the  board  and  one  which  fixed  the  time 
And  also  required  the  auditor,  or  some  other  officer,  to 
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give  notice  of  the  time  of  the  meeting  in  advance ;  for,  if 
the  law  fixed  the  time  of  the  meeting,  all  persons  are  bound 
to  take  notice  that  it  will  meet ;  and  when  it  requires  a 
party  to  file  a  schedule  of  his  property,  and  makes  it  the 
duty  of  the  board  to  appraise  and  assess  it,  he  is  likewise 
bound  to  take  notice  of  such  facts  also,  and  if  he  desires 
to  be  heard  in  relation  to  such  matters  as  the  board  is 
charged  with  the  duty  of  performing,  he  must  appear  and 
make  his  wishes  known  in  relation  thereto. 

As  was  well  said  in  Hyland  v.  Brazil,  etc.,  Co.,  supra: 

"  The  case  is  entirely  unlike  that  of  an  individual  tax- 
payer, for  he  can  not  know  that  the  board  will  take  any 
action  upon  his  list,  whereas  the  corporation  knows,  as 
matter  of  law,  that  the  board  will  act  upon  its  statement, 
since  that  is  the  principal  purpose  for  which  the  sworn 
statement  is  required.  It  is  manifest  that  neither  the  prin- 
ciple decided  in  Kuntz  v.  Sumption,  supra,  nor  the  line  of 
reasoning  there  pursued,  is  relevant  to  the  question  here 
presented." 

The  statute  under  consideration  fixes  the  time  for  the 
meeting  of  the  State  board.  It  requires  railway  com- 
panies to  file  schedules  and  inventories  with  the  auditor  of 
State,  to  be  presented  by  him  to  the  State  board,  and 
makes  it  the  duty  of  the  State  board  to  appraise  and  as- 
sess the  property  denominated  by  the  act  as  "railroad 
track "  and  "  rolling  stock,"  belonging  to  railroad  com- 
panies, at  its  true  cash  value,  and  further  provides  that  the 
board  shall  not  be  bound  by  estimates  of  the  value  of 
such  property  as  returned  to  the  auditor  of  State.  Of  all 
of  these  provisions  the  railway  companies  are  bound  to 
take  notice,  and  if  they  desire  to  make  any  further  show- 
ing, it  is  the  duty  of  such  companies  to  appear  before  the 
board  and  make  their  showing. 

In  Cooley  on  Taxation,  pp.  364-365,  it  is  said :  "  It  is 
not  customary  to  provide  that  the  tax-payer  shall  be  heard 
before  the  assessment  is  made,  except  where  a  list  is  called 
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for  from  him ;  but  a  hearing  is  given  afterwards,  either 
before  the  assessors  themselves,  or  before  some  court  or 
board  of  review." 

That  is  just  what  is  provided  for  by  the  act  of  1891. 
The  companies  are  required  by  the  law  to  submit  a  schedule, 
through  the  auditor  of  State,  to  the  State  board,  and  it 
authorizes  a  hearing  before  the  State  board.  As  regards 
notice  of  the  meeting  of  the  board  before  a  hearing  may 
be  had,  the  author,  in  the  same  section  continuing,  says : 
"And  of  the  meeting  of  that  court  or  board  the  tax-payer 
must  in  some  manner  be  informed:  either  by  personal 
notice  *  *  which  is  reasonably  certain  to  reach  him, 
or — which  is  equivalent — by  some  general  law  which  fixes 
the  time  and  place  of  meeting,  and  of  which  he  must  take 
notice.  The  last  is  a  common  method  of  bringing  the  as- 
sessment to  the  notice  of  the  tax-payer,  and  it  is  perhaps 
the  best  of  all,  because  it  comes  to  be  generally  under- 
stood and  is  remembered." 

This  principle  is  common  in  its  application.  When  a 
party  brings  an  action  in  court  the  defendant  is  notified  to 
appear  on  a  certain  day  of  a  particular  term  of  the  court, 
and  if  the  term  at  which  the  summons  is  returnable,  or  for 
which  the  notice  is  given  terminates  without  a  disposition 
of  the  cause,  the  cause  is  still  pending  in  court,  to  be 
heard  at  a  subsequent  term  of  court.  All  parties  are 
bound  to  take  notice  of  the  time  fixed  by  the  law  for  the 
holding  of  subsequent  terms  of  court.  The  matter  of  as- 
sessment and  appraisement  of  the  property  of  railroad 
companies  is  pending  before  the  State  board,  and  parties 
are  bound  to  take  notice  of  the  time  fixed  by  law  for  the 
meeting  of  the  board,  which  is  in  harmony  with  the  theory 
that  all  persons  are  presumed  to  know  the  law. 

Desty  on  Taxation,  vol.  1,  pp.  599-600,  says :  "All  par- 
ties are  bound  to  take  notice  of  the  day  of  the  meeting 
of  the  commissioners  when  the  day  is  appointed  by  law, 
and  under  the   general    notice,  parties  must   attend  the 
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meetings,  as  they  would  the  sessions  of  a  court,  until  their 
assessment  is  passed  upon,  and  when  once  this  is  done  no 
change  can  afterwards  be  made  without  special  notice." 

The  whole  body  of  tax-payers  are  not  required  to  at- 
tend a  sitting  of  a  county  or  State  board  of  review,  for 
the  value  is  fixed  upon  most  by  the  assessor,  but  such  as 
are  required  to  file  with  such  boards,  or  either  of  them,  a 
schedule  of  property,  which  property  so  scheduled  is  to  be 
appraised  and  assessed  by  such  board.  As  to  such  parties, 
the  matter  of  appraisement  and  assessment  is  pending  be- 
fore such  board,  the  knowledge  of  which  is  conveyed  to 
them  by  the  law  itself,  and  if  they  desire  to  be  heard  fur- 
ther or  have  errors  corrected,  they  must  appear  before  such 
board.  Smith,  Treasurer,  v.  Rude  Bros.  Mfg.  Co.,  30  JS\  E. 
Rep.  947. 

The  conclusion  we  *each  is  that  the  statute  under  con- 
sideration is  a  valid  enactment,  and  not  in  conflict  with 
any  provision  of  the  Constitution,  either  of  this  State  or 
the  United  States,  and  the  State  Board  of  Tax  Commis- 
sioners had  full  power  to  assess  the  property  of  railway 
companies  denominated  "  railroad  track "  and  "  rolling 
stock ;"  that  the  railway  companies  were  properly  before 
that  board,  and  were  entitled  to  a  hearing,  and  were  not 
denied  due  process  of  law  or  equal  protection  of  the  laws 
within  the  meaning  of  the  Constitution  of  this  State,  or  of 
the  United  States,  and  this  conclusion  we  think  is  in  har- 
mony with  the  almost  universal  line  of  authorities,  and 
we  deem  it  unnecessary  to  take  up  and  discuss  in  detail  the 
numerous  authorities  cited  in  this  case,  as  it  would  extend 
the  decision  to  an  immeasurable  length,  and  we  content 
ourselves  by  adhering  to  what  we  regard  the  correct  prin- 
ciples deducible  from  the  authorities.  The  State  board 
having  fixed  the  valuation  and  assessed  the  property, 
their  action  in  this  behalf  is  final,  and  can  not  be  avoided 
or  set  aside  except  for  fraud  on  the  part  of  the  State  Board 
of  Tax  Commissioners,  which  would  render  the  decision 
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void.  Fraud  vitiates  even  the  most  solemn  judicial  pro- 
ceedings, and  would  likewise  vitiate  the  proceedings  of 
any  tribunal  created  for  the  purpose  of  determining  the 
rights  of  parties,  but  we  do  not  think  it  can  be  seriously 
contended  that  the  proceedings  in  this  case  seek  to  attack 
or  avoid  the  valuation  or  assessment  made  by  the  State 
board,  of  appellant's  property,  on  the  ground  that  the  State 
board  was  guilty  of  fraud,  or  acted  corruptly  in  the  dis- 
charge of  its  duties  in  the  appraisement  and  assessment 
of  the  property  of  railway  companies,  and  if  it  were  so 
contended,  the  averments  of  the  complaint  fall  far  short 
of  being  sufficient  to  present  such  a  question. 

What  we  have  said  dispQses  of  the  major  portions  of 
the  questions  presented  in  the  case.  The  court  having  no 
power  to  review  the  proceedings,  the  action  of  the  State 
board  being  final,  no  right  of  action  existed  to  set  it  aside 
except  for  fraud,  and,  it  not  being  attacked  on  that  ground, 
no  evidence  was  admissible ;  for  it  is  a  well  settled  rule  that 
the  courts  have  no  power  to  give  any  relief  against  erro- 
neous assessments  of  such  boards,  except  they  are  given 
such  power  by  statute,  and  no  such  power  is  given  in  this 
State.  Cooley  on  Taxation,  p.  748,  and  authorities  there 
cited;  Bass  v.  City  of  Ft.  Wayne,  121  Ind.  389;  Sims  v. 
Hines,  121  Ind.  534;  McCollum  v.  Uhly  128  Ind.  304;  Cen- 
ter, etc..  Gravel  Road  Co.  v.  Black,  32  Ind.  468. 

The  court  can  not  inquire  what  evidence  the  board  made 
its  assessment  upon,  and  determine  as  to  whether  such 
board  arrived  at  a  just  valuation  or  not.  The  board  has 
passed  upon  that  question,  and  with  its  adjudication  the 
matter  ends. 

The  decision  of  the  State  board  being  final,  the  record 
of  that  board  required  to  be  kept  by  the  law,  section  121 
of  the  act  of  1891,  is  conclusive. 

It  is  contended  by  counsel  that  the  law  authorizes  and 
the  State  board  did  import  values  to  the  "  railroad  track  " 
and  "  rolling  stock,"  taxing  in  Indiana  values  belonging 
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wholly  to  corporate  property  situate  in  other  States  and 
taxable  in  other  States,  thus  imposing  double  taxation  on 
railway  companies  owning  or  operating  interstate  lines  of 
railways.  This  is  based  upon  the  provision  of  Jbhe  statute, 
section  80  of  the  act  providing  that  the  "rolling  stock" 
shall  be  listed  and  taxed  in  the  several  counties,  etc.,  in 
proportion  that  the  main  track  used  or  operated  in  such 
county,  etc.,  bears  to  the  length  of  the  main  track  used  or 
operated  by  such  person,  and  sections  83  and  85  require 
that  certain  schedules  of  the  rolling  stock  and  the  railroad 
shall  be  filed  with  the  county  and  State  auditors.  These 
schedules  are  required  to  be  filed  for  the  purpose  of  giving 
a  description  of  the  property,  and  as  a  source  of  informa- 
tion as  to  value,  but,  as  expressly  provided  by  the  act,  such 
values  are  not  conclusive.  The  board  may  act  on  other 
information  and  the  personal  knowledge  of  values,  and  the 
act  expressly  provides  that  the  assessment  shall  be  made 
of  this  class  of  property  at  its  true  cash  value,  the  same 
as  all  other  property. 

Section  79  provides  that  "  railroad  track  "  shall  be  listed 
and  taxed  in  counties,  etc.,  in  proportion  that  the  main 
track  in  such  county,  etc.,  bears  to  the  whole  length  of 
the  road  in  the  State.  It  is  so  apparent,  and,  we  think,  so 
well  settled  by  authority,  that  the  value  of  a  railroad  or 
4i railroad  track"  and  "rolling  stock"  is  completely  de- 
pendent on  its  length  of  line,  connections,  beginning  and 
terminus,  and  the  character  of  the  country  through  which  it 
runs,  in  relation  to  its  products  and  the  character  and  extent 
of  its  population,  that  it  can  not  be  separated  from  these 
and  many  other  surroundings  and  elements  of  value  which 
must  necessarily  enter  into  its  appraisement  and  assess- 
ment at  its  fair  cash  value  for  taxation,  and  hence  that  it 
can  hardly  be  a  controverted  proposition. 

It  is  evident  that  no  fair  or  equitable  value  could  be 
placed  on  a  "  railroad  track  "  by  severing  it  into  parte  ex- 
tending from  one  township  or  county  line  to  another,  or 
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even  from  one  State  line  to  another,  and  estimating  only 
the  portions  lying  within  the  borders  of  a  single  township, 
county  or  State,  independently  of  its  connection  beyond 
such  lines,  or  by  considering  the  cost  of  constructing  any 
such  division.  Nor  could  the  value  of  an  engine  or  car,  or 
other  property  coming  within  the  class  of  property  denom- 
inated in  the  act  under  consideration  as  "rolling  stock,"  be 
determined  by  considering  the  purpose  for  which  it  was 
used  in  any  State  or  subdivision  of  a  State,  or  the  cost  of 
construction  of  the  same,  and  to  limit  the  right  of  the  State 
to  tax  "  rolling  stock  "  which  might,  at  the  date  of  assess- 
rnent^  be  found  within  the  State  or  subdivision  of  the  State, 
would  be  in  effect  to  release  such  property  from  taxation. 

A  railroad  is  valuable  as  a  whole,  and  every  section  of 
the  line  going  to  make  up  the  whole  is  essential.  The  por- 
tion of  a  track  crossing  unreclaimed  land  of  practically  no 
value  is  <as  valuable  as  that  portion  which  runs  through  a 
populous  city,  in  so  far  as  its  purpose  and  use  is  that  of  an 
interstate  line,  for  without  either  the  connection  would  be 
broken,  and  its  use  destroyed  for  that  purpose.  The  value 
of  such  portion  is  increased  by  reason  of  its  connection. 

In  the  State  Railroad  Tax  Cases,  92  U.  S.  575,  the  court 
says :  "  This  court  has  expressly  held  in  two  cases,  where 
the  road  of  a  corporation  ran  through  different  States, 
that  a  tax  upon  the  income  or  franchise  of  the  road  was 
properly  apportioned  by  taking  the  whole  income  or  value 
of  the  franchise,  and  the  length  of  the  road  within  the 
State,  as  the  basis  of  taxation." 

In  speaking  of  the  rate  of  taxation,  the  court,  in  the  same 
case,  says :  "But  the  contention  is  that  the  rule  of  treat- 
ing the  road,  its  rolling  stock  and  franchises,  as  a  unit,  and 
assessing  it  as  a  whole,  on  which  each  municipality  levies 
its  taxes  according  to  the  length  of  the  road  within  its  lim- 
its, violates  the  principle  of  this  section.  We  have  already 
discussed  this  question,  and  are  of  the  opinion  that  taxes 
assessed  by  that  rule  on  the  railroad  property,  by  the  mu- 
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nicipality,  are  uniform  where  the  rate  of  taxation  is  the 
same  on  the  assessment  thus  ascertained  that  it  is  on  other 
property." 

The  court,  in  the  case  last  cited,  expressly  recognizes  the 
legality  of  an  assessment  on  rolling  stock  valued  in  ac- 
cordance with  the  rule  of  treating  the  road  as  a  unit,  and 
taking  such  a  proportion  of  its  value  as  the  length  of  the 
road  lying  within  the  State  hears  to  the  whole  road,  for  if 
an  appraisement  and  assessment  of  a  railroad,  including  in 
such  valuation  its  rolling  stock  and  franchises,  can  be  as- 
sessed, certainly  its  rolling  stock  can  be  valued  and  assessed 
separately  in  the  same  manner,  for  values  would  not  be 
imported  in  the  one  method  more  than  the  other.  The 
court,  in  the  same  case,  discusses  and  sustains  the  same 
method  of  assessing  the  railroad  track,  and  says :  "  It  may 
well  be  doubted  whether  any  better  mode  of  determining 
the  value  has  been  devised." 

The  decision  in  Western  Union  Tel.  Co.  v.  Attorney- General 
of  Massachusetts,  125  XL  S.  530,  is  in  harmony  with  this 
theory. 

Presumptively,  the  line  of  railroad  track  and  rolling 
stock  is  of  no  greater  value  per  mile  beyond  the  borders 
of  the  State  than  within  the  borders  of  the  State,  and  w~e 
do  not  think  the  law  necessarily  requires  a  construction  by 
which,  if  the  line  of  the  "  railroad  track  "  or  "  rolling  stock  " 
situate  outside  the  State  was  of  greater  value,  per  mile  than 
that  inside  the  State,  the  board  should,  by  equalizing 
the  value,  import  values  and  tax  property  situate  and  tax- 
able without  the  limits  of  the  State  and  taxable  in  another 
State.  When  the  whole  act  is  read  together,  it  purports 
to  be  only  an  act  to  tax  such  property  as  is  subject  to  tax- 
ation within  the  State. 

Section  80  declares  that  the  movable  property  belonging 
to  a  railroad  company  shall  be  held  to  be  personal  property, 
and  denominated  personal  property ;  while  section  3  pro- 
vides that  "All  property  within  the  jurisdiction  of  this 
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State,  not  expressly  exempted,  shall  be  subjected  to  tax- 
ation." 

Section  4  provides  that,  for  the  purpose  of  taxation, 
real  property  shall  include  all  lands  within  the  State,  etc. 
Personal  property  shall  include  all  goods  and  chattels 
within  the  State,  all  ships  and  boats,  whether  at  home  or 
abroad,  and  their  appurtenances ;  all  goods,  chattels  and 
effects  belonging  to  inhabitants  of  this  State,  situate  with- 
out this  State,  except  the  property  actually  and  perma- 
nently invested  in  business  in  another  State. 

Section  83  requires  the  schedule  to  show  the  number  of 
miles  of  main  track  over  which  the  rolling  stock  is  used 
within  the  State  of  Indiana. 

The  record  of  the  State  board  which,  as  we  have  said, 
is  conclusive,  affirmatively  shows  that  the  valuation  of 
"railroad  track"  and  "rolling  stock"  was  fixed  upon  such 
property  within  this  State.  The  record  affirmatively  shows 
that  "  The  State  Board  of  Tax  Commissioners  having  had 
under  consideration  the  assessment  of  the  several  railroads 
in  the  State,  the  following  valuation  per  mile  of  the  various 
roads  within  the  State."  Then  follows  the  schedule  and 
valuation.  Following  such  schedule  and  valuation,  it  is 
stated  that,  "  making  liberal  allowance  for  all  proper  de- 
ductions," they  "fix  the  values"  as  hereinbefore  set  forth. 

Objection  is  made  to  a  recital  in  the  record  of  the  board 
which,  it  is  contended,  shows  affirmatively  that  the  board 
fixed  the  value  of  the  roads  upon  a  wrong  basis.  We 
think  there  is  nothing  in  this  objection.  It  is  a  mere 
statement  that  in  "  arriving  at  the  basis  for  the  estimate  of 
said  values,  the  board  considered  the  cost  of  the  construc- 
tion and  the  equipment  of  said  roads,  the  market  value  of 
the  stocks  and  bonds,  and  the  gross  and  net  earnings  of 
each  of  said  roads,  and  all  other  matters  appertaining 
thereto,  that  would  assist  the  board  in  arriving  at  a  true 
cash  value  of  the  same."  They  considered  all  matters  ap- 
Vol.  133.— 42. 
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pertaining  to  the  road  that  would  assist  them  in  arriving 
at  a  true  cash  value.  The  things  they  specifically  enumer- 
ate were  proper  to  consider.  The  board  was  not  limited 
to  the  schedules  of  the  railway  companies  and  rates  fixed 
by  them,  but  had  the  right  to  such  other  information  which 
would  enable  them  to  arrive  at  a  just  valuation.  But 
this  court  can  not  consider  or  review  the  question  as  to 
what  evidence  the  board  acted  on  in  arriving  at  the  value 
assessed. 

It  is  further  urged  that  the  method  of  assessment  taxes 
interstate  commerce,  but  we  do  not  think  so.  Taxing  the 
property  of  a  corporation  engaged  in  interstate  commerce 
is  not  taxing  interstate  commerce;  but  what  we  have  here- 
tofore said  disposes  of  this  question,  for  in  holding  valid 
the  method  by  which  the  valuation  and  assessments  were 
made  relieves  it  from  this  objection,  as  it  can  not  be,  and 
is  not,  contended  that  the  property  is  not  subject  to  taxa- 
tion, but  only  contended  that  it  can  not  be  assessed  in  the 
manner  prescribed  in  this  act,  which  it  is  claimed  imports 
values  into  this  State  from  other  States  for  taxation, 
thereby  imposing  unauthorized  burdens  on  interstate  com- 
merce. 

It  is  finally  contended  that  the  act  creating  the  State 
board  and  defining  its  powers  and  duties  is  unconstitu- 
tional and  void  for  the  reason,  in  brief,  that  judicial  pow- 
ers are  granted  to  such  board,  and  because  two  State 
executive  and  administrative  offices  are  created,  and  the 
incumbents  thereof  continuously  appointed  by  the  Gov- 
ernor, and  not  elected  by  the  people ;  that  executive  and 
administrative  officers  can  not  exercise  judicial  powers, 
and  judicial  officers  must,  by  the  Constitution,  be  elected. 
The  members  of  the  State  board  are  not  judicial  officers, 
nor  are  judicial  powers  conferred  upon  them  by  the  act 
under  consideration,  within  the  meaning  of  the  Constitu- 
tion.    Langenberg  v.  Decker,  31  N.  E.  Rep.  190. 

It  is  very  common,  if  not  an  almost  universal  custom  in 
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this  and  other  States,  to  make,  by  statutory  enactment, 
certain  of  the  State  officers  ex  officio  members  of  the  State 
Board  of  Equalization.  Such,  we  think,  has  been  the 
almost  universal,  if  not  the  entirely  unbroken,  practice  in 
this  State  since  the  adoption  of  the  present  Constitution, 
and  if,  as  held  in  Langenberg  v.  Decker,  supra,  they  are  not 
vested  witli  such  judicial  powers  as  to  constitute  them  a 
court,  but  only  exercise  such  quasi  judicial  functions  as  does 
every  public  officer  vested  with  discretionary  power,  they 
are  certainly  eligible  to  become  members  of  such  a  board. 
Nor  do  we  think  the  other  members  of  the  board,  whom 
the  law  provides  shall  be  appointed  by  the  Governor,  are 
administrative  State  officers  charged  with  such  duties  as 
that,  by  the  Constitution,  they  are  required  to  be  elected  by 
the  people.  They  are  not  administrative  officers  in  charge 
of  any  separate  department  of  the  State  government. 
The  same  rule  must  govern  in  relation  to  their  selection  as 
the  selection  of  members  of  the  local  and  county  boards 
of  equalization,  and  any  persons  or  boards  for  the  ap- 
praisement and  assessment  of  values  and  benefits  and  in- 
juries to  property,  and  the  practice  of  appointing  such 
persons  and  members  of  boards  has  ahyays  -existed.  If 
they  may  be  appointed  for  one  sitting  of  a  board,  or  to 
make  appraisement  of  specific  property,  the  value  of 
which  is  to  be  ascertained,  then  certainly  the  law  may  au- 
thorize their  appointment  for  a  longer  term,  and  that  such 
appointment  may  be  authorized  by  statute  we  have  no 
doubt,  and  this  conclusion  is  in  harmony  with  the  decisions 
of  this  court  in  State,  ex  rel.,  v.  Gorby,  122  Ind.  1J,  and 
State,  ex  rel,  v.  Hyde,  129  Ind.  296. 

We  have  considered  and  decided  all  of  the  questions 
material  to  the  determination  of  the  cause.  We  find  no 
error  in  the  record. 

Judgment  affirmed. 

Filed  February  18,  1893. 
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165  631  Mortgage. — Foreclosure. — Proper  and  Necessary  Parties. — Judgment  by  De- 
fault.— Conclusiveness  of. — Admission. — All  persons  claiming  an  interest  in 
mortgaged  premises  are  proper,  if  not  necessary,  parties  to  a  suit  in  fore- 
closure ;  and,  when  made  parties,  a  judgment  by  default  is  as  conclusive 
against  the  judgment  defendants,  as  to  any  matter  admitted  by  the  de- 
fault and  adjudicated  by  the  judgment  which  ensued,  as  any  other  form 
of  judgment ;  and,  under  such  circumstances,  a  failure  by  the  defendant 
to  assert  an  interest  is  virtually  an  admission  that  he  has  no  interest  in 
the  property  adverse  to  the  plaintiff. 

Same. — Foreclosure  by  One  of  Several  Mortgagees  as  to  Separate  Claim. — Effect 
on  Other  Mortgagees  Holding  Separate  Claims  Secured  by  the  Same  Mortgage. — 
Mortgagor's  Bight  of  Redemption  as  to  Each  Mortgagee. — A  suit  by  one  of 
several  mortgagees  to  foreclose  as  to  his  separate  note,  secured  by  the  same 
mortgage  securing  others,  does  not  merge  the  claims  of  the  other  mort- 
gagees, and  does  not  preclude  them  from  foreclosing  and  selling,  and  the 
mortgagors'  right  of  redemption  as  to  each  mortgagee  could  not  be  lost 
to  the  mortgagors,  simply  by  several  foreclosures  as  to  each  mortgagee 
instead  of  the  united  foreclosure  of  all  the  mortgagees. 

Practice. — Supreme  Court. — Former  Decision  in  Matter  Collateral  to  Pending 
Case. — When  Former  Decision  will  not  Operate  as  a  Rule  in  Latter. — The 
Supreme  Court  will  not  presume  that  in  a  former  case  not  affecting  the 
rights  of  the  same  parties  appellant,  but  collateral  to  such  case,  the  court 
adjudicated  a  question  not  before  it  so  as  to  make  that  decision  a  rule  of 
the  case  upon  new  questions  arising  thereafter  between  other  parties. 

Redemption. — Right  of  Against  Assignees  of  Purchaser. — Foreclosure  of  Mort- 
gage.— Sale. — The  assignees  of  a  certificate  of  purchase,  under  the  fore- 
closure of  a  mortgage,  occupy  no  better  position  in  relation  to  the 
property  than  the  purchaser,  and,  if  a  right  of  redemption  existed 
against  the  purchaser,  the  same  right  exists  against  the  assignees. 

Same. — Manner  of  Making. — Statute  Construed. — The  words  "terms  and  con- 
ditions," as  used  in  section  774,  R.  S.  1881,  relating  to  redemption  by 
lien  holders  other  than  judgment  creditors,  mean  the  manner  of  redemp- 
tion as  provided  for  judgment  creditors. 

Estoppel. — Mortgage. — Primary  and  Secondary  Security. — Forfeiture  of  Right 
in  Primary  Estops  Procedure  on  Secondary. — Where  the  holders  of  a  mort- 
gage as  primary  security  forfeited  their  right  to  foreclose  on  the  same  by 
permitting  an  adjudication  which  estopped  them  to  pursue  it,  they  are 
also  estopped  from  enforcing  a  mortgage  as  secondary  security,  not  being 
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entitled  to  proceed  against  the  secondary  security  until  they  have  ex- 
hausted the  primary. 
Lien. — Forfeiture  of. — Knowledge  of  by  Others. — Does  not  Increase  or  Give  New 
Equities. — The  knowledge  by  parties  interested  in  the  same  subject-mat- 
ter that  others  interested  in  the  same  had  lost  their  lien  on  the  same  can 
not  increase  or  give  new  equities  to  the  latter. 

From  the  Huntington  Circuit  Court. 

£.  M.  Cobb  and  B.  F.  Iback,  for  appellants. 

W.  H.  Trammel,  J.  B.  Kenner  and  U.  S.  Lesh,  for  ap- 
pellees. 

Hackney,*  J. — In  June,  1877,  John  Roche  instituted  pro- 
ceedings in  the  Huntington  Circuit  Court  to  foreclose  a 
mortgage  for  three  hundred  dollars,  balance  of  the  pur- 
chase price  for  a  house  and  lot  in  Huntington,  executed  by 
Ann  R.  Moffitt  and  Patrick  W.  Moffitt. 

To  the  suit  by  Roche  the  mortgagees  were  defendants 
and  the  appellants  were  made  parties  to  answer  as  to  their 
interests.  The  appellants,  in  January,  1884,  after  the  cause 
had  returned  from  the  Supreme  Court  (as  reported  in  77 
Ind.  48),  tiled  three  separate  and  substituted  amended 
cross-complaints  against  the  appellees.  Upon  issues  on 
said  cross-complaints  there  was  a  trial  by  the  court,  a 
special  finding,  and  a  judgment  for  the  appellees.  There 
are  numerous  assignments  of  error,  but  we  will  consider 
only  such  as  present  the  question  of  the  correctness  of 
the  conclusions  of  law  upon  the  special  findings  of  facts 
by  the  court,  some  of  the  assignments  being  waived  by  the 
failure  to  present  them  in  argument,  and  others  being  lost 
by  the  absence  of  the  evidence  from  the  record. 

The  following  is  a  summary  of  the  special  finding : 

First  January  6th,  1862,  Ann  R.  and  Patrick  W.  Mof- 
fitt executed  to  John  Roche  a  purchase  money  mortgage 
for  $300  on  a  house  and  lot. 

Second.  July  12th,  1869,  Moffitt  and  wife,  McCurdy  and 
wife,  and  Gotshall  and  wife  gave  a  mortgage  on  foundry 
property,  to  secure  nine  notes  of  the  same  date,  due  in  five 
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years,  as  follows:  to  John  Roche,  $1,000;  Wm.  Ewing, 
$500;  Ewing  Bros.,  $500;  Enos  T.  Taylor,  $500 ;  Frederick 
Dick,  $500 ;  Patrick  O'Brien,  $500 ;  Abram  Michler,  $500 ; 
John  Michler,  $500,  and  Jacob  Weber,  $250. 

Gotshall  conveyed  his  interest  to  Patrick  Moffitt,  and 
McCurdy  conveyed  to  Thomas  Roche. 

Third.  July  12th,  1869,  Ann  R.  and  Patrick  Moffitt 
executed  a  mortgage  on  said  house  and  lot  as  secondary 
security  for  said  several  notes,  in  finding  two  above. 

Fourth.  Abram  Michler  assigned  his  note  to  John  Litw- 
ler,  and  Ewing  Bros,  assigned  their  note  to  Cyrus  Meely. 

Fifth.  October  8th,  1875,  Lawler  sued  to  foreclose  against 
the  foundry  property,  making  defendants  the  mortgagees, 
the  mortgagors,  Meely,  and  Thomas  Roche  and  wife. 

There  were  judgments  for  Lawler,  Dick,  Taylor,  Weber, 
and  Meely  against  Patrick  Moffitt  and  Thomas  Roche, 
and  a  foreclosure  in  their  favor  against  all  other  defend- 
ants. Upon  these  judgments  such  payments  were  made  as 
that  $1,100  remained  due  April  7, 1877. 

Sixth.  There  was  a  decree  and  sale  of  foundry  prop- 
erty to  John  Roche  April  7,  1877. 

Seventh.  There  was  no  redemption,  and  a  deed  was 
made  by  the  sheriif  to  John  Roche  April  7, 1878. 

Eighth.  May  19th,  1877,  John  Roche  sued  to  foreclose 
his  purchase  money  mortgage  on  the  house  and  lot,  making 
the  Moffitts  and  John  Michler,  Wm.  Ewing  and  Patrick 
O'Brien  defendants.  Michler,  Ewing  and  O'Brien  cross- 
complained  against  the  Moffitts.  Roche  recovered  judg- 
ment against  the  Moffitts  for  $309.35  and  a  foreclosure 
against  all  the  defendants.  Michler,  Ewing  and  O'Brien 
recovered  judgment  against  the  Moffitts,  foreclosing  the 
"  secondary  security "  mortgage  on  the  house  and  lot. 
The  Moffitts  appealed  from  the  judgments  and  the  Roche 
judgment  was  affirmed,  while  the  judgment  as  to  O'Brien 
et  al.  was  reversed. 

Ninth.    May  21st,  1877,  John  Roche  sued  to  foreclose 
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the  foundry  mortgage  as  to  his  $1,000  note.  He  made  de- 
fendants the  Moffitts,  Thomas  Roche,  Hannah  Roche,  his 
wife,  Ewing,  O'Brien  and  Michler.  There  was  personal 
judgment  against  Patrick  Moffitt  and  Thomas  Roche,  and 
foreclosure  against  all  of  the  defendants.  The  Moffitts 
appealed  and  the  judgment  was  affirmed. 

Tenth.  In  1883,  on  decree,  the  foundry  was  sold  to  John 
Roche  under  the  foreclosure  (9)  for  $2,180,  the  full  value 
of  the  property,  and  there  was  no  redemption. 

Eleventh.  March  6th,  1883,  on  decree,  the  house  and  lot 
was  sold  to  John  Roche,  under  foreclosure  (8)  of  purchase 
money  mortgage. 

Twelfth.  March  1st,  1884,  John  Roche  transferred  cer- 
tificate of  purchase  for  house  and  lot  to  Ewing,  O'Brien 
and  Michler. 

Thirteenth.  March  1st,  1884,  the  Moffits  executed  a 
mortgage  on  the  house  and  lot  to  Trammel  to  secure  a  pre- 
existing debt  of  $1,500.  March  5th,  1884,  Trammel  re- 
deemed said  house  and  lot  from  sale  of  March  6th,  1883, 
by  paying  the  necessary  amount  to  the  clerk,  which  amount 
John  Roche  received,  said  Trammel  not  knowing  of  the 
transfer  of  the  certificate  to  Ewing  et  al. 

Fourteenth.  March  6th,  1884,  Trammel  brought  suit 
against  the  Moffitts  to  foreclose  the  mortgage  of  the  house 
and  lot  given  March  1st,  1884,  and  obtained  judgment  for 
$1,658,  a  foreclosure  of  the  mortgage  and  a  decree  main- 
taining a  lien  on  the  property  for  the  redemption  jnoney 
so  paid. 

There  was  an  order  of  sale  in  the  nature  of  a  venditioni 
exponas,  and  there  was  a  sale  to  Enos  T.  Taylor  for 
$2,154.59,  a  deed  was  made  to  Taylor  and  a  subsequent 
sale  by  him  to  Wesley  W.  Hawley. 

Fifteenth.  During  the  pendency  of  said  action  and  cross- 
action,  Trammel  was  the  active  attorney  for  the  Moffitts, 
and  had  actual  knowledge  of  the  equities  of  O'Brien, 
Ewing  and  Michler. 
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Sixteenth.  When  Taylor  purchased,  and  when  Hawley 
purchased,  both  knew  of  the  action  by  O'Brien,  Ewing 
and  Michler,  and  of  their  equities. 

Seventeenth.  The  notes  of  O'Brien,  Ewing  and  Michler 
are  not  paid,  and  there  is  due  upon  each  $1,285.11. 

Conclusions  of  Law. 

First.  John  Roche  owns  in  fee  the  foundry  property, 
and  his  title  should  be  quieted. 

Second.  Hawley  owns  in  fee  the  house  and  lot,  and  his 
title  should  be  quieted. 

Third.  O'Brien,  Ewing  and  Michler  should  each  recover 
from  Patrick  Moffitt  and  Thomas  Roche  $1,285.11. 

The  brief  for  the  appellants  is  illegible,  contains  words 
having  no  proper  place  in  the  sentences  to  which  they  are 
assigned,  omits  many  words  necessary  to  the  comprehen- 
sion of  the  sentences  from  which  they  are  omitted,  and 
fails  to  make  citations  to  the  record  and  of  authority,  when 
they  would  seem  to  be  important.  However,  we  gather 
from  it  that  the  appellants  contend  that  the  first  and  second 
conclusions  of  the  court  are  not  authorized  by  the  facts 
found,  first,  because  the  adjudication,  sale  and  deed,  shown 
by  the  fifth,  sixth  and  seventh  findings  of  facts  constitute 
no  bar  to  the  proceeding  by  the  several  cross-complaints 
in  this  cause,  as  to  the'  foundry  property,  under  the  mort- 
gage found  in  the  second  finding  of  facts ;  that  this  posi- 
tion has  been  adjudicated  in  their  favor,  in  this  cause,  by 
this  court,  and,  therefore,  becomes  the  law  of  the  case 
throughout  all  of  its  stages;  and  that  it  is  further  con- 
tended that  the  title  of  Hawley  to  the  house  and  lot, 
through  the  Roche  foreclosure  in  the  eighth  finding,  sale 
under  the  eleventh  finding,  redemption  under  the  thirteenth 
finding,  and  through  the  mortgage,  foreclosure,  redemp- 
tion money  lien,  sale  and  subsequent  transfers  as  shown  by 
findings  thirteen  and  fourteen,  is  not  superior  to  the  rights 
or>d  equities  of  the  appellants. 
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Under  the  issues  it  became  necessary  for  the  court  to 
determine  whether,  in  the  Lawler  foreclosure,  the  defend- 
ants thereto,  O'Brien,  Ewing  and  Michler,  who  were  ad- 
judged to  have  no  interest  in  the  mortgaged  premises, 
were  estopped  to  foreclose  for  their  benefit,  the  same  mort- 
gage, in  a  subsequent  suit.  The  finding  recites  that  it  was 
alleged,  as  to  them,  that  they  claimed  some  interest  in  the 
premises  mortgaged.  It  does  not  appear  whether  they 
were  defaulted  or  filed  pleadings  setting  up  their  claims. 
The  most  favorable  view  of  the  finding,  as  to  the  appel- 
lants is  that  they  were  defaulted,  for  if  they  made  an 
affirmative  issue  there  could  be  no  doubt  that  they  were 
precluded  by  the  decree. 

They  were  mortgagees  holding  separate  claims  secured 
by  the  same  mortgage  securing  the  claim  of  Lawler,  and 
were  proper  parties  defendant  to  the  proceeding  of  Lawler 
to  foreclose.  Goodall  v.  Mopley,  45  Ind.  355 ;  Cain  v.  Hannay 
63  Ind.  408 ;  Minor  v.  Hill,  58  Ind.  176. 

If  they  were  not  actually  made  parties,  the  decree  would, 
of  course,  not  preclude  them  as  held  by  the  cases  just  cited 
and  in  effect  by  the  case  of  Moffitt  v.  Roche,  76  Ind.  75.  All 
persons  claiming  an  interest  in  the  mortgaged  premises 
are  proper  parties,  if  not  always  necessary  parties.  When 
made  parties  it  is  often  important  to  ascertain  what  inter- 
est is,  expressly  or  by  necessary  implication,  sought  to  be 
adjudged  against  them,  and  when  ascertained,  it  has  been 
held  by  a  long  line  of  decisions  in  this  State,  to  that  extent, 
that  they  are  precluded  by  a  default  or  by  failure  to  set  up 
their  real  interests.  A  judgment  by  default  is  as  conclu- 
sive upon  the  judgment  defendant  as  to  any  matter  ad- 
mitted by  the  default  and  adjudicated  by  the  judgment 
which  ensues,  as  any  other  form  of  judgment.  Barton  v. 
Anderson,  104  Ind.  578 ;  Freeman  on  Judgments,  sections 
248,  330. 

In  the  last  case  cited  it  was  said :  "  As  applicable,  how- 
aver,  to  a  suit  to  foreclose  a  mortjrq,£e«  and  other  kindred 
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suits,  in  the  nature  of  a  proceeding  in  rem,  where  a  party 
is  made  a  defendant  to  answer  as  to  his  supposed  or  possi- 
ble, but  unknown  or  undefined,  interest  in  the  property, 
we  think  that,  as  against  him,  a  default  ought  to  be  con- 
strued as  an  admission  that,  at  the  time  he  failed  to  appear 
as  required,  he  had  no  interest  in  the  property  in  question, 
and  hence  as  conclusive  of  any  prior  claim  of  interest  or 
title  adverse  to  the  plaintiff.  Any  less  rigid  rule  of  con- 
struction might,  and  in  many  cases  doubtless  would,  defeat 
the  very  object  properly  had  in  view  in  making  the  party 
a  defendant  to  answer  as  to  his  supposed  or  possible  inter- 
est in  the  property  involved,  to  the  end  that  all  claims  to  or 
against  such  property  might  be  adjusted  by  the  final  judg- 
ment or  decree,  and  further  litigation  thereby  avoided." 
Citing  authorities. 

In  Craighead  v.  Dalton,  105  Ind.  72,  the  rule  and  the 
reason  for  it  are  stated  with  clearness  and  precision  as 
follows :  "  Since  the  adoption  of  the  code  it  has  been  the 
rule  in  this  State  that  where  parties  are  brought  into  court 
upon  a  complaint  to  foreclose  a  mortgage  and  are  chal- 
lenged to  assert  such  interest  or  title  in  the  land  as  they 
may  have,  a  decree  adjudging  that  they  have  no  title  or 
interest  will  conclude  them.  One  of  the  leading  purposes 
of  a  suit  to  foreclose  a  mortgage  is  to  secure  such  a  decree 
as  will  enable  the  plaintiff  to  sell  all  the  right  and  title 
that  his  mortgage  covers,  and  enable  a  purchaser  at  the 
sale  to  ascertain  what  title  it  is  that  he  buys.  To  attain 
this  end  it  is  necessary  that  all  the  claims  held  against  the 
mortgaged  premises  should  be  adjusted  in  one  suit.  This 
the  spirit  of  our  code  requires,  for  it  makes  ample  provi- 
sion for  bringing  all  the  interested  parties  into  court  and 
for  adjusting  all  conflicting  claims  and  equities.  The  rule 
is  a  salutary  one,  it  tends  to  repress  litigation,  gives  confi- 
dence in  public  records,  secures  respect  for  judgments  and 
decrees  and  invests  sheriffs'  sales  with  strength  and  cer- 
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tainty  that  do  much  to  promote  the  interests  of  both 
debtor  and  creditor." 

We  cite  the  following  cases  to  the  general  proposition 
that  one  made  a  party  to  a  suit  to  foreclose  a  mortgage, 
where  it  is  alleged  that  he  claims  some  interest  in  the 
property,  and  the  relief  sought  against  him  is  to  foreclose 
his  equity  of  redemption,  if  he  have  such  an  interest,  he 
is  required  thereby  to  assert  his  interest,  and  failing  to  do 
so  he  is  precluded  by  the  judgment  and  decree  of  fore- 
closure against  him.  Elwood  v.  Beymer,  100  Ind.  504; 
Crane  v.  Kimmer,  77  Ind.  215 ;  Parker,  Admr.,  v.  Wright, 
62  Ind.  398 ;  Newcome  v.  Wiggins,  Rec,  78  Ind.  306 ;  Indi- 
ana, etc.,  R.  W.  Co.  v.  Allen,  113  Ind.  581 ;  Hoes  v.  Boyer, 
108  Ind.  494 ;  DeHaven  v.  Musselman,  123  Ind.  62 ;  Koons 
v.  Carney^  87  Ind.  34 ;  Bowen  v.  Wood,  35  Ind.  268 ;  Bu- 
chanan v.  Berkshire  Life  Ins.  Co.,  96  Ind.  510;  Porter  v. 
Beid,  81  Ind.  569 ;  Greenup  v.  Crooks,  50  Ind.  410 ;  Daven- 
port v.  Barnett,  51  Ind.  329,  and  the  cases  from  which  we 
have  quoted. 

We  have  no  case  to  the  contrary,  and  we  know  of  no 
case  where  such  right  is  not  lost,  unless  expressly  reserved 
or  excluded  from  the  operation  of  the  decree. 

The  case  of  Moffitt  v.  Roche,  supra,  is  urged  upon  us 
as  not  only  at  variance  with  the  rule  we  have  found, 
but  as  establishing,  for  the  purposes  of  this  proceed- 
ing, a  rule,  however  erroneous,  nevertheless  the  law  of  the 
case.  That  was  an  appeal  by  the  Moffitts  and  Thomas 
Roche  and  wife,  from  a  judgment  in  favor  of  John  Roche, 
foreclosing  said  foundry  mortgage  as  to  his  note  for  $1,000. 
The  foreclosure  was  decreed  not  only  against  the  Moffitts 
and  Thomas  Roche  and  wife,  but  also  as  to  O'Brien,  Ew- 
ing  and  Michler,  as  we  learn  from  the  ninth  finding  in  this 
case.  The  appellants  there  urged  no  question  of  former 
adjudication;  only  two  questions  were  made,  namely:  the 
sufficiency  of  the  plaintiff's  second  paragraph  of  com- 
plaint, and  the  first  paragraph  of  the  defendant's  answer. 
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The  character  of  the  answer  is  not  disclosed,  but  the  court 
said  it  was  not  error  to  sustain  a  demurrer  to  it,  as  it  at 
most  only  affected  questions  of  cost.  The  second  para- 
graph of  complaint  there  reviewed  is,  in  substance,  set  out 
in  the  opinion.  It  discloses  the  Lawler  foreclosure  and 
sale,  but  does  not  disclose  the  adjudication  in  that  fore- 
closure against  O'Brien,  Ewing  and  Michler,  or  even  that 
they  were  parties.  The  effect  of  the  point  against  the 
paragraph  of  complaint,  and  of  the  decision  upon  it,  is 
that  a  suit  by  one  of  several  mortgagees  to  foreclose,  as  to 
his  separate  note,  secured  by  the  same  mortgage  securing 
others,  does  not  merge  the  claims  of  the  other  mortgagees, 
and  does  not  preclude  them  from  foreclosing  and  selling, 
and  the  mortgagors'  rights  of  redemption,  as  to  each 
mortgagee,  could  not  be  lost  to  the  mortgagors  simply  by 
several  foreclosures  as  to  each  mortgagee  instead  of  the 
united  foreclosure  of  all  the  mortgagees. 

We  will  not  presume  that  this  court  adjudicated  a  ques- 
tion not  before  it,  in  a  case  not  affecting  the  rights  of  these 
appellants,  so  as  to  make  that  decision  a  rule  of  the  case 
upon  new  questions  arising  thereafter  between  other  par- 
ties, although  pbssibly  in  proceedings  collateral  to  such 
case. 

We  find  in  the  record  no  error  as  to  the  appellee  Roche. 

The  title  of  the  appellee  Hawley  to  the  house  and  lot, 
through  the  redemption  from  the  Roche  sale,  as  found  in 
the  thirteenth  and  fourteenth  special  findings,  is  attacked 
for  an  alleged  irregularity  in  the  payment  of  the  redemp- 
tion money  to  the  clerk  of  the  Circuit  Court  instead  of 
the  appellants,  who  held,  as  assignees  of  Roche,  the  certifi- 
cate of  purchase.  The  Revised  Statutes  of  1881,  section  768, 
provides  the  right  and  the  manner  of  redemption  by  the 
owner  of  lands  sold ;  sections  771,  772  provide  the  right 
and  the  manner  of  redemption  by  judgment  creditors,  and 
section  774  provides  the  right  of  redemption  by  lien  hold- 
ers other  than  judgment  creditors,  "  upon  the  same  terms 
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and  conditions  as  (therein)  herein  before  required  in  cases 
of  redemption  by  judgment  creditors." 

The  "  terms  and  condition,"  taking  together  all  of  these 
sections  with  the  fact  that  section  774  does  not  provide  the 
manner  of  making  the  redemption,  mean  the  manner  of 
redemption  provided  as  to  judgment  creditors. 

This  manner  was  pursued  by  Trammel,  as  found  by  the 
court,  and  the  subsequent  sale  and  title  under  section  773, 
R.  S.  1881,  by  venditioni  exponas,  seem  to  be  regular,  as 
found  by  the  court  below.  See  Hervey  v.  Krost, 116  Ind. 
268. 

If  the  appellants  held  any  enforcible  interest  in  the 
house  and  lot  at  the  time  of  the  redemption,  it  was  by  and 
through  the  Roche  certificate  of  purchase  transferred  to 
them.  By  the  assignment  of  the  certificate  they  occupied 
no  better  relation  to  the  property  than  Roche  occupied  be- 
fore the  transfer.  It  can  not  be  maintained  that  Tram- 
mel could  not  have  redeemed  from  Roche,  and  if  not,  why 
not  from  his  assignees,  the  appellants  ?  The  appellants 
desire  to  treat  their  purchaser  of  the  certificate  from  Roche 
as  a  redemption,  by  them,  from  the  sale  in  his  behalf,  and 
they  cite  Westerjield  v.  Kimmer,  82  Ind.  365,  in  support  of 
this  proposition.    v 

In  that  case  it  was  held  that  a  title  acquired  under  sher- 
iff's sale  in  1872  was  strengthened  by  the  purchase  of  the 
decree  of  1876 ;  that  such  purchase  operated  not  as  a  re- 
demption or  assignment,  but  as  a  cancellation.  There  is 
no  analogy  between  the  two  positions. 

O'Brien,  Ewing  and  Michler  had  no  recourse  upon  the 
house  and  lot  under  their  mortgage  as  secondary  security, 
until  they  had  exhausted  the  foundry  property,  held  as 
primary  security.  This  was  expressly  held  against  them 
in  Moffitt  v.  Roche,  77  Ind.  48.  When,  as  we  have  here 
held,  they  forfeited  their  remedy  against  the  primary 
property,  by  permitting  an  adjudication  which  estopped 
them  to  pursue  it,  the  circumstances  were  such  as  to  re- 
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lease  their  lien  against  the  house  and  lot,  the  secondary 
security. 

In  this  view  of  the  question,  the  appellants  were  entitled 
to  no  foreclosure  of  either  of  the  mortgages  sought  in 
their  cross-complaints  to  be  foreclosed.  The  knowledge 
of  Trammel,  Taylor  and  Hawley,  as  found  by  the  court  in 
the  fifteenth  and  sixteenth  special  findings,  that  the  ap- 
pellants had  lost  their  lien  on  the  house  and  lot,  did  not 
increase  the  equities  of  O'Brien,  Ewing  and  Michler,  nor 
give  them  new  equities. 

We  find  no  error  in  the  record. 

The  judgment  is  in  all  things  affirmed. 

Filed  February  22,  1893. 
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Redemption. — Clerk  Authorized  to  Receive  Redemption  Money. — Acceptance  by 
Clerk  of  Check,  Draft,  or  Note,  Instead  of  Money. — Liable  for  as  Money. — Re- 
demption Valid. — The  clerk  is  authorized  to  receive  money  paid  into  court 
for  the  purpose  of  redemption,  and  is  responsible  for  the  same  on  his  bond ; 
and,  if,  instead  of  receiving  money  for  such  purpose,  he  receives  checks, 
notes,  or  drafts,  as  money,  and  receipts  for  them  as  such,  he  must  account 
for  them  as  money ;  and,  in  such  case,  the  redemption  is  as  valid  and 
complete  as  if  money  had  been  tendered  and  accepted  for  such  purpose. 

Same. — Junior  Mortgagee. —  When  Entitled  to  Redeem  as  to  all  of  his  Mortgagor's 
Property  Affected  by  Judgment  on  Senior  Mortgage. — Where  a  junior  mort- 
gagee foreclosed  his  mortgage  upon  a  part  of  the  land  covered  by  a  senior 
mortgage,  and,  in  addition  to  such  foreclosure,  obtained  a  personal  judg- 
ment against  his  mortgagor,  such  junior  mortgagee  had  a  right  to  redeem 
as  to  all  of  his  mortgagor's  property  affected  by  a  judgment  in  favor  of 
the  senior  mortgagee. 

Same. — Judgment  Creditor. —  Who  is  in  Meaning  of  Redemption  Statutes. — Ju- 
nior and  Senior  Mortgagee. — Judgment, — Where  two  separate  actions  were 
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instituted  to  foreclose  respectively  a  senior  and  junior  mortgage,  in  part 
affecting  the  same  property,  and  by  agreement  of  the  parties,  and  by  or- 
der of  the  court  the  latter  suit  was  consolidated  with  the  former,  and 
separate  judgments  and  decrees  were  entered,  foreclosing  each  of  said 
mortgages,  and  in  the  decree  as  to  the  junior  mortgage  it  is  stated  that 
such  judgment  shall  be  subordinate  to  the  judgment  on  the  senior  mort- 
gagee, in  such  case  the  junior  mortgagee  becomes  a  judgment  creditor 
within  the  meaning  of  the  redemption  statutes. 

From  the  Carroll  Circuit  Court. 

C.  P.  Pollard,  P.  C.  Pollard,  P.  P.  Davidson  and  J".  C. 
Davidson,  for  appellants. 

i.  D.  Boyd,  for  appellees. 

Howard,  J. — This  was  a  suit  for  a  mandate  to  compel 
the  appellee  Van  Gundy  to  issue  a  sheriff's  deed  for  lands 
bought  at  sheriff's  sale. 

Appellants'  ancestor  Abner  H.  Bowen  had  heretofore 

brought  suit  to  foreclose  mortgages  held  by  him  on  certain 

real  estate  in  Carroll  county.    Appellee  William  Everman, 

also,  had  brought  suit  to  foreclose  a  second  mortgage  held 

by  him  on  a  part  of  said  real  estate.     By  order  of  court, 

and  agreement  of  parties,  the  latter  suit  was  consolidated 

with  the  former.     In  this  consolidated  action,  Abner  II. 

Bowen  recovered  judgment  against  the  owners  of  the  lands, 

and  a  decree  of  foreclosure,  "which  judgment  and  decree 

was  declared  to  be  prior  and  paramount  to  the  claim  and 

lien  of  said  William  Everman."     In  the  same  action  Wil- 
liam Everman  obtained  a  decree  of  foreclosure  against  the 

land  covered  by  his  second  mortgage,  and,  also,  a  personal 

judgment  against  his  debtor,  who  owned  said  land,  and 

also  owned  the  remaining  land  covered  by  the  mortgage 

of  Bowen.     The  judgment  and  decree  of  Everman  was 

declared  to  be  junior  and  subordinate  to  the  lien  and  claim 

of  Abner  II.  Bowen. 

The  judgment  in  favor  of  Abner  H.  Bowen  was  for 

$7.729.39 ;  and  on  the  sale  of  the  lands  mortgaged  to  him, 

it  was  decreed  that  "the  proceeds  arising  from  such  sale, 
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the  sheriff  is  directed  to  apply,  first,  to  the  payment  of  the 
costs  of  this  action ;  secondly,  to  the  payment  of  this  judg- 
ment in  favor  of  the  plaintiff  Abner  H.  Bowen ;  the  over- 
plus, if  any,  remaining  after  the  payment  of  the  foregoing 
judgment,  interest  and  costs,  to  be  paid  by  the  sheriff"  to 
the  clerk  of  this  court  for  the  use  of  the  party  lawfully 
authorized  to  receive  the  same." 

The  judgment  in  favor  of  William  Everman  was  for 
$1,369.06 ;  and  it  was  decreed  that  the  lands  mortgaged  to 
him  should  be  sold  subject  to  the  prior  lien  of  the  judg- 
ment in  favor  of  Abner  H.  Bowen,  "  the  priority  of  which 
is  found,  adjudged  and  declared,"  and  the  proceeds  of  such 
sale  the  sheriff  is  directed  to  apply,  "First,  to  the  payment 
of  costs ;  secondly,  to  the  payment  of  this  judgment  in  favor 
of  William  Everman,  and  the  overplus,  if  any, remaining 
after  payment  of  the  foregoing  judgment,  interest  and 
costs,  to  be  paid  to  the  clerk  of  this  court  for  the  use  of 
the  party  lawfully  authorized  to  receive  the  same ;  and  in 
the  event  said  mortgaged  premises  shall  fail  to  sell  for  a 
sum  sufficient  to  pay  and  satisfy  said  judgment  of  William 
Everman,  principal,  interest  and  costs,  the  residue  thereof 
remaining  unpaid,  shall  be  levied  of  the  goods  and  chat- 
tels, lands  and  tenements  of  the  defendants"  (owners  of 
all  the  lands  covered  by  both  the  Everman  and  the  Bowen 
mortgages). 

Afterwards,  as  stated  in  appellants'  complaint,  the  said 
Abner  H.  Bowen  received  from  his  debtor,  upon  his  "  said 
judgment,  the  sum  of  $5,906,  leaving  the  residue  unpaid ; 
and  on  the  8th  day  of  May  a  certified  copy  of  the  said  de- 
cree and  order  of  sale  was  sued  out  by  the  plaintiff  and 
issued  by  the  clerk  of  said  court  to  the  sheriff  of  said 
county,  who  advertised  and  offered  for  sale,  on  the  21st 
day  of  July,  1888,  the  land  in  said  decree,  described  as  the 
south  half  of  the  southwest  qurter  of  the  northwest  quar- 
ter of  section  30,  and  the  northeast  quarter  of  the  north- 
west Quarter  of  section  3L  all  in  townshiD  24.  ranire  1  east. 
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in  said  county  and  State,  which  were  sold  to,  and  purchased 
by,  the  plaintiff,  at  said  sheriff's  sale,  for  the  sum  of  $900, 
and  thereupon,  at  the  date  aforesaid,  the  said  sheriff  ex- 
ecuted to  the  plaintiff  a  certificate  of  sale  for  said  lands,  in 
due  form  of  law,  which  plaintiff  still  holds." 

In  the  special  finding  of  facts  by  the  court,  it  is  stated 
that  afterwards,  to  wit :  "  On  the  1st  day  of  September, 
1889,  being  more  than  one  year  after  the  date  of  said  sale, 
the  said  Abner  H.  Bowen  presented  said  certificate  to  said 
defendant  Van  Gundy,  as  such  sheriff,  and  demanded  the 
execution  to  him  of  a  sheriff's  deed  for  said  lands  so  pur- 
chased by  him,  which  demand  the  said  sheriff  refused, 
claiming  that  said  William  Everman  had  redeemed  said 
lands  from  said  sale  by  paying  to  the  clerk  of  said  court 
such  sum  as  was  required  of  him  by  law,  and  that,  there- 
fore, he  could  not  lawfully  execute  such  sheriff's  deed,  and 
refused  to  do  so." 

It  further  appears,  that  on  the  2d  day  of  April,  1889,  be- 
ing within  one  year  after  said  sale,  the  said  William  Ever- 
man filed  his  affidavit  in  due  form  with  the  clerk  of  the 
Carroll  Circuit  Court,  reciting  his  junior  judgment  and 
offering  to  redeem  said  land  from  said  sale ;  that  he  gave 
to  the  clerk  his  check  for  $955,  the  sum  necessary  for  such 
redemption,  which  check  the  clerk  received  as  money  and 
had  cashed  in  bank  for  the  full  face  thereof,  and  thereupon 
issued  to  said  Everman  a  certificate  of  redemption  of  said 
land,  from  the  sale  made  on  the  21st  day  of  July,  1888,  on 
the  judgment  of  Abner  H.  Bowen,  and  said  clerk  has  ever 
since  had  said  money,  in  gold  coin  and  legal  tender  notes 
of  the  United  States,  ready  to  pay  over  to  said  Abner  H. 
Bowen,  during  his  life,  and  to  appellants,  his  heirs,  since 
his  decease. 

It  appears  further,  that  all  the  requirements  of  the  stat- 
ute as  to  filing  and  recording  in  the  lis  pendens  record  were 
duly  observed;  that  no  other  person  had  redeemed  said 
Vol.  133—43. 
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lands  prior  to  said  redemption  by  Everraan,  and  that  the 
judgment  in  favor  of  said  Everman  has  never  been  paid. 

Upon  the  facts  the  court  found,  as  conclusions  of  law, 
that  the  appellee  Everman  had  the  right  to  redeem  from 
the  sale  made  to  Bowen,  and  that  he  did  so  redeem. 

Appellants  have  assigned  numerous  errors,  but  contend 
for  only  three,  viz. :  that  the  personal  check  of  the  redemp- 
tioner  in  lieu  of  lawful  money  was  not  sufficient ;  that  he 
attempted  to  redeem  two  tracts  sold  at  separate  bids  whilst 
holding  a  lien  (if  any  he  had)  against  only  one  of  them  ; 
and  that  he  was  not  a  judgment  creditor  within  the  mean- 
ing of  the  redemption  statutes  of  this  State. 

The  clerk  is  authorized  to  receive  money  paid  into  court 
on  judgments,  in  redemption,  and  in  other  cases,  and  is 
responsible  for  the  same  on  his  bond.  If  he  so  receives 
checks,  notes  or  drafts  as  money  and  receipts  for  them  as 
such,  he  must  account  for  them  as  money.  In  this  case 
the  clerk  at  once  cashed  the  check  in  bank,  and  has  ever 
since  held  the  money  ready  to  pay  over  to  appellants.  The 
clerk  might  have  required  the  payment  to  be  made  in 
money,  but,  as  he  accepted  the  check  as  money,  the  redemp- 
tion, so  far  as  such  payment  is  concerned,  is  complete.  See 
Boyd  v.  Olvey,  82  Ind.  294 ;  also,  Buford  v.  Henzier,  8  Bis- 
sell,  177. 

As  to  the  second  alleged  error,  that  appellee  Everman 
attempted  to  redeem  two  tracts  while  holding  a  lien  against 
only  one,  it  is  sufficient  to  say  that  appellee's  redemption 
was  based  upon  his  judgment,  and  that,  as  holding  a  per- 
sonal junior  judgment  lien,  he  was  entitled  to  redeem  from 
the  sale  of  any  property  owned  by  his  debtor.  His  judg- 
ment lien  covered  not  only  the  land  described  in  his  own 
mortgage,  but  also  all  other  property  owned  by  his  debtor, 
including  all  the  land  sold  under  appellants'  prior  mort- 
gage. 

Finally,  was  the  appellee  William  Everman  a  judgment 
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creditor  within  the  meaning  of  the  redemption  statutes  of 
this  State? 

Section  771,  R.  S.  1881,  provides  that,  in  the  absence  of 
a  redemption  by  the  owner,  "  The  real  estate  sold,  or  any 
parcel  or  parcels  thereof  sold  in  one  body,  may  be  redeemed 
at  any  time  within  one  year  from  the  date  of  sale,  by  any 
judgment  creditor,  his  executors,  administrators,  or  assigns 
holding  a  judgment  or  decree  against  the  defendant  whose 
title  or  interest  shall  have  been  sold,  which,  at  the  time  he 
or  they  offer  to  redeem,  shall  be  a  lien  upon  such  title  or 
interest,  and  which  shall  be  junior  to  the  judgment  under 
which  the  property  was  sold." 

In  the  13th  finding  of  the  court  in  this  case  it  is  found 
that  the  original  judgment  "  in  favor  of  the  said  William 
Everman,  and  the  lien  created  thereby,  was  declared 
therein  to  be  inferior  and  subordinate  to  the  lien  created 
by  said  judgment  in  favor  of  the  said  Abner  H.  Bowen." 
The  original  decree  is  in  the  record  by  bill  of  exceptions, 
and  fully  sustains  this  finding  of  the  court. 

In  that  decree  two  distinct  judgments  were  rendered, 
one  in  favor  of  Abner  H.  Bowen,  declared  to  be  prior, 
and  one  in  favor  of  William  Everman,  subordinate  to  the 
former.  In  appellants'  complaint  it  is  also  expressly 
alleged  that  the  mortgage  to  appellee  Everman,  upon 
which  his  said  judgment  is  based,  "was  junior  to  the 
mortgages  held  by  the  plaintiff." 

The  decree  was  not  joint;  separate  and  distinct  judg- 
ments and  orders  of  sale  are  entered  up.  In  the  prior 
judgment,  the  sheriff"  is  ordered  to  apply  the  proceeds  of 
sale,  "first,  to  the  payment  of  the  costs  of  this  action ;  sec- 
ondly, to  the  payment  of  this  judgment  in  favor  of  the  plain- 
tiff, Abner  H.  Bowen,  the  overplus,  if  any,  remaining  after 
the  payment  of  the  foregoing  judgment,  interest  and  costs, 
to  be  paid  by  the  sheriff"  to  the  clerk  of  this  court,  for  the 
use  of  the  party  lawfully  authorized  to  receive  the  same." 
No  provision  is  made  for  the  payment  of  any  part  of  the 
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proceeds  of  the  sale  under  this  judgment  to  the  junior 
creditor,  Everman.  He  is,  however,  given  a  distinct  judg- 
ment of  his  own  for  the  amount  due  him,  and  the  lands 
embraced  in  his  mortgage  are  ordered  sold,  subject,  how- 
ever, to  the  prior  lien  of  the  judgment  "in  favor  of  Abner 
H.  Bowen,  the  priority  of  which  is  found,  adjudged  and 
declared." 

Neither  was  the  sale  under  the  decree  made  by  order  of 
Everman,  nor  did  he  have  any  part  in  it.  On  the  contrary, 
as  alleged  in  appellants'  complaint,  "A  certified  copy  of 
the  said  decree  and  order  of  sale  was  sued  out  by  the  plain- 
tiff and  issued  by  the  clerk  of  said  court  to  the  sheriff  of 
said  county." 

In  Hervey  v.  Krost,  116  Ind.  268,  it  is  said  that  "A  cred- 
itor who  directs  the  sale  of  his  debtor's  property  is,  in 
contemplation  of  law,  present  at  the  sale,  and  has  the  op- 
portunity and  is  in  condition  to  bid  the  fair  value  of  the 
property,  at  least  to  an  amount  equal  to  the  judgment 
upon  which  he  exposes  it  to  sale.  If  he  bids  less  than  the 
amount  of  his  claim,  or  if  he  permits  it  to  be  sold  for  less, 
it  should  be  conclusively  presumed,  as  between  him  and 
the  purchaser,  and  other  creditors  holding  liens  which  en- 
title them  to  redeem,  that  the  amount  of  the  bid  was  the 
true  value  of  the  property  to  him." 

Appellants  have,  therefore,  little  cause  to  complain,  for, 
by  accepting  the  sum  paid  in  redemption  of  the  land  in 
this  case,  they  should  be  conclusively  presumed  to  receive 
the  true  value  of  the  property  to  them.  But  should  appel- 
lee be  denied  the  right  to  redeem,-  it  would  be  difficult  to 
conceive  of  what  use  his  judgment  was  to  him.  The  de- 
cree gave  him  no  right  to  any  overplus  of  the  proceeds  of 
sale,  should  there  be  any  after  payment  of  appellants'  prior 
judgment.  The  decree,  however,  did  give  him  a  judgment 
separate  from  and  junior  to  appellants'  judgment,  and  the 
statute  adds  to  this  the  right  to  redeem  from  the  sale  un- 
der the  senior  judgment.     We   think  that   the  appellee 
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William  Everman  pursued  the  course  pointed  out  by  the 
statute,  and  that  his  redemption  is  complete,  and  that  the 
court  therefore  correctly  refused  to  grant  appellants'  prayer 
for  mandate  against  appellee  Van  Gundy,  the  sheriff. 
The  judgment  is  affirmed,  with  costs. 

Filed  March  7,  1893. 
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Criminal  Law. — Misconduct  of  Counsel. — Argument  Before  Jury. — Comment 
on  Defendant?*  Demeanor  During  Trial. — Motion  to  Discharge  Prisoner. — 
Practice. — Where  counsel  for  the  State,  in  a  criminal  action,  in  his  open- 
ing argument  to  the  jury,  commented  upon  the  demeanor  of  the  defend- 
ant, in  the  presence  of  the  jury,  during  the  progress  of  the  trial,  and  also 
while  on  the  witness  stand,  and  upon  objection  to  such  remarks  by  the 
defense,  the  court  in  the  presence  and  hearing  of  the  jury  admonished 
counsel  of  the  impropriety  of  such  remarks,  and  counsel  explained  that 
he  only  intended  to  comment  on  the  defendant  as  a  witness,  such  remarks 
by  counsel  under  the  circumstances  did  not  amount  to  reversible  error; 
■  and  a  motion  to  discharge  the  defendant,  because  of  the  above  alleged 
misconduct  of  counsel,  was  correctly  overruled,  even  if  the  remarks 
of  counsel  were  unwarranted  and  prejudicial,  the  relief  to  which  the  de- 
fendant was  entitled,  if  any,  being  to  a  discharge  of  the  jury  and  the  em- 
panneling  of  a  new  jury  to  try  the  case. 

Same. — Practice. — Argument  Before  Jury. — Stepping  Beyond  Bounds  of  Legit- 
imate Argument. — When  Opposing  Counsel  can  not  Complain. — Where,  in  a 
criminal  action,  counsel  for  the  defendant  steps  outside  the  bounds  of 
legitimate  argument,  and  discusses  matters  not  proper  to  be  considered, 
the  defense  is  in  no  position  to  complain  if  counsel  for  the  State  fol- 
low them  without  such  bounds  and  reply  to  such  argument ;  although 
discussion  ought  to  be  confined  to  matters  properly  within  the  case. 

Same. — Killing  of  Wife  by  Husband. — Evidence. — Relations  Previous  to  Homi- 
cide.— Treatment  of  Wife  by  Husband. — Where  an  indictment  charges  the 
defendant  with  murder  in  the  second  degree  and  with  manslaughter  in 


186  572 

133  677 

149  687 

149  689 

138  077 

168  545 


678  SUPREME  COURT  OF  INDIANA, 

Sibeny  v.  The  State. 

the  killing  of  his  wife,  testimony  as  to  relations  existing  between  the 
defendant  and  his  wife,  previous  to  the  homicide,  and  as  to  his  treatment 
of  her,  is  competent. 

Same. — Evidence. — Conduct  of  Defendant  While  in  Jail. — Harmless  Error. — 
Evidence  concerning  the  conduct  of  a  defendant  in  a  criminal  action, 
while  confined  in  jail  awaiting  trial,  is  proper;  and  evidence  which  is 
unimportant,  and  the  admission  of  which  is  harmless,  does  not  amount 
to  reversible  error. 

Same. — Evidence. — As  to  Reputation. — Cross-Examination  as  to  Positive  Knowl- 
edge of  Conduct  Permissible. — Where,  in  a  criminal  action  for  homicide, 
a  witness  on  examination  in  chief  had  testified  as  to  the  defendant's  rep- 
utation for  peacefulness  and  quietude  and  as  to  his  treatment  of  his 
deceased  wife  previous  to  her  death,  it  is  not  improper  to  cross-exam- 
ine such  witness  as  to  his  knowledge  of  the  defendant's  ill  treatment  of 
his  wife,  whom  he  was  charged  with  having  killed. 

Same. — Homicide. — Evidence. — Revolver.  —  When  Admissible  in  Evidence- — 
The  introduction  of  a  revolver  in  evidence,  from  which  it  is  claimed  the 
shot  was  fired  which  produced  the  death  with  which  the  defendant  is 
charged,  and  the  testimony  of  a  competent  witness  as  to  how  the  revolver 
could  be  discharged,  is  not  error  when  the  revolver  has  been  sufficiently 
identified. 

Same. — Homicide. — Eye  Witness  to. — Appearance  of  Before  Orand  Jury. — 
Names  of  Indorsed  on  Indictment. — Absence  of  on  Trial. — Right  of  State  to 
Proceed  with  Other  Evidence. — Where  there  are  eye  witnesses  to  a  homicide, 
who  appeared  before  the  grand  jury,  and  whose  names  were  indorsed  on 
an  indictment  therefor,  the  absence  of  such  witnesses  on  trial,  when  due 
diligence  to  obtain  them  is  shown  by  the  State,  will  not  prevent  the  State 
from  introducing  other  evidence  to  make  out  its  case. 

Same. — Instructions  to  Jury. — Reasonable  Doubt. — Erroneous  Instruction  as  to. 
— Exoneration  of  Juror  From  Oath. — Where  the  court,  in  a  criminal  ac- 
tion, in  instructing  the  jury  as  to  the  question  of  reasonable  doubt,  said, 
among  other  things:  "You  are  not  at  liberty  to  disbelieve  as  jurors  if 
you  believe  as  men ;  your  oath  imposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oath  had  been  administered,"  such  in- 
struction, in  effect,  relieves  the  jury  from  the  obligation  of  their  oath, 
and  amounts  to  reversible  error.  Any  instruction  to  the  jury  having  for 
its  purpose  or  effect  the  exoneration  of  a  juror  from  his  oath  is  er- 
roneous. 

Same. — Instructions  to  Jury. — Reasonable  Doubt. — Erroneous  Definition  of — 
In  an  instruction  to  a  jury  on  the  question  of  reasonable  doubt,  the  court 
among  other  things,  said :  "A  reasonable  doubt  is  such  a  doubt  as  the 
jury  are  able  to-  give  a  reason  for."  This  definition  of  " reasonable 
doubt "  is  erroneous  and  misleading  for  the  reasons,  that  it  puts  upon 
the  defendant  the  burden  of  furnishing  to  every  juror  a  reason  why  he  is 
not  satisfied  of  his  guilt  with  the  certainty  required  by  law  before  there 
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can  be  a  conviction ;  that  a  person  often  doubts  about  a  thing  for  which  he 
can  give  no  reason,  or  has  an  imperfect  knowledge. 

Prom  the  Wells  Circuit  Court. 

L.  Mock,  A.  Simmons,  A.  N.  Martin  and  JS.  C.  Vaughn, 
for  appellant. 

J.  H.  C.  Smith  and  W.  A.  Branyan,  for  appellee. 

Olds,  J. — This  was  a  prosecution  against  the  appellant. 
The  indictment  is  in  two  counts.  The  first  count  charges 
murder  in  the  first  degree,  and  the  second  count  charges 
involuntary  manslaughter.  The  person  alleged  to  have 
been  killed  was  Emma  Siberry,  wife  of  the  appellant. 
There  was  a  motion  to  quash  each  count  of  the  indict- 
ment, which  was  overruled  and  exceptions  taken  thereto. 

The  appellant  pleaded  not  guilty.  There  was  a  trial  by 
jury  and  a  verdict  of  guilty  of  involuntary  manslaughter, 
assessing  appellant's  punishment  at  fifteen  years  in  the 
State  prison. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled and  exceptions  reserved.  The  appellant  also  moved 
an  arrest  of  judgment,  which  motion  was  overruled  and 
exceptions  taken. 

Errors  are  assigned  on  the  several  rulings  of  the  court. 
The  first  alleged  error  discussed  by  counsel  for  the  appel- 
lant relates  to  what  is  contended  as  being  misconduct  of 
counsel  for  the  State  in  the  argument  of  the  cause. 

Mr.  Simmons,  one  of  the  counsel  for  the  State,  in  the 
opening  argument  to  the  jury,  referring  to  the  accused, 
said:  " During  the  trial  of  this  cause,  as  he  sat  there  by 
his  counsel,  and  while  on  the  witness  stand,  his  conduct 
showed  that  he  did  not  care  for  the  death  of  his  wife.  He 
sat  there  and  smiled  while  the  witnesses  detailed  the  awful 
crime."  To  this  statement  counsel  for  appellant  at  the 
time  objected,  and  the  court  sustained  the  objection,  and,  in 
the  presence  and  hearing  of  the  jury,  the  court  admonished 
counsel  that  it  was  improper  for  counsel  to  comment  upon 
the  appearance  or  actions  of  the  accused  as  a  prisoner  at 
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the  trial,  and  that  he  should  confine  hie  criticism  to  the 
defendant's  appearance  and  actions  on  .the  stand  as  a  wit- 
ness only.  Mr.  Simmons  then  remarked  that  he  only 
intended  to  comment  on  the  appellant  as  a  witness ;  where- 
upon counsel  for  appellant  moved  the  court  "  to  discharge 
the  appellant  from  the  charge  for  which  he  was  heing  pros- 
ecuted," and  the  court  overruled  the  motion,  to  which  rul- 
ing the  appellant  excepted.  This  ruling  was  correct.  The 
appellant  had  testified  as  a  witness,  and  counsel  for  the  State 
was  commenting  upon  his  testimony  and  the  weight  that 
should  be  given  to  it,  and  in  doing  so  alluded  to  the  con- 
duct of  the  witness  in  the  presence  of  the  jury,  during 
the  trial.  It  presents  a  different  question  from  that  of  a 
case  wherein  the  accused  had  not  testified  as  a  witness. 
The  defendant  had  testified  as  a  witness,  and  coun- 
sel had  commented  upon  his  conduct,  but  when  objec- 
tion was  made  the  court  sustained  the  objection  and  ad- 
monished counsel,  in  the  presence  of  the  jury,  that  his 
comments  in  relation  to  the  prisoner's  conduct  were  im- 
proper, and  counsel  explained  his  remarks  as  only  intend- 
ing them  to  apply  to  his  conduct  as  a  witness.  As  to  the 
ruling  of  the  court  on  the  motion  to  discharge  the  prisoner, 
this  ruling  was  correct,  even  if  the  remarks  of  counsel 
were  unwarranted  and  prejudicial,  for,  if  the  comments  of 
counsel  were  prejudicial,  the  extent  of  the  relief  to  which 
the  appellant  would  have  been  entitled  was  the  discharge 
of  the  jury  and  impanneling  of  a  new  jury  to  try  the  case. 
He  was  not  entitled  to  be  discharged  from  the  charge  upon 
which  he  was  being  tried,  and  this  is  what  he  asked  the 
court  to  do.  He  was  not  entitled  to  have  the  jury  dis- 
charged and  a  new  one  impanneled.  Jurors  must  be 
regarded  as  reasonably  intelligent  men,  and  not  to  be  in- 
fluenced by  mere  trivial  and  unwarranted  statements  or 
occurrences  during  the  trial,  and  especially  so  when,  as  in 
this  case,  the  court  admonishes  counsel  that  the  statements 
were  improper.     The  harm,  if  any  could  have  resulted 
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from  the  statement  of  counsel,  must  be  held  to  have  been 
corrected  by  the  ruling  and  admonition  of  the  court.  We 
do  not  mean  to  hold  that  the  comments  were  such  as  were 
unwarranted  and  erroneous  if  they  had  not  been  noticed 
by  the  court.  The  appellant  had  testified  as  a  witness  in 
his  own  behalf,  and  the  comments  made  by  counsel  as  to 
the  conduct  of  the  witness  were  in  relation  to  such  acts  of 
his  as  had  occurred  in  court  during  the  trial,  in  the  pres- 
ence of  the  jury,  and  it  is,  to  say  the  least,  questionable 
whether  or  not,  if  the  court  had  not  held  them  improper, 
and  admonished  counsel  against  such  comments,  it  would 
have  constituted  such  prejudicial  error  as  would  have  en- 
titled the  appellant  to  a  reversal  of  the  judgment. 

It  is  further  contended  that  there  was  prejudicial  error 
in  the  conduct  of  Mr.  Smith,  another  of  the  counsel  for 
the  State,  in  his  statement  in  argument  to  the  jury,  in 
which  he  said :  "  Gentlemen  of  the  jury,  Mi;.  Mock,  one  of 
the  counsel  for  the  defendant  has  cast  a  reflection  upon  the 
State  by  charging  that  it  had  suppressed  the  testimony  of 
Jonathan  Campbell  and  his  wife,  but  I  want  to  say  to  you 
that  it  is  not  true.  On  the  contrary,  the  State  has  made 
every  effort  to  get  said  witnesses,  and  has  had  subpoenas 
issued."  Here  appellant's  counsel  objected  to  the  line  of 
argument  being  pursued,  and  Mr.  Smith  turned  to  the 
court  and  said :  "  Your  Honor,  where  is  the  showing  made 
by  the  State  as  to  these  witnesses  ?  It  is  a  paper  in  the 
case,  and  I  want  to  read  it  to  the  jury."  Whereupon  the 
«court  said :  "  It  has  not  been  introduced  in  evidence,  I  be- 
lieve, and  it  would  not  be  proper  to  read  it  to  the  jury." 
Thereupon  Mr.  Smith  said  to  the  jury :  "  The  court  holds  it 
would  be  improper  to  read  the  showing  to  you,  and,  there- 
fore, I  will  not  do  so." 

In  relation  to  this  same  matter,  it  is  also  contended  that 
there  was  prejudicial  error  in  the  statements  of  Mr.  Branyan, 
in  argument,  in  which  he  said :  "  The  counsel  for  the  de- 
fense complains  that  the  Campbells  were  not  brought  into 
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court  by  the  State.  The  evidence  of  the  Campbells  was 
taken  down  in  writing  at  the  coroner's  inquest,  and  it  is 
in  court,  and  if  defendant's  counsel  will  agree  to  it  we  will 
take  time  out  of  the  space  allotted  to  me  and  read  it  to 
the  jury.  The  counsel  talks  about  the  defendant  being  in 
jail  and  not  being  able  to  prepare  for  his  defense ;  he  had 
the  right  to  have  lawyers  employed  and  paid  for  by  the 
State ;  he  had  all  the  machinery  of  the  law  at  his  com- 
mand ;  he  could  send  subpoenas  to  any  county  of  the  State 
and  attach  witnesses  in  its  remotest  corner  and  have  them 
arrested  and  brought  into  court  if  necessary,"  to  which  re- 
marks and  statements  of  Mr.  Branyan  the  appellant  at  the 
time  objected,  and  the  court  made  no  ruling  upon  the  ob- 
jection. 

As  it  appears  from  the  record,  these  statements  of  Mr. 
Mock  and  Mr.  Branyan,  in  argument,  were  made  in  an- 
swer to  the  argument  of  counsel  for  the  appellant  in  rela- 
tion to  the  absence  of  Mr.  and  Mrs.  Campbell,  as  witnesses. 
It  would  seem  that  counsel  for  the  defense,  in  their  argu- 
ment, desired  to  base  their  defense,  or  gain  some  advantage 
for  their  client  on  some  supposed  testimony  of  the  Camp- 
bells, or  some  fact  in  relation  to  the  Campbells  not  before 
the  jury,  and  stepped  outside  the  bounds  of  legitimate  argu- 
ment to  discuss  the  absence  of  the  Campbells,  and  their  sup- 
posed knowledge  of  the  case,  and  that  counsel  for  the  State 
felt  called  upon  to  answer  it,  and  did  so  in  the  manner 
here  stated.  This  mode  of  conducting  an  argument  in 
either  a  criminal  or  civil  case  is  to  be  condemned,  but 
when  counsel  for  the  defense  step  outside  the  bounds  of 
the  case  and  indulge  in  the  discussion  of  matters  not  be- 
fore the  jury,  and  thus  pursue  a  line  of  illegitimate  argu- 
ment, it  comes  with  ill  grace  and  with  poor  favor  to  ask 
the  court  to  restrain  opposing  counsel  from  answering  such 
illegitimate  argument,  and  prevent  them  from  clearing 
away  the  rubbish  illegitimately  brought  into  the  case,  and 
casting  it  out  that  it  may  not  mislead  the  jury.     While  it 
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is  true  that  the  better  practice  is  to  interpose  an  objection 
to  the  first  counsel  who  steps  outside  and  discusses  matter 
not  properly  before  the  jury,  rather  than  allow  him  to 
proceed  and  meet  it  by  counter  argument,  yet  when  one 
steps  aside  and  treats  a  matter  as  being  within  the  pale 
of  legitimate  discussion  in  the  case,  having  opened  the 
door  he  can  not  object  if  opposing  counsel  is  permitted  to 
answer  him,  although  the  court  might,  and  probably  ought 
to  confine  the  discussion  at  all  "times  to  matters  properly 
within  the  case.  It  is  immaterial  to  determine  whether 
the  statements  of  counsel  were  strictly  within  the  bounds 
of  legitimate  argument  or  not,  as  the  door  was  opened  for 
it  by  counsel  for  the  appellant,  they  can  not  complain 
if  counsel  for  the  State  walked  in  at  the  door  which  they 
had  opened. 

In  this  case  there  is  no  ruling  of  the  court  adverse  to 
the  appellant  upon  which  to  predicate  error.  Some  of  the 
statements  were  entirely  legitimate.  Mr.  Mock's  denial 
of  the  charge  made  by  counsel  for  appellant,  that  the 
State  had  suppressed  the  testimony  of  the  Campbells,  and 
the  statement  of  Branyan  that  the  defendant  had  the  ben- 
efit of  the  machinery  of  the  law  to  compel  the  attendance 
of  witnesses,  were  legitimate  in  answer  to  the  line  of  ar- 
gument to  which  they  were  addressed.  There  was  no  mo- 
tion addressed  to  the  court  with  a  view  of  having  the 
statements  withdrawn  from  the  jury,  or  the  jury  admon- 
ished as  to  their  duty  to  disregard  any  statement  of  coun- 
sel regarded  as  illegitimate,  nor  was  there  any  motion  to 
discharge  the  jury  and  demand  for  a  trial  by  another  and 
impartial  jury. 

It  is  no  doubt  the  correct  rule  that  where  there  is  a  gross 
abuse  of  the  privilege  of  counsel  to  the  manifest  prejudice 
of  the  accused,  the  judgment  should  be  reversed,  but  we 
do  not  think  there  was  any  such  abuse  shown  in  this  case 
as  makes  it  probable  that  it  operated  to  the  prejudice  of 
the  accused.     We  do  not  think  that  what  occurred  would 
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be  liable  to  affect  the  decision  of  an  intelligent  jury,  or 
lead  them  to  be  governed  by  anything  in  their  decision 
other  than  the  law  and  the  legitimate  evidence*  in  the  case. 

It  is  next  urged  that  the  court  erred  in  permitting  certain 
witnesses  t6  testify  as  to  the  relations  existing  between  ap- 
pellant and  his  wife,  the  deceased,  during  their  short  mar- 
ried life,  previous  to  the  homicide,  and  as  to  his  treatment 
of  her.  This  cla88  of  evidence  was  entirely  legitimate, 
though  the  particular  statements  complained  of  were  made 
in  answer  to,  and  were  in  response  to,  questions  propounded 
for  the  purpose  of  eliciting  them,  and  no  objections  were 
made  to  the  questions,-  but  afterwards  a  motion  was  made 
to  strike  out  the  answer. 

It  is  next  contended  that  the  court  erred  in  permitting 
one  Paterson,  a  witness,  to  testify  as  to  the  conduct  of  the 
appellant  while  in  jail  awaiting  trial  on  this  charge.  This 
evidence  was  proper.  The  particular  question  objected  to 
related  to  the  regularity  with  which  he  took  his  meals, 
which,  of  itself,  may  have  been  of  no  importance,  but  nec- 
essarily, in  this  class  of  testimony,  as  well  as  that  pre- 
viously referred  to,  some  facts  will  be  developed  in  course 
of  an  examination,  which,  of  themselves  are  unimportant, 
but  the  admission  of  them  is  harmless,  and  it  does  not  con- 
stitute reversible  error. 

It  is  next  contended  that  the  court  erred  in  permitting 
certain  questions  to  be  propounded  to,  and  answered  by, 
one  George  Yarger,  a  witness  on  behalf  of  appellant,  on 
cross-examination.  The  witness  had  testified  to  the  rela- 
tions existing  between  the  appellant  and  his  deceased  wife, 
and  his  treatment  of  her  prior  to  the  homicide,  and  as  to 
appellant's  reputation  for  peacefulness  and  quietude ;  and 
the  questions  objected  to  on  cross-examination  related  to  his 
knowledge  of  the  appellant's  ill  treatment  of  his  wife,  and 
the  examination  was  not  beyond  the  bounds  of  cross-ex- 
amination, in  view  of  the  examination  in  chief. 

It  is  contended  that  the  court  erred  in  permitting  the  re- 
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volver  from  which  the  State  claimed  the  shot  was  fired  which 
produced  death  to  be  exhibited  to  the  jury,  and  allowing  a 
competent  witness  to  testify  how  it  could  be  discharged,  for 
the  reason  that  the  evidence  fails  to  identify  the  revolver  as 
the  one  from  which  the  shot  was  fired  that  penetrated  the 
body  of  the  deceased  and  produced  her  death.  There  is 
nothing  in  this  objection.  There  was  sufficient  evidence 
of  identification  to  entitle  this  evidence  to  go  to  the  jury. 

Mr.  and  Mrs.  Campbell  were  eye-witnesses  to  the  homi- 
cide. They  were  before  the  grand  jury,  and  their  names 
were  indorsed  on  the  indictment.  On  the  trial,  upon  the 
showing  by  the  State  that  it  had  made  diligent  effort  to 
produce  the  said  witnesses,  and  was  unable  to  do  so,  the 
court  permitted  the  introduction  of  other  witnesses  to  es- 
tablish the  commission  of  the  homicide  and  the  guilt  of 
the  defendant,  and  allowed  the  State  to  prove  the  declara- 
tions of  the  appellant.  This  is  shown  by  the  bill  of  excep- 
tions. It  is  contended  that  this  was  error.  It  does  not 
appear  that  any  objection  was  made  to  the  action  of  the 
court  in  this  respect,  until  after  the  trial,  and  then  appel- 
lant asked  a  new  trial  on  this  account,  by  reason  of  sur- 
prise. 

The  record  does  not  present  a  case  where  the  State 
should  be  required  to  call  and  examine  an  eye-witness  to 
the  transaction,  even  if  it  could  be  required  in  any  case 
under  our  practice.  Certainly  the  State  could  not  be  re- 
quired to  abandon  a  prosecution  which  it  had  abundant 
evidence  to  support,  by  reason  of  the  fact  that  the  eye- 
witness to  the  transaction  had  gone  beyond  the  jurisdic- 
tion of  the  court,  and  the  State  had  used  all  due  diligence 
to  produce  him.  We  do  not  decide  that  there  may  not  be 
a  case  where  the  State  should  be  required  to  call  the  eye- 
witnesses to  the  transaction.  What  we  do  decide  is  that  the 
court,  in  this  case,  committed  no  error  in  overruling  the 
motion  for  a  new  trial  based  upon  this  reason. 

A  question  is  presented  as  to  the  correctness  of  the  in- 
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struetions  given  by  the  court  in  relation  to  the  degree  of 
certainty  with  which  the  guilt  of  the  accused  must  be  es- 
tablished to  warrant  a  conviction.  It  arises  out  of  an  ad- 
ditional effort  of  a  trial  court  to  formulate  and  enunciate 
a  clear  and  lucid  definition  of  the  term  reasonable  doubt. 

On  this  question  the  court  instructed  the  jury  as  follows : 

"53.  The  court  instructs  the  jury  that,  as  a  matter  of 
law,  the  doubt  which  the  juror  is  allowed  to  retain  in  his 
own  mind,  and  under  which  he  should  frame  a  verdict  of 
not  guilty,  must  always  be  a  reasonable  one.  A  doubt 
produced  by  undue  sensibility  in  the  mind  of  the  juror,  in 
view  of  the  consequences  of  his  verdict,  is  not  a  reasonable 
doubt,  and  a  juror  is  not  allowed  to  create  sources  or  ma- 
terial for  doubt  by  resorting  to  trivial  or  fanciful  supposi- 
tions and  remote  conjectures  as  to  a  possible  state  of  facts 
differing  from  that  established  by  the  evidence.  You  are 
not  at  liberty  to  disbelieve,  as  jurors,  if  you  believe  as 
men.  Your  oath  imposes  on  you  no  obligation  to  doubt 
when  no  doubt  would  exist  if  no  oath  had  been  adminis- 
tered. *  *  *  In  a  criminal  case  like  the  one  at  bar, 
before  you  can  find  the  defendant  guilty,  there  must  not 
only  be  a  conscientious  belief  on  the  part  of  each  juror  of 
the  defendant's  guilt,  but  there  must  be  a  conscientious 
conviction,  beyond  all  reasonable  doubt,  of  his  guilt.  The 
jury  may  conscientiously  believe  the  defendant  guilty,  and 
yet  not  be  convinced  to  that  degree  of  certainty  which  the 
law  requires  in  order  to  warrant  a  conviction. 

"54.  The  jury  are  instructed  that  by  the  words  *  rea- 
sonable doubt,'  is  meant  actual,  substantial  doubt,  and  it 
may  arise  either  from  the  evidence  or  a  want  of  evidence 
in  this  case.  It  is  that  state  of  the  case  which,  after  a 
comparison  of  all  the  evidence,  leaves  the  minds  of  the 
jurors  in  that  condition  that  they  can  say  that  they  feel  an 
abiding  conviction  of  the  guilt  of  the  defendant,  and-  are 
fully  satisfied  of  the  truth  of  the  charge. 

"  55.     The  court  instructs  the  jury  that,  in  a  legal  sense, 
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a  reasonable  doubt  is  a  doubt  which  has  some  reason  for 
its  basis.  It  does  not  mean  a  captious  or  speculative  doubt, 
or  a  doubt  from  mere  whim,  caprice,  or  groundless  con- 
jecture. A  reasonable  doubt  is  such  a  doubt  as  the  jury 
are  able  to  give  a  reason  for.  » 

"  56.  I  instruct  you  that  evidence  is  sufficient  to  re- 
move a  reasonable  doubt  when  it  is  sufficient  to  convince 
the  judgment  of  ordinarily  prudent  men  with  such  force 
that  they  would  act  upon  that  conviction  without  hesita- 
tion in  their  own  most  important  affairs  or  concerns  of 
life." 

To  say  the  least,  these  instructions,  if  not  erroneous,  were 
calculated  to  confuse  and  tend  to  mislead  the  jury. 

Of  the  term  "  reasonable  doubt "  it  was  said  by  the  Chief 
Justice,  in  delivering  the  opinion  in  Commonwealth  v.Web- 
ster,  5  Cush.  295 :  "  Then,  what  is  reasonable  doubt  ?  It  is  a 
term  often  used,  probably  pretty  well  understood,  but  not 
easily  defined."  The  same  may  be  said  of  it  at  this  time. 
If  the  jury  had  been  instructed. that  they  must  be  satisfied 
of  the  guilt  of  the  accused  beyond  a  reasonable  doubt  be- 
fore they  could  return  a  verdict  of  guilty,  and  that  if  they 
had  a  reasonable  doubt  of  his  guilt  they  should  return  a 
verdict  of  not  guilty,  they  would  probably  have  understood 
their  duty  and  discharged  it  quite  as  well  and  in  accord- 
ance with  the  meaning  and  spirit  of  the  law  as  if  a  long 
and  varied  definition  had  been  given  them.  But  the  court 
having  given  various  definitions  of  the  term,  we  are  re- 
quired to  examine  them  and  see  if  they  are  correct  or 
incorrect  or  misleading,  and  if  incorrect  in  any  of  the 
elements,  the  judgment  must  be  reversed. 

The  clause  in  instruction  numbered  53,  stating :  "  You  are 
not  at  liberty  to  disbelieve  as  jurors  if  you  believe  as  men ; 
your  oath  imposes  on  you  no  obligation  to  doubt  where  no 
doubt  would  exist  if  no  oath  had  been  administered,"  in 
effect  relieves  the  jury  from  the  obligation  of  their  oath. 
While  it  probably  can  not  be  said  that  the  fact  that  a  juror 
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is  under  oath  should  create  a  doubt  which  would  not  other- 
wise exist,  yet  an  oath  is  essential  to  install  him  as  a  juror. 
The  oath  is  administered  for  a  purpose,  and  the  juror  acts 
under  the  solemnity  of  his  oath  in  his  deliberations.  It 
enjoins  upon  the  juror  the  solemn  obligation  to  carefully 
consider  that  he  will  "  well  and  truly  try,  and  true  deliv- 
erance make,  between  the  State  and  the  prisoner,"  and  any 
instruction  from  the  court,  having  for  its  purpose  or  its 
effect  the  exoneration  of  the  juror  from  his  oath,  and  per- 
mitting him  to  disregard  it,  is  erroneous,  and  the  paragraph 
from  the  instruction  last  quoted  could  have  no  other  effect 
or  purpose  than  to  tell  the  jurors  that  they  occupied  no 
other  or  different  relations  than  if  they  were  not  acting 
under  oath.  We  do  not  think  such  an  instruction  should 
receive  our  approval. 

Again,  in  the  55th  instruction  the  jury  is  told  that  "A 
reasonable  doubt  is  such  a  doubt  as  the  jury  are  able  to 
give  a  reason  for."  The  term  reasonable  doubt  would 
seem  to  imply  a  doubt  for  which  there  was  a  reason,  but 
when  analyzed  and  considered  in  the  connection  in  which 
it  is  used  in  a  criminal  case,  it  seems  to  us  that  this  defini- 
tion is  erroneous  and  misleading.  It  is  possible,  that  the 
term,  "  beyond  a  reasonable  doubt,"  which  has  crept  into 
the  criminal  law  as  expressing  the  degree  of  certainty  with 
which  the  guilt  of  the  accused  shall  be  proven  to  justify  a 
conviction,  is  not  as  comprehensive  as  some  other  language 
would  be ;  that  the  term  of  itself  is  uncertain.  We  have 
a  doubt  in  relation  to  things  for  which  we  can  give  no 
reason  and  of  which  we  have  imperfect  knowledge.  It  is 
the  want  of  sufficient  knowledge  in  relation  to  the  facts 
constituting  the  guilt  of  the  accused  that  causes  the  juror 
to  doubt.  It  is  the  want  of  information  and  knowledge 
that  creates  the  doubt.  This  court  has  said,  in  effect,  that 
to  justify  a  conviction  the  evidence  must  satisfy  each  juror 
of  the  guilt  of  the  accused,  with  such  a  degree  of  certainty 
as  he  would  not  hesitate  to  act  in  matters  of  the  highest 
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importance  to  himself  affecting  his  dearest  and  nearest  in- 
terests, under  circumstances  where  he  was  not  compelled 
to  act,  but  was  free  to  act  or  not,  as  he  deemed  proper.  It 
is  the*  lack  of  information  and  knowledge  satisfying  the 
members  of  the  jury  of  the  guilt  of  the  accused,  with  that 
degree  of  certainty  required  by  the  law,  which,  constitutes 
a  reasonable  doubt,  and  if  jurors  are  not  satisfied  of  the 
guilt  of  the  accused  with  such  degree  of  certainty  as  the 
law  requires,  they  must  acquit,  whether  they  are  able  to 
give  a  reason  why  they  are  not  satisfied  to  that  degree  of 
certainty  or  not. 

The  burden  is  on  the  State  to  furnish  each  juror  such 
information  as  that  he,  acting  under  oath,  is  so  convinced 
of  the  defendant's  .guilt  that  he  would  not  hesitate  to  act 
upon  his  convictions  of  the  guilt  of  the  defendant  in  rela- 
tion to  matters  involving  his  most  important  affairs  affect- 
ing his  dearest  and  nearest  interests. 

In  the  case  of  Wall  v.  State,  51  Ind.  453  (465),  this  court 
said: 

"  Many  learned  judges  have  endeavored  to  define  '  rea- 
sonable doubt,'  but  perhaps  it  is  not  susceptible  of  a  clearer 
definition  than  that  expressed  in  the  plain  words  '  reason- 
able doubt ;'  for  it  is  doubt  which  is  cognizable  by  the  rea- 
son, and  dwells  in  the  understanding,  as  distinguished  from 
a  doubt  which  is  raised  by  fear,  hope,  love,  hatred,  fancy, 
feeling,  prejudice,  interest,  or  some  of  the  motives  which 
sway  our  nature,  and  which  flit  through  the  emotions  in- 
stead of  resting  in  the  mind." 

A  juror  is  presumed  to  act  honestly  under  the  solemnity 
of  his  oath,  with  a  view  of  reaching  a  correct  conclusion 
as  to  the  guilt  or  innocence  of  the  accused.  When  he  has 
done  so,  if  he  is  not  satisfied  of  his  guilt  with  that  certainty 
which  would  cause  him  to  act  unhesitatingly  in  matters 
of  the  highest  importance  to  himself  affecting  his  dearest 
interests,  in  such  case,  the  law  says  he  shall  not  con- 
Yol.  133.— 44. 
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vict,  because  the  proof  is  not  sufficient  to  satisfy  the  mind 
of  the  juror  with  that  certainty  upon  which  alone  he  shall 
convict.  Where  this  state  of  mind  exists,  the  juror  has 
what  is  termed  in  the  law  a  reasonable  doubt  of  the'  guilt 
of  the  accused,  though  the  juror  may  not  be  able  to  give 
a  reason  for  such  doubt,  except  he  might  say  the  evidence 
is  not  sufficient  to  satisfy  me  of  the  guilt  of  the  accused 
with  the  certainty  required  by  the  law,  but  that  is  no  reason 
for  the  doubt.  It  is  but  a  reason  why  the  accused  should 
not  be  convicted.  Such  an  instruction  as  the  one  we  are 
considering  can,  we  think,  only  lead  to  confusion,  and  to 
the  detriment  of  the  defendant.  A  juror  may  say  he  does 
not  believe  the  defendant  is  guilty  of  the  crime  with 
which  he  is  charged.  Another  juror  answers  that  if  you 
have  a  reasonable  doubt  of  the  defendant's  guilt  give  a 
reason  for  your  doubt.  And,  under  the  instruction  given 
in  this  cause,  the  defendant  should  be  found  guilty  unless 
every  juror  is  able  to  give  an  affirmative  reason  why  he 
has  a  reasonable  doubt  of  the  defendant's  guilt.  It  puts 
upon  the  defendant  the  burden  of  furnishing  to  every 
juror  a  reason  why  he  is  not  satisfied  of  his  guilt,  with  the 
certainty  which  the  law  requires,  before  there  can  be  a  con- 
viction. There  is  no  such  burden  resting  on  the  defend- 
ant or  a  juror  in  a  criminal  case. 

In  Garfield  v.  State,  74  Ind.  60,  the  language  of  Burrill 
Circumstantial  Ev.  199,  is  quoted  and  approved  as  properly 
expressing  the  degree  of  certainty  required  to  authorize  a 
conviction:  "A  state  of  impressions  produced  by  facts, 
in  which  a  reasonable  mind  feels  a  sort  of  coercion  or  ne- 
cessity  to  act  in  accordance  with  it ;  the  conclusion  pre- 
sented being  one  which  can  not,  morally  speaking,  be 
avoided,  consistently  with  adherence  to  truth." 

In  Brown  v.  State,  105  Ind.  385,  the  trial  court  at- 
tempted to  make  a  new  definition  for  a  reasonable  doubt, 
and  this  court  held  the  definition  defective. 

In  Rhodes  v.    State,  128  Ind.  189,  the  trial  court  told 


NOVEMBER  TERM,  1892.  691 


Siberry  v.  The  State. 


the  jury  that  a  reasonable  doubt  "  must  be  one  for  which 
a  reason  can  be  given."  And  this  court  said  that  it  was 
very  doubtful  as  to  its  being  correct,  but  did  not  pass  upon 
the  question. 

The  question  here  presented  was  before  the  Supreme 
Court  of  Nebraska  in  two  separate  cases,  in  which  the 
trial  court  had  instructed  the  jury  in  almost  the  identical 
language  used  in  the  instruction  in  this  case,  and  that 
court  held  in  each  case  that  the  instruction  was  erroneous 
and  calculated  to  mislead  the  jury.  Cowan  v.  State,  22 
Neb.  519 ;  Carr  v.  State,  23  Neb.  749. 

In  Cross  v.  State,  31  N.  E.  Rep.  473,  this  court  held  an  in- 
struction similar  to  instruction  53  given  in  this  case  er- 
roneous. We  are  of  the  opinion  that  the  instructions  were 
erroneous  in  the  two  particulars  we  have  discussed*  and 
for  this  reason  the  judgment  must  be  reversed. 

Counsel  for  appellant  contend  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence,  and  follow  this  contention 
by  a  long  and  able  discussion  to  show  that  the  corpus 
delicti  is  not  proven,  and  contend  that  the  admissions  of  the 
accused  alone  are  not  sufficient  to  authorize  a  conviction. 
As  the  case  will  have  to  be  reversed  on  the  instructions, 
we  deem  it  unnecessary  to  consider  these  questions. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial,  and  the  clerk  is  directed  to  issue  the  proper  order  for 
the  return  of  the  prisoner. 

Filed  March  7,  1893. 
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Petree  et  al.  v.  Brotherton. 

Appeal. — Overruling  Motion  to  Strike  Out. — Not  Cause  for  Reversal. — The  Su- 
preme Court  will  not  reverse  a  judgment  on  account  of  the  failure  of  the 
trial  court  to  sustain  a  motion  to  strike  out  parts  of  the  complaint 

Fraudulent  Conveyance. — Action  to  Set  Aside. — Right  to  Maintain. — Neces- 
sary Averment. — A  Claim  for  Tort  Constitutes  One  a  Creditor. — A  voluntary 
conveyance  in  fraud  of  creditors  may  be  set  aside  at  the  suit  of  subse- 
quent creditors  when  it  has  been  executed  to  defraud  subsequent  as  well 
as  existing  creditors;  in  such  a  case  it  is  necessary  to  aver  and  prove  that 
the  conveyance  was  made  for  the  purpose  of  defrauding  subsequent  cred- 
itors ;  and  where  one  has  a  cause  of  action  against  another  for  damages 
for  a  tort,  the  former  is  a  creditor,  and  entitled  to  maintain  an  action  to 
set  aside  a  conveyance  made  by  the  latter  in  fraud  of  creditors. 

Same. — Action  to  Set  Aside. — Complaint. — Sufficiency. — Necessary  Allegation. 
— In  an  action  to  set  aside  a  fraudulent  conveyance  the  complaint  is  in- 
sufficient if  it  does  not  aver  that  the  grantor  did  not  have,  at  the  time  of 
the  conveyance,  property  sufficient  to  pay  his  indebtedness;  and  the 
statement  that  such  grantor  did  not  have  property  subject  to  execution  at 
the  time  the  action  was  commenced,  or  at  the  time  an  execution  was 
issued  and  returned,  is  not  sufficient  to  take  the  place  of  the  above-men- 
tioned essential  averment. 


From  the  Bartholomew  Circuit  Court. 

W.  F.  Norton,  for  appellants. 

F.  T.  Hord  and  M.  D.  JEmig,  for  appellee. 

Miller,  J. — This  was  an  action  by  the  appellee  against 
the*  appellants,  to  set  aside  two  several  mortgages  executed 
by  James  A.  Petree  to  Pryor  M.  Petree,  upon  the  ground 
that  they  were  made  to  cheat,  hinder  and  delay  creditors. 

The  cause  was  tried  by  the  court,  who  found  and  ad- 
judged that  they  were  executed  in  fraud  of  the  creditors 
of  James  A.  Petree. 

The  complaint  was  voluminous,  and  was  in  four  para- 
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graphs.  A  demurrer  was  sustained  to  the  fourth  paragraph 
and  overruled  as  to  the  other  three. 

The  first  paragraph  shows,  that  on  the  8th  day  of  July, 
1888,  the  defendant  James  A.  Petree  committed  a  violent 
assault  and  battery  upon  the  plaintiff,  and  thereafter,  on 
the  31st  day  of  July,  1888,  the  plaintiff  instituted  a  civil 
action  therefor  in  the  Bartholomew  Circuit  Court,  and  on 
the  1st  day  of  January,  1889,  recovered  a  judgment 
against  him  for  $750  damages,  and  $275.90  costs. 

That  at  the  time  of  the  commission  of  the  assault,  con- 
tinuously since,  and  at  this  time,  said  James  A.  Petree 
was  the  owner  of  a  tract  of  land,  which  is  described,  of 
the  value  of  $5,000,  upon  which  the  plaintiff's  judgment 
became  and  remains  a  lien. 

That  on  the  day  of ,  188-,  one Pot- 

torff  instituted  a  civil  action  for  damages  for  a  violent  as- 
sault and  battery  against  said  James  A.  Petree,  in  the  Bar- 
tholomew Circuit  Court,  which  cause  was,  on  application 
of  the  defendant,  changed  to  the  Brown  Circuit  Court; 
that  afterwards,  Pottorff  recovered  a  judgment  against  said 
Petree  for  the  sum  of  $1,000;  that  the  defendant  made  a 
motion  for  a  new  trial,  which  was  sustained,  and  the 
cause  stood  for  a  second  trial,  and  was  pending  at  the  time 
of  the  execution  of  the  mortgage  in  this  paragraph  de- 
scribed ;  that  said  James  A.  Petree  was  also  largely  in- 
debted to  other  persons  whose  names  are  given,  and  was  in 
embarrassed  circumstances;  that  on  the  26th  day  of  Oc- 
tober, 1887,  said  James  A.  Petree,  and  his  co-defendants, 
Sarah  F.  Petree,  who  was  and  still  is  his  wife,  and  Pryor 
M.  Petree,  who  was  his  father,  in  contemplation  of  the  fu- 
ture bankruptcy  of  said  James,  confederated  and  con- 
spired together  to  cheat,  hinder,  delay,  and  defraud  them 
and  future  creditors  of  said  James,  and  to  prevent  the  col- 
lection of  any  judgment,  if  recovered  in  favor  of  Pottorff; 
that  on  said  day,  in  pursuance  of  said  design,  said  James 
A.  Petree  and  wife,  without  any  valuable,  sufficient  or  ad- 


694  SUPREME  COURT  OF  IXDIANA, 

* 

Petree  et  al.  v.  Brotherton. 

equate  consideration,  made  and  executed  to  said  Pryor  M. 
Petree,  a  mortgage  on  all  his  real  estate,  to  secure  the  pay- 
ment of  a  promissory  note  purporting  on  its  face,  to  be 
for  the  sum  of  $5,000,  a  copy  of  which  is  filed  with  and 
made  a  part  of  the  paragraph  of  complaint. 

It  is  averred  that  said  James  A.  Petree  and  Sarah  F. 
Petree  were  not  indebted  to  said  Pryor  M.,  but  that  the 
note  was  executed  and  accepted  with  intent  to  cheat,  hin- 
der, delay,  and  defraud  the  creditors  of  said  James  A. 
Petree,  then  existing,  and  to  cheat,  hinder,  delay,  and  de- 
fraud all  subsequent  creditors  of  said  James  A.  Petree. 

It  is  also  averred,  that  the  plaintiff  caused  an  execution 
to  issue  on  his  judgment,  to  the  sheriff,  and  the  same  was 
returned,  "  no  property  found  to  satisfy  the  same,  or  any 
part  thereof;"  that  said  James  A.  Petree  has  no  property 
subject  to  execution  except  the  said  real  estate,  and  that 
the  fraudulent  mortgage  is  equal  to  its  full  value. 

The  second  paragraph  seeks  to  avoid  a  chattel  mortgage 
executed  by  James  A.  Petree  to  Pryor  M.  Petree,  on  the 
3l8t  day  of  December,  1888,  on  all  his  personal  property. 

The  rendition  of  the  judgment  against  James  A.  Petree 
in  favor  of  the  plaintiff  upon  the  same  cause  of  action, 
and  the  existence  of  the  other  claims  against  him,  except 
the  Pottorff  cause  of  action,  are  stated  as  in  the  first  par- 
agraph. 

It  avers  that  after  the  plaintiff  had  recovered  a  verdict, 
but  before  judgment  and  execution,  the  chattel  mortgage 
was  executed  to  cheat,  hinder,  delay,  and  defraud  the 
plaintiff  in  the  collection  of  his  indebtedness,  and  was  ac- 
cepted by  said  Pryor  M.,  with  intent  to  hold  the  property 
for  the  use  and  benefit  of  said  James  A.  Petree,  and  to 
cheat,  hinder,  delay,  and  defraud  the  plaintiff. 

The  third  paragraph  assails  both  the  mortgages  on  the 
real  and  personal  property,  averring  that  they  were  signed 
and  acknowledged  by  James  A.  Petree,  and  left  with  the 
county  recorder  for  record,  but  were  never  delivered  to 
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the  mortgagee.  It  is  averred  that  all  this  was  done  in 
fraud  of  the  creditors  of  said  James  A.  Petree. 

The  action  of  the  court  in  overruling  motions  to  strike 
out  portions  of  each  paragraph  of  complaint  has  been  as- 
signed as  error.  It  is  well  settled  that  a  judgment  will 
not  be  reversed  on  account  of  the  failure  of  a  court  to 
sustain  a  motion  to  strike  out  parts  of  a  complaint.  El- 
liott's App.  Proceed.,  section  639. 

The  ruling  of  the  court  in  overruling  the  demurrers  to 
each  paragraph  of  complaint,  except  the  fourth,  is  also  as- 
signed as  error. 

We  are  of  the  opinion  that  the  first  paragraph  of  com- 
plaint was  not  subject  to  a  demurrer,  because  it  showed 
that  the  plaintiff  was  a  creditor  whose  cause  of  action  ac- 
crued subsequently  to  the  execution  of  the  mortgage  which 
is  claimed  to  have  been  fraudulent. 

A  voluntary  conveyance  in  fraud  of  creditors  may  be 
set  aside  at  the  suit  of  subsequent  creditors,  when  it  has 
been  executed  to  defraud  subsequent  as  well  as  existing 
creditors.  Barrow  v.  Barrow,  108  Ind.  345.  In  such  case 
it  is  necessary  to  aver  and  prove  that  the  conveyance  was 
made  for  the  purpose  of  defrauding  subsequent  creditors. 
Plunkett  v.  Plunkett,  114  Ind.  484 ;  Stumph  v.  Bruner,  89 
Ind.  556 ;  Wait  on  Fraudulent  Conveyances,  section  96 ; 
Bump  on  Fraudulent  Conveyances  315. 

In  the  paragraph  under  consideration,  the  averment  that 
the  conveyance  was  made  to  defraud  subsequent  creditors 
is  expressly  made.  This  was  sufficient  to  repel  a  demurrer 
predicated  upon  this  ground. 

The  appellee  having  a  cause  of  action  against  James  A. 
Petree,  for  damages  for  a  tort,  was  a  creditor  as  of  the 
time  when  his  cause  of  action  accrued,  and  could  maintain 
an  action  to  set  aside  fraudulent  conveyances.  Shean  v. 
Shay,  42  Ind.  375 ;  Bishop  v.  Redmond,  83  Ind.  157 ;  Miller 
v.  Cook,  124  Ind.  101. 

The  chattel  mortgage  mentioned  in  the  second  para- 
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graph  of  complaint  was  executed  after  a  verdict  was  ren- 
dered in  favor  of  the  appellee,  against  the  mortgagor,  upon 
the  cause  of  action  that  had  accrued  some  time  prior  to 
that  time.  The  appellee  was  at  the  time  this  conveyance 
was  made  an  existing  creditor. 

The  first  and  second  paragraphs  of  complaint  are,  how- 
ever, subject  to  the  objection  that  they  each  fail  to  show 
that  at  the  time  of  the  execution  of  the  conveyances 
claimed  to  have  been  executed  in  fraud  of  creditors,  the 
mortgagor  James  A.  Petree,  did  not  have  property  suffi- 
cient to  pay  his  indebtedness.  Taylor  v.  Johnson,  113  Ind. 
164 ;  Skew  v.  Heivs,  126  Ind.  474 ;  Brumbaugh  v.  Richcreek, 
127  Ind.  240 ;  Hartlepp  v.  Whiteley,  129  Ind.  576. 

The  statement  that  he  did  not  have  property  subject  to 
execution  at  the  time  the  action  was  commenced,  or  at  the 
time  an  execution  was  issued  and  returned  is  not  a  suffi- 
cient compliance  with  the  well  established  rule  of  plead- 
ing in  such  actions. 

For  this  error,  the  judgment  is  reversed  with  costs. 

Filed  October  27, 1892 ;  petition  for  a  rehearing  overruled  March  9, 1893. 


No.  16,123. 

KlMBERLIN   ET  AL.   V.   TOW,   TRUSTEE,   ETC. 

Assignment  op  Error. — Insufficiency  of  Assignment. —  When  Agreement  of 
Parties  in  Trial  Court  will  not  Bind  on  Appeal. — Agreement  to  Abide  Result 
of  Another  Action. — Where  the  record  shows  that  the  parties  to  the  action 
agreed  that  the  finding  and  decree  therein  should  be  in  accordance  with 
the  decision  of  the  court  in  another  cause,  No.  1,710,  which  was  pend- 
ing, and  was  then  being  held  under  advisement,  and  when  judgment  was 
rendered  in  said  cause,  No.  1,710,  and  the  cause,  as  to  the  parties  to  said 
agreement,  was  adjudged  in  accordance  with  said  cause,  No.  1,710,  an 
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appeal  was  taken,  and'  it  was  assigned  as  error  that  "  the  court  below 
erred  in  finding  for  appellee,  and  rendering  judgment  and  decree  in  his 
favor  in  accordance  with  the  finding  and  decree  in  said  cause,  No.  1,710, 
mentioned  in  the  record  in  this  cause,"  such  assignment  of  error  presents 
no  question  for  review,  as  the  agreement  of  the  parties  in  the  trial  court 
can  not  affect  the  parties  on  appeal  so  as  to  make  the  judgment  on  appeal, 
in  cause  No.  1,710,  conclusive  as  to  the  rights  of  the  parties  to  said  agree- 
ment, on  appeal. 

Prom  the  Lawrence  Circuit  Court. 

M.  F.  Dunn,  G.  G.  Dunn  and  W.  K.  Marshall,  for  ap- 
pellants. 

•7.  H.  Willard,  for  appellee. 

Hackney,  J. — The  appellee  complained  of  the  appellants, 
alleging  that  Kimberlin  was  claiming  to  be  trustee  of  Ma- 
rion township,  and  was  demanding  from  Mallott,  auditor 
of  Lawrence  county,  a  warrant  for  the  school  fund  of  said 
township ;  that  appellee  was  trustee  of  said  township,  and 
had  instituted  quo  warranto  proceedings  in  said  court  to 
determine  the  right  of  said  Kimberlin  to  assert  title  to  said 
office ;  that  said  auditor  would  issue  said  warrant  and  said 
Kimberlin  would  collect  the  same,  unless  restrained  and 
enjoined.  The  record  shows  the  filing  of  an  answer  in 
general  denial  by  the  appellants,  and  that  the  parties 
agreed  that  all  proper  defenses  might  be  made  under  such 
denial,  and  "  that  the  finding  and  decree  herein  shall  be  in 
accordance  with  the  decision  of  the  court  in  cause  No. 
1710,  which  cause  is  taken  under  advisement." 

The  next  action  of  the  .court  below  was  in  entering  its 
decree  reciting  the  agreement  of  the  parties  that  the  deci- 
sion of  No.  1710  should  control  the  decision  in  this  cause, 
and,  continuing,  it  decrees  that  the  appellants  be  enjoined 
perpetually  from  issuing  or  cashing  a  warrant  in  favor  of 
Kimberlin  for  such  fund  "  in  accordance  with  the  special 
finding  and  conclusions  of  law  heretofore  entered  in  said 
cause  No.  1710." 
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Harbin  t>.  The  State. 

By  the  assignment  of  errors  the  sufficiency  of  the  com- 
plaint is  questioned  in  this  court,  and  it  is  assigned  further 
that  "  the  court  below  erred  in  finding  for  appellee  and 
rendering  judgment  and  decree  in  his  favor  in  accordance 
with  the  finding  and  decree  in  said  cause  No.  1710,  men- 
tioned in  the  record  in  this  cause." 

The  assignment  quoted  presents  no  question  for  review, 
and  the  sufficiency  of  the  complaint  is  not  presented  by 
the  argument  of  counsel.  The  appellants  urge  us  to  con- 
sider the  appeal  from  cause  No.  1710,  Kimberlin  v.  State,  ex 
reL,  130  Lid.  120,  as  applying  to  the  agreement  in  this 
cause,  as  to  the  entry  of  the  decree  below,  as  in  effect  an 
agreement  that  this  appeal  should  abide  the  decision  of  this 
court  in  the  appeal  from  No.  1710.  Such  is  not  the  effect 
of  the  agreement,  and  as  to  whether  the  decision  of  this 
court  in  the  appeal  from  cause  No.  1710  shall  govern  the 
parties  as  to  their  interests  involved  in  this  appeal  must 
depend  upon  their  construction  of  the  agreement  as  en- 
tered below.  The  agreement  is  not  enforcible  in  this 
court,  in  this  cause,  further  than  it  may  be  held  to  support 
the  decree  of  the  lower  court. 

There  being  no  question  presented  for  review  by  this 
court,  the  judgment  of  the  lower  court  is  affirmed. 

Filed  March  7,  1893. 


No.  16,506. 

Harbin  r.  The  State. 

From  the  Daviess  Circuit  Court. 

F.  M.  Clarke,  C.  S.  Dobbins  and  A.  J.  'Padgett,  for  appellant 

McCabe,  J. — This  case  is  the  same  in  every  substantial  respect  as  the 
case  of  Ledgerwood  v.  State,  134  Ind.  ,  except  the  name  of  the  appel- 
lant, and  for  the  reasons  given  there,  and  on  the  authority  of  that  case, 
the  judgment  in  this  case  is  affirmed. 

Filed  February  25,  1893. 
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Mayfield  v.  Prosser  el  al. 

* 

No.  16,062. 

Mayfield  v.  Prosser  et  al. 

From  the  Floyd  Circuit  Court. 

C.  L.  Jewell  and  H.  E.  Jewell,  for  appellant. 
A.  Bowling,  for  appellees. 

McBride,  J. — The  only  question  involved  in  this  appeal  is  fully  covered 
by  the  opinion  in  the  case  of  Mayfield  v.  Sears,  133  Ind.  86,  decided  at  this 
term. 

On  the  authority  of  that  case,  the  judgment  of  the  Floyd  Circuit  Court  is 
affirmed. 

Filed  December  23,  1892. 


No.  16,715. 

State,  ex  rel.  Haywood,  Prosecuting  Attorney,  v.  Earl. 

From  the  Tippecanoe  Circuit  Court. 

G.  P.  Haywood  and  IL  P.  Davidson,  for  appellant. 
T.  A.  Stuart  and  J.  R.  Coffroth,  for  appellee. 

Coffey,  C.  J. — The  record  in  this  case  is  in  the  same  condition  as  the 
record  in  the  case  of  State,  ex  rel.  Haywood,  Prosecuting  Attorney,  v.  Earl,  133 
Ind.  389,  and  upon  the  authority  of  that  case  the  judgment  of  the  Circuit 
Court  herein  is  affirmed. 

Filed  January  11,  1893. 


No.  16,101. 

Peterson  v.  Evansville  &  Terre  Haute  Railroad 

Company. 

Appeal  from  the  Sullivan  Circuit  Court. 

W.  C.  Hultz,  for  appellant. 

J.  E.  Iglehart,  E.  Taylor,  J.  T.  Hays  and  H  J.  Hays,  for  appellee. 

McCabe,  J. — This  case  is  in  all  respects,  except  the  name  of  the  appel- 
lant, precisely  like  White  v.  Evansville,  etc.,  R.  R.  Co.,  133  Ind.  480,  decided 
at  this  term,  and  on  the  authority  of  that  case  the  judgment  of  the  Circuit 
Court  is  affirmed. 

Filed  February  15,  1893. 


700  SUPREME  COURT  OF  INDIANA. 


The  State  v.  The  Pennsylvania  Company. 


No.  15,409. 

3a  700 

LiS  The  State  v.  The  Pennsylvania  Company. 

From  the  Shelby  Circuit  Court. 

J.  C.  McNutt,  A.  F.  Wray,  T.  B.  Adams,  I.  Carter,  W.  C.  HuUz  and  O. 
B.  Harris,  for  appellant. 

S.  Stansifer,  for  appellee. 

Olds,  J. — This  is  an  action  to  recover  penalties  accruing  by  reason  of 
an  alleged  failure  of  the  appellee  to  note  the  fact  upon  blackboards  at 
certain  stations  alone  the  appellee's  line  of  railroad,  as  to  whether  or  not 
certain  trains  were  late  or  not,  and  if  late,  how  much,  as  provided  by 
statute.  The  appellee  addressed  a  demurrer  to  the  complaint  for  want  of 
facts,  which  was  sustained  and  exceptions  reserved.  And  this  ruling  is 
assigned  as  error.     The  same  questions  are  presented  in  this  case  as  were 

f  resented  and  decided  in  the  case  of  State  v.  Indiana,  etc.,  R.  22.  Co.,  133 
nd.  69,  this  term,  and  on  the  authority  of  that  case  the  judgment  in  this 
case  is  reversed,  at  costs  of  appelle,  with  instructions  to  tne  Circuit  Court 
to  overrule  the  demurrer  to  tne  complaint. 

Filed  December  13,  1892. 


No.  16,036. 

City  of  Bedford  i\  Green. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn  and  R.  N.  Palmer,  for  appellant. 

J.  H.  Willard,  N.  Crooke  and  M.  Owen,  for  appellee. 

Olds,  J. — This  case  presents  the  same  question,  and  none  other,  than 
that  presented  in  the  case  of  the  City  of  Bedford  v.  WiUard.  133  Ind.  562, 
in  relation  to  the  statute  of  limitation,  in  which  case  an  opinion  has  been 
written  and  handed  down,  fully  considering  and  deciding  the  question. 
On  the  authority  of  the  opinion  in  that  case  the  judgment  in  this  case  is 
affirmed. 

0 

Filed  February  15,  1893. 
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ABBREVIATIONS. 

See  Judgment,  7. 

ACCIDENT. 

See  Lien,  1. 

ACTION. 

8ee  Partnership,  2, 3;  Possession,  1 ;  Married  Woman;  Lien,  1 ;  Juris- 
diction, 3;  Judgment,  1;  Fraudulent  Conveyance,  1, 4,  5;  Admin- 
istrator's Sale,  2. 

1.  Claim  May  Exist  Independent  of  Right  to  Sue. — Claim  and  Bight  of  Action 
Accruing  at  Different  Times. — A  claim  or  demand  may  exist  without  a 
right  of  action  for  the  same,  and  a  claim  may  accrue  at  one  time,  and 
a  right  of  action  therefor  at  another  time.  May  v.  State,  667 

ACTION  AGAINST  THE  STATE. 

Right  to  Maintain. — Limitation  of. — Statute  Construed. — Act  of  March  9,  1889. 
— To  authorize  a  person  having  a  money  demand  against  the  State,  to 
maintain  an  action  for  the  same,  under  the  statute,  Acts  1889,  p.  265. 
it  must  be  a  claim  express  or  implied,  arising  at  law  or  equity,  and 
must  have  accrued  within  fifteen  years  from  the  time  of  the  commence- 
ment of  the  action,  the  limitation  in  section  1  of  said  act  having  ex- 
press reference  to  the  time  when  the  demand  accrued,  and  not  to  the 
time  when  the  right  to  sue  accrued.  May  v.  State,  567 

ADMINISTRATOR'S  SALE. 

See  Notice,  2 ;  Statute  of  Limitations,  2. 

1.  Void. — Record. —  Constructive  Notice. — Subsequent  Purchasers. — Attorney 
and  Client. — Where  an  action  was  brought  to  set  aside  an  administrator's 
sale  of  real  estate  as  void,  and  the  record  shows  that  the  firm  of  O'Brien 
and  Graham,  acting  as  attorneys  for  said  administrator,  procured  an 
order  for  the  sale  of  said  real  estate,  and  that  when  sold,  said  real  estate 
was  purchased  bv  one  Robert  Graham,  the  record  was  sufficient  to  put 
subsequent  purchasers  on  inquiry,  and  was  constructive  notice  of  the 
illegality  of  the  sale,  said  Roi>ert  Graham  being  a  member  of  the  said 
firm  of  O'Brien  and  Graham.  Fisher  v.  Bush,  315 

2.  Void. — Action  to  Set  Aside. —  What  is  Required  of  Plaintiff. — Where  an 
action  is  brought  to  set  aside  a  void  administrator's  sale  of  land,  the 
plaintiff  is  not  entitled  to  the  relief  demanded  until  he  accounts  for  the 
amount  paid  out  of  the  proceeds  of  said  sale  on  liabilities  of  said  estate, 
for  which  the  land  was  liable.  lb. 

ADMISSIONS. 

See  Evidence,  5 ;  Mortgage,  2 ;  Practice,  10 ;  Criminal  Law,  1 . 

ADVANCEMENT. 

See  Conveyance,  6. 

ADVERSE  POSSESSION. 

See  Statute  op  Limitations,  5 ;  Partition,  1. 

ADVERSE  USER. 

See  Highway. 

(701) 
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AFFIDAVIT. 

See  Drainage,  2. 

ALIMONY. 

See  Divorce. 

AMENDMENT  OF  PLEADING. 
See  Discretion. 

APPEAL. 
See  Receiver,  4;  Constitutional  Law,   1;   Bell  of  Exceptions,  1; 

Assignment  of  Errors,  2. 

1.  When  Question  will  not  be  Considered. — Questions  not  properly  presented 
to  the  trial  court  will  not  be  considered  on  appeal.      Crabb  v.  Ortk,  11 

1  J.  Theory  on  Tried  and  Appeal  the  Same. — The  theory  adopted  in  the  trial 
court  must  be  adhered  to  on  appeal.  76. 

2.  Assignment  of  Error.  —  Demurrer.  —  Variance  Between  Assignment  and 
Record. — Where  error  is  assigned  for  overruling  appellant's  general  de- 
murrer to  appellee's  complaint,  and  the  record  does  not  show  the  filing 
of  any  such  demurrer,  but  does  show  the  filing  of  a  several  demurrer, 
which  was  overruled,  such  assignment  of  error  presents  no  question 
for  consideration  in  this  court.  Popijoy  v.  Miller,  19 

3.  Dismissal  of. —  Violation  of  Rule  of  Supreme  Court — Insufficiency  of  Brief 
— Where  an  appellant,  in  his  brief,  cites  no  authority  and  attempts  no 
argument  in  support  of  his  assignment  of  errors,  there  is  such  a  viola- 
tion of  a  rule  ot  this  court  as  will  work  a  dismissal  of  the  appeal. 

Ogle  v.  Manlove,  55 

4.  When  will  not  Lie. — Receiver. — Appointment  of. — How  to  Secure  Appeal. — 
In  an  action  appointing  a  receiver  an  appeal  will  not  lie  from  a  ruling 
of  the  court  overruling  a  motion  to  vacate  an  order  appointing  a  re- 
ceiver, but  in  order  to  secure  an  appeal  the  course  pointed  out  oy  the 
statute  must  be  followed.  Wabash  R.  R.  Go.  v.  Dykeman,  56 

5.  lAen  for  Purchase  Money. — Motion  for  Judgment  for  by  Appellant. — Not 
Inconsistent  with  Prayer  for  Appeal. — Where,  before  a  prayer  for  appeal, 
the  record  eontains,  by  motion  of  defendant  and  consent  of  the  plain- 
tiff, a  judgment  of  the  court  declaring  a  lien  on  the  land  for  the  pur- 
chase money  and  interest  thereon,  which  was  offered  by  the  plaintiff 
in  his  complaint,  such  an  entry  does  not  constitute  a  settlement  of  the 
matter  in  controversy,  and  was  not  inconsistent  with  the  prayer  for  ap- 
peal, it  simply  being  intended  to  take  the  money  upon  failure  to  re- 
verse the  judgment  on  appeal.  Sills  v.  Lawson,  187 

6.  Theory  in  Trial  Court,  Theory  on  Appeal. — The  theory  upon  which  a  case 
was  tried  must  be  adhered  to  on  appeal.        Branson  v.  Studabaker,  147 

7.  Transfer  of  to  Appellate  Court. — Cause  for. — Decedents  Estate. — Claim. — 

Recovery  of  Personal  Property. — Jurisdiction. — Where  an  appeal  was 
taken  from  an  order  and  judgment  of  the  Circuit  Court  directing  the 
plaintiff  to  dismiss  the  suit  at  his  own  cost,  to  turn  over  two  promis- 
sory notes  in  his  hands  to  the  appellees,  as  part  of  their  distributive 
*  share  of  the  estate,  and  to  file  within  ten  days  his  final  report  as  such 
administrator,  an  appeal  was  taken  to  this  court ;  appellees  filed  a  mo- 
tion to  transfer  the  case  to  the  Appellate  Court. 

Held,  that  the  case  does  not  fall  within  any  of  the  provisions  of  the  statute 
giving  jurisdiction  to  the  Appellate  Court ;  that  claims  referred  to  in 
the  jurisdictional  act  are  such  as  are  required  to  be  filed  against  the 
decedent's  estate,  and  to  be  entered  upon  the  allowance  docket  and 
transferred  to  the  issue  docket  for  trial. 

Held,  also,  that  actions  for  the  recovery  of  specific  personal  property,  as 
mentioned  in  the  jurisdictional  act,  has  reference  to  actions  of  replevin. 

RauhY.  Wets,  264 
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&  Notice  to  Appellee. — Failure  to  Give. — Mistake  of  Clerk. — Motion  to  Dis- 
miss.— Power  of  Court  to  Believe  Against  Accidents  and  Mistakes. — Where 
an  appellant  has  done  all  in  hi6  power  to  perfect  an  appeal,  and  with- 
out any  fault  on  his  part,  but,  by  the  mistake  and  inadvertence  of  the 
clerk,  notice  of  the  appeal  was  not  given  to  one  of  the  appellees,  within 
the  time  required  by  law ;  upon  a  motion  to  dismiss  the  appeal,  the 
appellant  was  granted  leave  to  perfect  the  appeal,  this  court  having 
the  power  to  relieve  against  accidents  and  excusable  mistakes  in  course 
of  appeal.  Bank  of  Westfield  v.  Intnan,  287 

9.  When  Ruling  of  Court  Below  can  not  be  Questioned. — An  appellant  can 
not  question  the  correctness  of  a  ruling  upon  his  demurrer  to  certain 
of  the  pleadings,  when  the  judgment  of  the  court  is  such  as  to  have  set 
such  pleadings  at  naught.  Allen  v.  Berndt,  855 

10.  Motion  to  Modify  Judgment. — Bill  of  Exceptions, — Defect  of. — No  Question 
Presented. — Where  the  ruling  of  the  court  in  refusing  to  entertain  a 
motion  to  modify  its  judgment  is  assigned  as  error,  and  the  bill  of  ex- 
ceptions does  not  contain  such  motion,  and  there  is  nothing  in  the  bill 
to  show  that  such  motion  was  in  writing,  the  question  is  not  presented 
in  such  a  form  as  to  enable  this  court  to  consider  it.  lb. 

11.  Complaint.—  Question  Arising  on. — Failure  to  Incorporate  Complaint  in  the 
Record. — Effect. — In  order  to  present  any  question  arising  on  the  plead- 
ings, it  is  necessary  that  the  pleadings  upon  which  the  cause  was  de- 
termined should  be  incorporated  into  the  record.        State  v.  Early  889 

12.  Transcript  of  Record. — Recital,  of  Matters  not'  Properly  in  the  Record. — 
Presents  no  Question. — An  order  of  a  court  convening  the  grand  jury  and 
the  charge  to  the  grand  jury,  when  in  no  way  connected  with  the  trial 
of  a  cause,  are  not  a  part  of  the  record  of  the  cause,  and  their  recital  in 
the  record,  by  the  clerk,  presents  no  question  for  the  consideration  of 
this  court.  Hobbs  v.  State,  404 

13.  Error  Assigned  on  Pteadina  Alone. — Transcript. —  What  it  Should  Con- 
tain.— Where  error  is  predicated  upon  a  ruling  on  a  pleading  alone, 
the  transcript  of  the  record  need  not  contain  any  of  the  proceedings 
after  the  ruling  complained  of.  Brown  v.  Brown,  476 

14.  'Sole  Appeal  by  one  of  Several  Defendants. — Questions  Arising  on  Pleadings 
of  a  Co-defendant. —  When  can  and  when  can  not  be  Considered. — Motion  to 
Modify  Judgment. — Foreclosure  of  Mortgage. — Where  A.,  a  defendant,  in 
his  motion  to  modify  the  judgment  of  the  court  asked  that  the  judg- 
ment be  so  modified  as  to  foreclose  a  mortgage  held  by  B.,  a  co-defend- 
ant, against  the  land  in  controversy,  B.  not  having  taken  an  appeal 
from  the  judgment  of  the  lower  court,  but  A.  having  appealed  solely 
in  his  own  behalf,  the  overruling  of  the  motion  to  modify  the  judg- 
ment so  as  to  effect  a  foreclosure  of  B.'s  mortgage,  could  present  no 
question  on  appeal  by  A.,  unless  his  (A's)  pleadings,  or  the  evidence, 
or  the  finding  of  the  jury,  shows  him  entitled  to  such  relief;  and  where 
A.  assigns  as  error  the  overruling  of  the  motions  of  B.  for  a  new  trial 
and  to  modify  the  judgment,  such  assignment  of  error  can  present  no 
question  on  appeal,  the  action  of  the  court  being  such  as  affected  the 
judgment  as  to  B.,  unless  it  should  appear  from  the  record  that  B's 
pleadings  entitled  her  to  the  relief  asked  for  by  A.,  and  that  A's  plead- 
ings also  entitled  him  to  the  benefit  of  the  relief  prayed  for  B. 

marsh  v.  Morris,  548 

15.  Overrulina  Motion  to  Strike  Out. — Not  Cause  for  Reversal. — The  Supreme 
Court  will  not  reverse  a  judgment  on  account  of  the  failure  of  the 
trial  court  to  sustain  a  motion  to  strike  out  parts  of  the  complaint. 

Petree  v.  Brotherton,  692 
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APPEAL  BOND. 

See  Justice  of  the  Peace. 

APPEARANCE. 

See  Notice,  1 ;  Rehearing,  2. 

APPELLATE  COURT. 

See  Appeal,  7 ;  Jurisdiction,  3,  4,  5 ;  Statute  Consteued,  5. 

1.  Transfer  of  Cases  from  Supreme  Court  to. —  Validity  of  Act. — Statute  Con- 
strued.— The  act  providing  for  the  transfer  of  cases  to  the  Appellate 
Court,  which  were  appealed  to  the  Supreme  Court  prior  to  its  enact* 
ment,  is  valid ;  for  remedies  and  tribunals  may  be  changed  by  substi- 
tution without  impairing  vested  rights.  Branson  v.  Studabaker,  147 

2.  Jurisdiction  of. — Given  Expressly  by  Statute. — No  Implied  Jurisdiction. — 
The  statute  creating;  the  Appellate  Court  expressly  designates  the  class 
of  appeals  over  which  it  is  given  jurisdiction,  and  the  express  mention 
of  one  thing  implies  the  exclusion  of  others.  lb. 

3.  Jurisdiction  of. — Title  to  Real  Estate  Incidentally  Involved. — Where  the 
question  of  title  to  real  estate  is  a  mere  incidental  matter,  and  there  is 
no  decree  or  judgment  affirming  it  to  be  in  one  or  denying  it  to  be  in 
another,  and  the  recovery  is  for  money  only,  and  does  not  exceed  one 
thousand  dollars,  the  jurisdiction  is  in  the  Appellate  Court.  lb. 

APPORTIONMENT. 

See  Statute  Construed,  7. 

1.  In  Violation  of  the  Constitution. — Judicial  Jurisdiction  of  Act  for. — Legis- 
lative Discretion. — A  Political  Question. — The  Legislature,  in  making  an 
apportionment  of  the  State  for  legislative  purposes,  has  a  certain  decree 
of  discretion  which  can  not  be  interfered  with ;  but  when  such  act  is  in 
violation  of  the  Constitution  of  the  State,  and  the  validity  of  the  stat- 
ute is  called  'in  question,  the  question  is  not  merely  political,  but  is  a 
judicial  one,  and  the  courts  have  jurisdiction  to  pass  upon  it. 

Parker  v.  State,  178 

2.  Legislative  Discretion. — Equality  of  Representation. — Approximation  to. — 
Unit  of  Representation. — Fractions  of. — The  Legislature  has  no  discretion 
to  make  an  apportionment  in  violation  of  the  enumeration  of  the  in- 
habitants authorized  to  vote,  as  provided  for  in  the  Constitution ;  and, 
because  exact  equality  is  not  possible,  the  General  Assembly  is  not  ex- 
cused from  making  such  an  apportionment  as  will  approximate  the 
equality  required  by  the  Constitution;  and  this  rule  forbids  the  forma- 
tion of  districts  containing  large  fractions  unrepresented,  where  it  is 
possible  to  avoid  it,  while  other  districts  are  largely  over-represented. 
While  the  General  Assembly  has  much  discretion  in  disposing  of  the 
fractions  of  the  unit  of  representation,  yet  it  is  not  beyond  control.     lb. 

ARGUMENT  BEFORE  JURY. 

See  Criminal  Law,  28,  29. 

ASSESSMENT  OF  DAMAGES. 

See  Railroad,  15. 

ASSETS. 

See  Assignment. 

ASSIGNMENT. 

Equitable.  —  What  Constitutes.  — Liquidation  of  Firm.  —  General  Assets.  — 
What  not  a  Part  of. — The  firm  of  Wood  &  Smith  were  engaged  in  the 
cooperage  business,  manufacturing  tierces  for  Kingan  &  Co.,  and  the 
latter  was  to  pay  the  firm  of  Wood  &  Smith  one  dollar  for  each  tierce 
that  was  manufactured  before  needed,  and  was  stored  in  the  ware- 
house;  and  on  such  tierces  being  examined  and  approved  by  said 
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Kingan  &  Co.,  an  additional  sum  of  37}  cents  was  to  be  paid  for  them. 
Said  firm  of  Wood  &  Smith  being  indebted  to  one  G,  whose  demand 
was  due.  and  said  firm  of  Wood  &  Smith  being  unable  to  pay  it,  one 
Wilson  Morrow  advanced  the  money  desired,  and  said  Wood  &  Smith 
made  a  note  for  the  amount  to  said  C,  and  C.  endorsed  the  same  to 
said  Morrow;  and,  as  additional  security  for  the  money  advanced, 
Wood  &  Smith  executed  the  following  writing:  ''Indianapolis,  Au- 
gust 15,  1891.  We. hereby  agree  to  pay  balance  due  on  tierces  stored 
in  our  brick  ware-house,  viz. :  (3,500)  three  thousand  five  hundred 
tierces,  and  (2,000)  two  thousand  in  Patrick  Manley's  cellar;  balance 
to  be  37}  cents  per  tierce ;  amount  subject  to  Wilson  Morrow's  demand, 
as  fast  as  tierces  are  delivered  during  the  packing  season  of  1891-92. 
Above  tierces  are  fully  insured  by  us.  Wood  &  Smith." 
Held,  that  the  above  writing,  executed  by  Wood  &  Smith  to  Morrow,  was 
an  equitable  assignment  of  the  37}  cent  fund  due  on  said  tierces,  and 
that  said  fund  was  not,  on  the  liquidation  of  the  firm,  a  part  of  the 
general  assets  of  the  firm.  '  Burton  v.  Morrow,  221 

ASSIGNMENT  OF  ERRORS. 
See  Appeal,  2,  10,  13. 

1.  Joinder  of  Appellants  in  a  Single  Assignment* —  Unavailable  Unless  Good  as 
to  All. — When  several  appellants  join  in  a  single  assignment  of  error, 
although  there  are  separate  specifications  of  error,  the  assignment  must 
be  good  as  to  all  who  join  in  it  or  it  will  not  be  available  to  any  of 
them.  Douthit  v.  Douthit,  26 

2.  Joint  Assignment. —  When  no  Question  is  Presented. — When  an  assignment 
of  error  is  that  "the  court  below  erred  in  refusing  to  auash  the  ser- 
vice of  the  writ  of  mandate  and  the  return  of  the  sheriff  thereof,"  if 
either  the  writ  or  service  is  valid,  the  assignment  of  error  will  present 
no  question;  as  the  assignment  is  joint  in  its  application,  the  acts  re- 
ferred to  must  be  jointly  bad  or  the  assignment  of  error  will  fail. 

Florer  v.  State,  458 

3.  Failure  to  Discuss  in  Brief. — Refusal  of  Court  to  Consider. — Mere  asser- 
tion of  error  by  appellant  in  his  brief,  unsupported  by  argument  or 
authority,  can  avail  nothing  on  appeal,  as  the  court  will  refuse  to  con- 
sider it.  Cobb  v.  Taylor,  605 

4.  Question  not  Saved  by  BUI  of  Exceptions  or  Order  of  Court. — Can  Not  be 
Considered. — When  a  question  arising  on  an  assignment  of  error  is  not 
brought  into  the  record  by  a  bill  of  exceptions  or  bv  order  of  the  court, 
such  assignment  of  error  will  not  be  considered.     Marsh  v.  Morris,  548 

5.  Insufficiency  of  Assignment. —  When  Agreement  of  Parties  in  Trial  Court 
tvill  not  Bind  on  Appeal. — Agreement  to  Abide  Result  of  Another  Action. — 
Where  the  record  shows  that  the  parties  to  the  action  agreed  that  the 
finding  and  decree  therein  should  be  in  accordance  with  the  decision 
of  the  court  in  another  cause,  No.  1,710,  which  was  pending,  and  was 
then  being  held  under  advisement,  and  when  judgment  was  rendered 
in  said  cause  No.  1,710,  and  the  cause,  as  to  the  parties  to  said  agree- 
ment, was  adjudged  in  accordance  with  said  cause,  No.  1,710,  an  appeal 
was  taken,  and  it  was  assigned  as  error  that  "  the  court  below  erred  in 
finding  for  appellee,  and  rendering  judgment  and  decree  in  his  favor 
in  accordance  with  the  finding  and  decree  in  said  cause  No.  1,710, 
mentioned  in  the  record  in  this  cause,"  such  assignment  of  error  pre- 
sents no  question  for  review,  as  the  agreement  of  the  parties  in  the  trial 
court  can  not  affect  the  parties  on  appeal  so  as  to  make  the  judgment 
on  appeal,  in  cause  No.  1,710,  conclusive  as  to  the  rights  of  the  parties 
to  said  agreement,  on  appeal.  Kimberlin  v.  Tow,  696 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Mortgage,  1. 

ASSIGNOR  AND  ASSIGNEE. 

See  Redemption,  1. 

ATTORNEY  AND  CLIENT. 

See  Fraud;  Administrator's  Sale,  1. 

ATTORNEY'S  FEES. 

See  Promissory  Note,  1. 

ATTORNEY-GENERAL. 

See  Rehearing,  2. 

£  AUTHENTICATION. 

See  Patent  Right. 

BILL  OF  EXCEPTIONS. 
See  Appeal,  10. 

1.  Time  Allowed  to  Prepare,  etc.,  Fixed  by  the  Court. — Failure  to  Present  for 
Apptovai  in  Required  Time. — Effect  on  Appeal. — Where  a  bill  of  excep- 
tions has  not  been  presented  to  the  judge  for  his  approval  within  the 
time  fixed  by  the  court,  the  bill  will  not  be  properly  in  the  record,  and 
no  question  will  be  presented  thereby  for  the  decision  of  this  court. 

Watt  v.  Board,  etc.,  132 

2.  Filing  Previous  to  Day  Fixed  by  Court. — Effect, — Where  a  day  is  fixed  by 
the  court,  on  which  to  file  a  bill  of  exceptions,  and  the  bill  is  filed 
on  the  day  previous,  the  bill  is  seasonably  filed,  and  does  not  have  the 
same  effect  as  if  it  had  been  filed  after  the  time  allowed. 

Fisher  v.  Bush,  315 

8.  Stenographer's  Long-Hand  Manuscript. — How  Brought  Into  the  Record. — 
Where  a  short-hand  reporter  has  entitled  his  long-hand  manuscript 
of  the  evidence  a  "  Bill  of  Exceptions, "  and  the  same  error  also  ap- 
pears in  the  statement  of  the  clerk,  who  fails  to  state  explicitly  that 
the  long-hand  manuscript  was  filed  in  his  office  as  the  statute  requires, 
but  the  file-mark  shows  that  it  was  so  filed,  and  also  stating  that  the 
bill  of  exceptions  was  filed  in  his  office,  such  bill  is  valid  and  brings 
the  evidence  into  the  record  by  the  force  of  the  certificate  of  the  judge, 
which  is  as  follows:  "And  this  was  all  the  evidence  given  in  said 
cause.  And  the  defendant  now  here  tenders  this  its  bill  of  exceptions, 
and  asks  that  the  same  may  be  signed,  sealed,  and  made  a  part  of  the 
record  in  said  cause,  which  is  done  this  1st  day  of  August,  1890. 
William  Johnson,  Judge."   Standard  Life,  etc.,  Ins.  Co.  v.  Martin,  376 

4.  Drainage. — Petition  to  Establish  a  Ditch. —  When  Petition  Need  not  be  in 
BUI  of  Exceptions. — Where  the  questions  raised  on  appeal,  in  a  drain- 
age case,  do  not  call  in  question  anything  contained  in  the  petition  to 
establish  the  ditch,  but  are  whether  the  trial  court  made  the  proper  dis- 
position of  the  objections  to  the  report  of  the  commissioners,  which 
in  no  way  called  in  question  anything  contained  in  the  petition,  and 
which  objections  did  not  at  all  depend,  for  their  validity,  on  the  pe- 
tition, or  anything  contained  therein,  it  is  unnecessary  to  embody  the 
petition  in  the  bill  of  exceptions.  Blemel  v.  Shattuck,  498 

BRIDGES. 
See  Pleading,  1 ;  County  Commissioners. 
When  Traveler  not  Bound  to  Inspect. —  Unusual  Use  of .  —Presumption  of  Duty. 
— A  traveler  on  a  public  highway  approaching  and  about  to  cross 
a  bridge  has  a  right  to  assume  that  the  officers  under  whose  supervision 
it  was  constructed,  and  who  are  charged  with  the  duty  of  its  main- 
tenance have  done  their  duty,  unless  he  proposes  to  transport  over  it  a 
load  of  unusual  weight  or  in  some  other  manner  subject  it  to  undue 
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strain,  or  if  there  iH  any  otjher  fact  of  a  character  to  suggest  to  the 
mind  of  a  man  of  ordinary  prudence  that  the  bridge  is  unsafe  or  is 
insufficient  in  any  manner  for  the  use  to  which  he  is  about  to  subject 
it,  it  would  be  his  duty  to  make  some  investigation  or  examination. 

Board,  etc.,  v.  Creviston,  Admr.,  39 

BRIEF. 
See  Appeal,  3 ;  Assignment  of  Errors,  3. 

ByRDEN  OF  PROOF. 
See  Evidence,  5 ;  Conveyance,  6. 

When  on  Defendant. — Bight  to  Open  and  Close. — Where  the  plaintiff  is  not 
requirea  to  make  proof  of  his  allegations,  to  entitle  him  to  recover, 
the  burden  is  on  the  defendant  to  establish  his  defense,  and  he  has  a 
right  to  open  and  close  the  case  before  the  jury. 

Lindley  v.  Sullivan,  588 
CASES. 

Ringgenberg  v.  Hartman,  102  Ind.  537,  and 

Witz  v.  Spencer,  51  Ind.  253,  overruled.  Ogle  v.  Edwards,  358 

CERTAINTY. 
See  New  Trial,  2 ;  Criminal  Law,  25. 

CERTIFICATE  QF  PURCHASE. 
See  Evidence,  2. 

CHANGE  OF  VENUE. 

1.  Limitation  by  a  Court  Bute. — Discovery  of  Cause  After  Time  Limited. — 
Right  to  Take. — Statute  Paramount  to  Court  Bute. —  Waiver. — A  court  has 
the  power  to  regulate  the  manner  and  time  of  taking  a  change  of  venue, 
but  where  a  party  litigant  does  not  discover  a  cause  for  a  change  so  as 
to  make  the  motion  within  the  time  fixed  by  the  court,  he  can  not  be 
held  to  have  waived  his  right  to  make  such  motion,  for  a  statutory 
right  is  paramount  to  any  court  rule.  Ogle  v.  Edwards,  358 

2.  Presumption  of  Fair  Trial. — Allegation  of  Diligence  Not  Bequired. — Cases 
Overruled. — Every  litigant  has  the  right  to  presume,  and  rely  on  the 
presumption,  that  the  court  and  the  citizens  are  fair  and  impartial,  and 
that  he  can  have  a  fair  trial  in  the  court  in  which  his  cause  is  pending ; 
and  the  cases  of  Bingoenberg  v.  Hartman,  102  Ind.  537,  ana  Witz  v. 
Spencer,  51  Ind.  253,  in  so  far  as  they  hold  that  the  affidavit  for  a 
change  of  venue  made  after  the  time  prescribed  by  the  court  rule,  must 
show  the  exercise  of  diligence  to  discover  the  cause  within  the  time 
allotted  by  the  rule,  are  hereby  overruled.  lb. 

CHATTELS. 
See  Lease. 

CHECK. 
See  Redemption,  3. 

CITY. 
See  Statute  of  Lim itations,  4,  5. 

CLERICAL  ERROR. 

See  Appeal,  8. 

Becord  of  Probate  Court. — Error  in  Christian  Name. — Setting  Apart  Estate 
to  Widow. — Where,  in  the  proceedings  of  a  Probate  Uourt  to  set  off 
to  the  widow  the  whole  of  the  estate,  the  record  in  one  place  calls  the 
widow  "Tobetha,"  but  elsewhere  she  appears  by  the  name  of  "  Delilah 
Parker,"  and  in  every  instance,  by  whatever  name  called,  she  appears 
as  the  widow  of  James  Parker,  such  record,  when  taken  together,  shows 
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that  the  writing  of  the  name  "Tobetha"  was  a  mere  clerical  error, 
and  that  the  person  named  in  the  record  was  the  widow  of  the  de- 
cedent. Thrdkdd  y.  Allen,  429 

CLERK  OF  COURT. 

See  Redemption,  3. 

COLLATERAL  ATTACK. 

See  Municipal  Corporations,  1 ;  Gravel  Road,  3 ;  Estoppel,  2. 

When  Can  Avail  Nothing. — Where  the  widow  of  a  decedent  petitioned 
to  have  all  of  her  deceased  husband's  estate  set  off  to  her  free  from  the 
demands  of  creditors,  upon  the  ground  that  it  did  not  exceed  in  value 
the  sum  of  $300,  and  such  proceedings  were  taken  as  resulted  in  an  or- 
der purporting  to  vest  in  her  all  of  said  property ;  and  the  heirs  of  said 
decedent,  subsequently  thereto,  instituted  proceedings  to  partition  such 
property,  claiming  two-thirds  thereof  as  having  descended  to  them 
from  their  father,  such  partition  proceeding  being  a  collateral  attack 
on  the  proceedings  and  order  of  the  Probate  Court  setting  aside  said 
property  to  the  widow,  must  fail,  unless  the  order  of  the  Probate  Court 
is  an  absolute  nullity.  Thrdkdd  v.  Allen,  429 

COLLATERAL  PROCEEDING. 

See  Practice,  12. 

COMMISSIONERS  REPORT. 

See  Drainage,  2,  3;  Municipal  Corporations,  3. 

COMMON  SCHOOLS. 

See  Taxes,  3. 

CONCEALMENT. 

See  Statute  of  Limitations,  3. 

CONCLUSIONS  OF  LAW. 

See  Special  Verdict,  2,  4;  Special  Finding,  3,  4. 

1.  When  Erroneous. — Where  conclusions  of  law  are  improperly  deduced 
from  the  finding  of  facts,  and  can  not  on  any  theory  be  sustained  by 
the  finding  of  facts,  such  conclusions  of  law  are  erroneous. 

2.  Same. — For  the  finding  of  facts  and  the  conclusions  of  law  in  this  case, 
see  opinion.  Popijoy  v.  MUUry  19. 

CONSIDERATION. 

See  Instructions  to  Jury,  0. 

CONSTITUTION. 

See  Supreme  Court,  2. 
Provisions  of. — How  Construed. — Constitutional  provisions  are  rarely,  if  ever, 
merely  directory.  Parker  v.  State,  17  S 

CONSTITUTIONAL  LAW. 

See  Taxes,  9,  15,  16,  19 ;  Statute  Construed,  3,  6,  7,  9 ;  Apportion- 
ment, 1. 
1.  Equal  Protection  of  the  Law. — Meaning  of. — Right  to  a  Hearing. — Right  to 
Appeal. — Fourteenth  Amendment  to  Constitution, — The  provision  oi  the 
Constitution  guaranteeing  to  all  persons  the  equal  protection  of  the 
law,  does  not  require  that  all  persons  shall  have  the  right  of  a  hearing 
or  trial  before  the  same  tribunal,  and  in  all  the  same  tribunals,  and 
that  they  shall  have  the  same  right  of  appeal  from  one  tribunal  to 
another;  but  a  law  which  operates  alike  upon  all  persons  under  like 
circumstances  is  not  obnoxious  to  the  provisions  of  the  fourteenth 
amendment  to  the  United  States  Constitution,  that  no  person  shall  be 
denied  the  equal  protection  of  the  laws. 

Cleveland,  etc.,  R.  W.  Co.  v.  Backus,  513;  and  Pittsburgh,  etc.,  R.  W. 
Co.  v.  Backus,  625. 
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2.  Taxation. —  Uniform  and  Equal  Bate  of  Assessment. — Just  Valuation  of 
Property. — Duty  of  Legislature  to  Provide  for. — Constitutional  Require- 
ments.— State  Board  of  Tax  Commissioners. — Railroad. — The  provision  of 
the  State  Constitution,  providing  "for  a  uniform  and  equal  rate  of 
assessment  and  taxation  "  is  complied  with  when  the  same  basis  of  as- 
sessment is  fixed  for  all  property,  and  the  same  rate  of  taxation  is  fixed 
within  the  district  subject  to  taxation ;  and  the  provision  of  the  State 
Constitution  requiring  that  the  Legislature  "shall  prescribe  such  regu- 
lations as  shall  secure  a  just  valuation  for  taxation  of  all  property,  both 
real  and  personal,"  is  complied  with  when  the  Legislature  provides  that 
" railroad  track "  and  "  rolling  stock"  of  railway  companies  shall  be 
assessed  by  the  State  Board  of  Tax  Commissioners,  while  all  other 
property  shall  be  assessed  by  local  boards  and  officers.  lb. 

3.  "Due  Process  of  Law"  and  "Law  of  the  Land." — Meaning  of. — Assessment 
of  Taxes,  etc.,  Summary  Proceedings. — "Due  process  of  law"  and  "law 
of  the  land  "  mean  one  and  the  same  thing,  and  mean  that  one  shall 
hold  his  life,  liberty  and  property  under  the  protection  of  the  general 
rules  which  govern  society,  and  the  assessment  and  collection  of  taxes, 
and  the  hearing  of  property-owners  with  reference  thereto  are,  from 
necessity,  summary  proceedings.  lb. 

CONSTRUCTION  OF  INSTRUMENT., 

See  Deed,  2. 

CONSTRUCTIVE  NOTICE. 

See  Administrator's  Sale,  1. 

CONTINGENT  REMAINDER 

See  Will,  4,  6. 

CONTRACT. 

See  Pleading,  10;  Life  Insurance,  2;  Lease;  Insurance,  7;  Evi- 
dence, 6;  Estoppel,  1. 

1.  Lease. — Bight  of  Lessee  to  Assign  his  Interest  in. — Consent  of  Lessor. — Bent. 
— In  a  lease  contract,  the  provisions  of  which  restricted  the  power  of 
the  lessees  to  transfer  their  rights  in  the  lease  without  the  consent  of  the 
lessor  in  writing,  added  nothing  to  the  financial  obligation  of  the  les- 
sees, and  did  not  alter  the  terms  upon  which  rents  were  to  be  paid. 

Saint  Joseph  Hydraulic  Co.  v.  Wilson,  466 

CONVERSION. 
See  Partnership,  3. 

CONVEYANCE. 

See  Estoppel,  3 ;  Real  Estate,  2,  3. 

1.  Mistake. — ^formation  of  Deed. — A  party  having  conveyed  away  land 
through  mistake  must  have  the  deed  corrected  before  he  can  recover 
on  his  equitable  title.  If  one  is  not  entitled  to  a  reformation  of  the 
deed  he  is  not  entitled  to  a  recovery.  Popijoy  v.  Miller,  19 

2.  Deed. —  Violation  of  Becording  Act. — Effect  on  Purchaser  in  Good  Faith 
Without  Notice. — Tax  Sale. — Good  Title  Not  Necessary  to  Vest  Lien  in  Pur- 
chaser.— Pending  a  suit  to  foreclose  a  tax  lien  upon  a  certain  tract  of 
land,  the  owner  thereof  sold  it  to  A.,  and  after  a  judgment  foreclosing 
the  tax  lien,  and  at  the  sale  of  said  land  by  the  sheriff",  by  virtue  of 
said  lien,  B.  in  good  faith,  and  without  knowledge  of  the  conveyance 
to  A.,  bought  the  land,  and  paid  the  purchase  money,  and  in  due 
course  of  time  obtained  a  sheriff's  deed  therefor,  which  he  had  re- 
corded in  the  proper  office  in  due  time,  A.  not  yet  having  had  hw  deed 
recorded,  and  having  allowed  more  than  a  year  t«  elapse  from  the  ex- 
ecution of  his  deed.     A.  brought  suit  to  quiet  his  title. 

Held,  that  B.  having  purchased  the  land  in  good  faith,  without  notice  of 
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the  unrecorded  conveyance,  and  haying  paid  the  purchase  money  and 
acquired  a  sheriff's  deed,  and  had  it  recorded  before  notice  of  A.'s 
claim,  he  was  protected  against  Buch  claim. 
Held,  also,  that  it  is  not  necessary  under  the  recording  act,  section  2931,  R. 
S.  1881.  that  the  purchaser  should  acquire  a  good  title,  it  being  suf- 
ficient if  he  acquire  a  title  which  would  have  been  good  if  the  unre- 
corded conveyance  had  never  been  executed.  Sius  v.  Lawson,  137 

3.  Deed. — Construction  of — Surplusage  in, — Inchoate  Interest  of  Wife  can  not 
.  be  Conveyed. — Not  a  Present  Estate. — Where  a  deed  made  by  a  husband 

and  wife  contains  all  the  matter  essential  to  a  conveyance  in  fee  sim- 
ple of  the  interest  of  both  grantors,  but  contained  the  clause,  "intend- 
ing hereby  to  convey  absolutely  to  said  grantee,  as  executor  aforesaid, 
all  the  interest  of  Sarah  Davenport  in  said  premises,"  such  clause  will 
be  treated  as  mere  surplusage,  and  will  not  operate  to  make  it  the  in- 
tention of  the  parties  to  convey  simply  the  inchoate  interest  of  the 
wife  (for  the  fee  simple  was  in  the  husband),  which  would  be  a  nullity. 
The  inchoate  interest  of  the  wife  in  the  lands  of  her  husband  is  not  a 
present  estate,  and  so  long  as  the  title  remains  in  the  husband,  the  in- 
choate interest  alone  can  not  be  conveyed.      Davenport  v.  Williams,  143 

4.  What  Passes  by  Implication. — Grant  of  Mill,  MM-race,  etc. — In  a  convey- 
ance granting  a  mill-race,  a  mill,  or  the  like,  a  grant  of  the  land  form- 
ing an  essential  part  of  the  thing  granted  is  conveyed,  although  there 
may  be  no  specific  designation  of  the  particular  parcel  or  quantity  of 
land  occupied  by  the  mill  or  race.  Branson  v.  Studabaker,  147 

5.  Real  Estate. — Description. — Certainty  of. —  When  Sufficient. — Where  a  cer- 
tain tract  of  land  in  litigation  was  described  as  twenty-nine  (29)  acres 
off  the  south  end  of  sixty  (60)  acres  off  the  north  end  of  the  west  half 
of  the  northwest  quarter  of  a  certain  section  in  a  certain  township  and 
range,  the  land  was  described  with  sufficient  certainty ;  it  being  a  rule 
of  description  that  that  is  sufficiently  certain  which  furnishes  the  means  . 
of  identifying  the  land.  Collins  v.  Dresslar,  290 

6.  Voluntarily  by  Parent  to  Child. — Presumption  as  to. — Advancement. — Bur- 
den of  Proof— A  voluntary  conveyance  of  land  by  a  parent  to  one  of 
his  children  is  presumed  to  have  been  intended  as  an  advancement,  and 
the  burden  of  snowing  that  it  was  not  so  intended  rests  upon  the  person 
who  asserts  it  to  be  anything  else.  Gulp  v.  Wilson,  294 

7.  Right  of  Way. — Natural  Gas  Line. — Effect  of  Instrument. — Attempt  to  Re- 
lease.— Effect. — Where  A.  granted  to  B.  a  right  of  way  through  his  land 
to  lay  a  natural  gas  pipe-line,  and  the  writing  is  signed  by  the  grantor 
alone,  which  is  accepted  by  the  grantee,  and  the  written  instrument  is 
duly  recorded  in  the  proper  county,  the  instrument  is  a  contract  entered 
into  by  both  the  parties,  and  can  not  be  annulled  by  one  of  them  only ; 
and  where  the  grantee  afterwards  executes  a,  writing  by  way  of  can- 
cellation of  the  former  instrument,  and  has  it  entered  of  record  upon 
the  margin  of  the  record  of  the  first-named  instrument,  it  can  not,  so 
far  as  it  concerns  the  rights  of  the  grantor,  have  any  effect  For  con- 
tract, see  opinion.  Harlan  v.  Logansport  Natural  Gas  Co.,  323 

8.  Lease. — Gas  Pipe-Line. — Benefit  to  Grantor  Dependent  Upon  Grantee's 
Action. — Mistake  of  Grantee. — Line  Laid  Wholly  Without  Grantor's  Land. 
— Effect  on  Rights. — Where  A.  grants  to  B.  a  right  of  way  to  lay  a  nat- 
ural gas  pipe-line,  and  the  lease  grants  to  A.,  in  consideration  of  said 
right  of  way,  the  free  use  of  gas  from  said  pipes  when  laid,  and  cer- 
tain other  rights,  said  grantor  of  the  right  of  way  has  no  rights  under 
the  lease  until  the  grantee  has  occupied  said  right  of  way,  and  the 
grantee  can  not  be  bound  to  use  the  right  of  way  in  a  definite  time,  under 
penalty,  unless  so  specified  in  the  lease ;  and  where  the  grantee  of  the 
right  of  way,  by  mistake,  placed  said  pipe-line  entirely  off  the  grantor's 
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land,  and  believing  they  were  in  said  right  of  way,  permitted  the 
grantor  to  make  connection  and  use  the  gas,  such  acts  did  not  estop  the 
grantee,  nor  secure  any  additional  rights  to  the  grantor.  lb. 

9.  Sale  of  Expectancy  by  Heir. —  When  not  Enforceable  After  a  Merger  of 
Expectancy  Into  a  Vested  Estate. — Against  Public  Policy. — Necessary  Alle- 
gations ana  Proof — Insanity  of  Ancestor. — Where  a  person  conveys  his 
expectant  interest  in  his  ancestor's  estate,  such  contracts  being  regarded 
with  disfavor  by  the  law,  and  as  against  public  policy,  before  such  con- 
tract can  be  enforced  it  must  be  alleged  and  proven  that  there  was 
neither  fraud  nor  oppression,  and  that  the  ancestor  had  knowledge  of 
such  contract,  and  acquiesced  therein,  and  the  fact  that  the  ancestor  is 
insane,  and  incapable  of  consenting  to  the  contract,  constitutes  no  ex- 
ception to  the  rule.  McClure  v.  Baben,  607 

CORPORATION. 

See  Principal  and  Agent. 

COST  BOND. 

See  Gravel  Road,  2. 

COUNTY. 

See  Pleading,  1 ;  Statute  of  Limitations,  4,  5. 

COUNTY  COMMISSIONERS. 

Bridges. — Construction  of. — Degree  of  Care  Required  in  Construction  and  Re- 
pairing.— Chargeable  with  Knowledge  of  Deterioration. — It  is  the  duty  of 
county  commissioners  to  use  at  least  ordinary  care  in  the  construction 
of  bridges  and  in  the  selection  of  materials  to  be  used  in  their  construc- 
tion, and  after  they  have  been  constructed  they  are  chargeable  with 
the  knowledge  of  the  tendency  of  the  materials  used  to  deteriorate 
from  the  effects  of  age,  use  and  the  exposure  to  the  elements,  and  the 
law  requires  them  to  use  at  least  ordinary  care  to  guard  against  the  ef- 
fects of  said  deterioration.  Board,  etc.,  v.  Creviston,  Admr.,  39 

COUNTY  TREASURER. 

See  Taxes,  7. 

COURT  RULE. 

See  Change  of  Venue,  1. 

CREDITOR. 

See  Subsequent  Creditor;  Fraudulent  Conveyance,  4. 

CRIMINAL  CONSPIRACY. 

See  Criminal  Law,  5,  7,  8,  9,  10,  11,  12,  15,  16. 

CRIMINAL  LAW. 

1.  Admission. — Evidence  Supplemental  to,  Not  Error. — Where  in  a  prosecu- 
tion for  murder,  the  defendant  admitted  that  the  decedent  diea  from  a 
wound  inflicted  by  him,  it  was  not  error  for  the  court,  in  its  discretion, 
to  permit  such  admission  to  be  supplemented  by  testimony ;  neither 
would  it  have  been  error  if  the  court  nad  excluded  such  testimony. 

Trogdon  v.  State,  1 

2.  Instruction  to  Jury. — Special  Instructions  Offered  by  Defendant. —  When 
Properly  Rejected. — Statute  Must  be  Strictly  Complied  With.— Clause  6  of 
Section  1823,  R.  S.  1881,  Construed. — A  defendant  in  a  criminal  case, 
who  desires  special  instructions  to  be  given  to  the  jury,  must  proceed  in 

'  accordance  with  the  statute,  and  must  ask  for  them  in  the  proper  way 
and  at  the  proper  time,  but  then  the  court  is  not  bound  to  give  all  the 
instructions  thus  asked,  even  if  they  accurately  state  the  law  of  the 
case,  and  are  applicable  to  the  facts.  The  sixth  clause  of  section  1823, 
R.  S.  1881,  is  only  intended  to  secure  to  the  defendant  the  right  to 
specific  instructions  upon  questions  not  sufficiently  covered  by  other 
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instructions,  and  if  the  court  did  actually  give  other  instructions  in 
lieu  thereof  covering  the  same  grounds,  the  refusal  to  give  such  special 
instructions  was  not  error.  The  rules  of  criminal  procedure  are  not 
framed  with  a  view  of  making  difficult  the  conviction  of  the  guilty,  hut 
to  minimize  the  conviction  of  the  innocent.  "    76. 

3.  Self -defense, — Actual  Danger  not  Apparent  at  the  Time, — Not  Ground  for. — 
Apprehension  of  Danger. — Definition  of. — One  who  is  in  no  apparent  dan- 
ger, and  who  apprehends  no  danger,  and  who  has  no  reasonable  ground 
for  such  apprehension,  can  not  deliberately  and  maliciously  kill  another 
and  successfully  interpose  the  defense  of  self-defense,  because  it  subse- 
quently appears  that  there  was  actual  danger  of  which  he  was  at  the 
time  ignorant.  Apprehension,  in  this  connection,  is  synonomous  with 
belief  and  not  fear ;  and,  regardless  of  the  defendant's  belief  of  the  ne- 
cessity of  the  case,  if  the  death  of  his  assailant  results  from  the  reason- 
able defense  of  himself,  he  is  excusable.  7*6. 

4.  Instruction  to  Jury. — Erroneous  Instruction. — Reasonable  Doubt — An  in- 
struction which  states  to  the  jury  that  if  they  are  satisfied  from  the  ev- 
idence that  the  defendant  acted  in  self-defense,  is  erroneous;  for  it  is 
the  province  of  the  prosecution  to  prove  to  the  satisfaction  of  the  jury, 
or  beyond  a  reasonable  doubt,  the  guilt  of  the  defendant,  and  it  is  suf- 
ficient if  the  defendant  raises  in  the  mind  of  the  jury  a  reasonable 
doubt  of  his  guilt.  lb. 

6.  Criminal  Conspiracy. — Indictment. — Sufficiency  of. —Surplusage. — Motion  to 
Quash. — An  indictment  which  charges  a  public  offense  with  reasonable 
certainty  is  good,  although  the  offense  may  not  be  charged  with  strict 
formality,  and  there  may  be  surplusage  in  the  indictment,  and  defects 
that  do  not  affect  the  substantial  rights  of  the  defendant  are  not  suffi- 
cient to  authorize  the  quashing  of  the  indictment  or  information.  For 
the  indictment,  see  opinion.  Musgrave  v.  State,  298 

6.  False  Pretense. — May  Consist  of  Acts. — Acts,  as  well  as  words,  may  con- 
stitute a  false  pretense  in  the  meaning  of  the  law.  76. 

7.  Criminal  Conspiracy  to  Defraud  Life  Insurance  Company. — Insurance  Policy. 
— Need  Not  Be  Incorporated  in  Indictment. — In  an  indictment  charging  a 
criminal  conspiracy  to  defraud  a  life  insurance  company  by  endeavor- 
ing to  make  it  to  be  believed  and  understood  that  the  assured  had  been 
burned  to  death,  and  thereby  attempting  to  induce  the  beneficiary  of 
the  assured  to  recover  the  amount  of  said  policy,  and  the  insurance 
company,  on  the  faith  of  said  false  representation,  to  pay  the  amount 
of  said  policy,  it  is  not  necessary  to  incorporate  the  policy  of  insurance 
in  the  indictment.  lb. 

8.  Criminal  Conspiracy. — Object  of  Can  Not  Affect. — Gravamen  of  ike  Offense, 
— In  a  criminal  conspiracy  to  defraud  a  fife  insurance  company,  it  can 
make  no  difference  that  the  immediate  and  direct  object  of  the  con- 
spirators was  to  obtain  money  for  the  beneficiary  in  the  policy,  for  the 
gravamen  of  the  offense  consists  in  the  felonious  purpose  to  defraud 
another  out  of  money  or  property.  lb. 

9.  Criminal  Conspiracy. — Beneficiary  of  Life  Policy  Not  a  Conspirator. — Does 
Not  Affect  Guilt  of  Others. — In  an  indictment  charging  a  criminal  con- 
spiracy to  defraud  a  life  insurance  company,  it  is  not  necessary  to 
allege  that  the  beneficiary  of  the  policy  was  one  of  the  conspirators, 
the  allegation  that  they  feloniously  designed  to  deceive  her  and  induce 
her  to  make  a  false  claim  is  sufficient.  '  lb. 

10.  Criminal  Conspiracy. — Involving  an  Innocent  Person. — Effect. — It  can  not 
avail  a  defendant  in  an  action  for  criminal  conspiracy  to  set  up  in  de- 
fense that  the  success  of  the  wicked  scheme  depended,  in  part,  on  the 
action  of  an  innocent  person.  lb. 

11.  Criminal  Con^nracy.— Presumption  as  to  Action  of  Beneficiary. — Intention. 
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— Presumption  as  to. — In  an  action  for  criminal  conspiracy  to  defraud  a 
»  life  insurance  company,  it  is  (o  be  presumed  that  the  beneficiary  of  the 
life  policy  will  accept  the  benefit,  and  proceed  to  recover  the  amount 
of  the  policy,  when  she  believes  it  to  be  due ;  and  it  is  also  presumed 
that  a  person  intends  the  natural  and  legal  consequences  of  his  ac- 
tions, lb. 

12.  Criminal  Conspiracy. — Conspirators'  Scheme. — Presumption  as  to  Intention 
of. — In  an  action  for  criminal  conspiracy,  it  is  to  be  presumed  that  the 
conspirators  acted  upon  the  theory  that  their  scheme  would  not  be  dis- 
covered, and  that  their  fraudulent  plan  would  be  successful ;  and  the 
fact  that  they  were  foiled  can  be  of  no  benefit  to  them.  lb. 

13.  Plea  in  Abatement. — How  Construed. — Necessary  Allegations. — A  plea  in 
abatement  must  be  strictly  construed,  and  in  order  to  defeat  a  prosecu- 
tion, ought,  at  least,  to  state  the  substance  of  the  material  allegations 
of  the  indictment  relied  upon  as  the  ground  for  abating  the  prosecu- 
tion, lb. 

14.  Instruction  to  Jury. — Demand  of  Joint  Defendants  for  Separate  Trials. — 
Where  two  or  more  defendants  are  charged  of  the  same  offense  in  the 
same  indictment,  it  is  not  error  for  the  court,  in  instructing  the  jury, 
to  inform  them  tnat  the  defendants  had  demanded  separate  trials.     lb. 

15.  Criminal  Conspiracy. — Instruction  to  Jury. — Life  Insurance  Policy. — Ben- 
eficiary's Ignorance  of. — Effect. — In  an  action  tor  criminal  conspiracy  to 
defraud  a  life  insurance  company,  it  was  error  for  the  court  to  instruct 
the  jury  that  the  defendant  must  be  acquitted,  unless  it  is  made  to  ap- 
pear that  the  beneficiary  of  the  policy  knew  of  the  existence  of  such 
policy.  lb. 

16.  Criminal  Conspiracy. — Evidence. — Insurance  Policy. — In  an  action  for 
criminal  conspiracy  to  defraud  a  life  insurance  company,  the  policy, 
though  not  a  part  of  the  indictment,  is  admissible  in  evidence,  for  a 
written  instrument  may  often  be  competent  evidence,  And  yet  not  be  a 
necessary  part  of  the  pleading.  lb. 

17.  Indictment. — Duplicity. — Statute  Enumerating  Several  Acts  Equally  Crim- 
inal.— Alleging  Two  or  More  of  Such  Acts  in  a  Single  Count. — Convic- 
tion on,  When. — "  White-Cap  Act." — Where  a  criminal  statute  provides 
that  the  doing  of  this  or  that,  setting  out  several  particulars,  the  doing 
of  any  of  which  shall  constitute  a  crime,  and  the  offender  be  punished 
in  a  given  way,  an  indictment  based  upon  such  a  statute  may  allege,  in 
a  single  count,  the  doing  of  any  number  of  such  acts,  and  the  count 
will  not  be  bad  for  duplicitv,  ana  the  crime  may  be  established  by  prov- 
ing the  defendant  guilty  of  any  one  of  such  acts.       Hobbs  v.  State,  404 

18.  Statute  Construed.— "  White-Cap  Act."—C<Mstitutionality  of.— The  "  White- 
Cap  Act"  (section  362,  Elliott's  Supp.)  is  not  unconstitutional  as  being 
in  conflict  with  the  provision  of  the  Constitution  against  "cruel  and 
unusual  punishment. "     (Const.,  Art.  I.,  section  16).  lb. 

19.  Indictmcttt. — Sufficiency. — Perjury. — Making  False  Affidavit  as  to  Qualifi- 
cation of  Voter. —  Want  of  Venue  in  Affidavit. — In  an  indictment  charging 
one  with  perjury  in  willfully,  falsely,  etc.,  making  an  affidavit  as  to 
the  qualifications  of  a  certain  person  to  vote,  the  omission  of  the  name 
of  the  county  in  the  affidavit  is  immaterial,  when  it  is  alleged  in  the 
indictment,  of  which  the  affidavit  is  made  a  part,  that  the  affidavit  was 
made  at  Harrison  county,  Indiana,  the  county  in  which  the  indictment 
was  found.  State  v.  Hopper,  460 

20.  Authority  to  Administer  Oaths. — Judicial  Notice  of. — Facts  Establishing. — 
Formal  Allegations  not  Necessary. — Perjury. — Where  an  election  inspec- 
tor, before  whom  an  affidavit  was  made,  signed  his  name  without  attach- 
ing his  official  title  thereto,  but  where  an  indictment  against  the  affiant  for 
perjury,  based  upon  said  affidavit,  alleges  the  official  character  of  the 
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person  before  whom  the  affidavit  was  made,  such  allegation  will  cure  the 
apparent  defect  of  the  affidavit,  and  the  court  will  take  judicial  notictf 
oi  the  authority,  under  the  laws  of  the  State,  of  an  officer  to  administer 
oaths,  when  the  facts  establishing  the  authority  appear  in  the  indict- 
ment, and  a  formal  allegation  as  to  such  authority  is  not  necessary. 

lb. 

21.  Indictment. — Perjury, —  False  Affidavit. —  Materiality  of. — How  Made  to 
Appear. — In  an  indictment  for  perjury,  based  upon  an  alleged  false  affi- 
davit, the  materiality  of  the  affidavit  must  appear  either  by  averments 
or  by  a  statement  of  the  facts.  lb. 

22.  Indictment. —  Perjury.  —  False  Affidavit.  —  Immaterial  Facts.  —  Signing, 
Filing,  Name  of  Challenger. — In  an  indictment  for  perjury,  based  upon  a 
false  affidavit  made  before  an  election  officer,  it  is  not  essential  that  it 
should  appear  in  theindictment  that  the  affidavit  was  signed  in  the  pres- 
ence of  the  election  board ;  nor  is  it  necessary  that  the  name  of  the  chal- 
lenger should  appear,  or  that  the  affidavit  accomplished  its  intended 
purpose,  or  was  filed  with  the  election  board.  lb. 

23.  Manslaughter. — Murder  in  Second.  Degree. — Indictment. — Sufficiency  of. — 
Statute  Construed. — Section  1746,  R.  S.  1881,  when  construed  in  connec- 
tion with  section  1731,  requiring  the  facts  constituting  the  offense  to  be 
alleged,  only  dispenses  with  the  statement  of  the  manner  in,  and 
means  by,  which  the  death  was  caused  "  in  case  of  an  indictment  for 
murder  in  the  second  degree  or  for  manslaughter.       Little  v.  State,  577 

24.  Indictment.'-— Dubious  Meaning. — Construction. — Doubt  Given  Accused. — 
An  indictment  which  is  dubious  or  capable  of  more  than  one  construc- 
tion is  to  be  construed  most  strongly  against  the  State,  and  all  reason- 
able doubts  arising  on  the  indictment  are  to  be  given  to  the  accused. 

lb. 

25.  Indictment — Sufficiency. — Degree  of  Ctrtainty. — Necessary  Facts. — Where 
an  indictment,  when  construed  most  favorably  to  the  State,  fails  to 
state  with  any  degree  of  certainty  that  the  death  of  the  deceased  was 
caused  either  directly  or  remotely  by  the  acts  charged  against  the  ac- 
cused, it  is  insufficient.  lb. 

26.  Indictment. — Surplusage  in. —  Garbling  Indictment. — The  principle  of  law 
which  permits  unnecessary  and  harmless  allegations  in  an  indictment 
to  be  disregarded  as  surplusage,  does  not  authorize  the  court  to  garble 
the  indictment,  regardless  of  its  general  tenor  and  scope,  so  as  to  en- 
tirely change  its  meaning.  lb. 

27.  Instructions  to  Jury. — Oral. —  When  Erroneous. — Statute  Construed. — Sec- 
tion 1828,  Subd.  5,  R.  S.  1881. — When  the  court  during  the  trial  of  a 
cause,  and  before  argument,  orally  instructed  the  jury  for  what  pur- 
pose certain  evidence  was  introduced,  and,  before  argument,  counsel 
for  defendant  requested  all  instructions  be  in  writing,  such  instruction 
was  not  erroneous,  as  the  'statute,  section  1823,  subd.  5,  R.  S.  1881, 
only  has  reference  to  instructions  to  be  given  to  the  jury  after  the 
argument ;  but  where,  under  the  above  conditions,  but  after  the  argu- 
ment, the  court  orally  instructed  the  jury  as  to  the  penalty  they 
were  authorized  to  inflict,  in  case  of  a  conviction,  the  giving  of  the 
instruction,  without,  reducing  it  to  writing,  amounted  to  reversible 
error.  lb. 

28.  Misconduct  of  Counsel. — Argument  Before  Jury. — Comment  on  Defendants 
Demeanor  During  Trial. — Motion  to  Discharge  Prisoner.  —  Practice. — 
Where  counsel  tor  the  State,  in  a  criminal  action,  in  his  opening  ar- 
gument to  the  jury,  commented  upon  the  demeanor  of  the  defendant, 
in  the  presence  of  the  jury,  during  the  progress  of  the  trial,  and  also 
while  on  the  witness  stand,  and  upon  objection  to  such  remarks  bv  the 
defense,  the  court  in  the  presence  and  hearing  of  the  jury  admonished 
counsel  of  the  impropriety  of  such  remarks,  and  counsel  explained 


INDEX. 


715 


that  he  only  intended  to  comment  on  the  defendant  as  a  witness,  such 
remarks  by  counsel  under  the  circumstances  did  not  amount  to  reversible 
error ;  and  a  motion  to  discharge  the  defendant,  because  of  the  above 
alleged  misconduct  of  counsel,  was  correctly  overruled,  even  if  the  re- 
marks of  counsel  were  unwarranted  and  pre  judical,  the  relief  to  which 
the  defendant  was  entitled,  if  any,  being  to  a  discharge  of  the  jury 
and  the  empaneling  of  a  new  jury  to  try  the  case.     Siberry  v.  State,  67*7 

29.  Practice. — Argument  Be/ore  Jury. — Stepping  Beyond  Bounds  of  Legitimate 
Argument. —  When  Opposing  Counsel  can  not  Complain. — Where,  in  a 
criminal  action,  counsel  for  the  defendant  steps  outside  the  bounds  of 
legitimate  argument,  and  discusses  matters  not  proper  to  be  considered, 
the  defense  is  in  no  position  to  complain  if  counsel  for  the  State  fol- 
low them  without  sucn  bounds  and  reply  to  such  argument ;  although 
discussion  ought  to  be  confined  to  matters  properly  within  the  case.     lb. 

30.  Killing  of  Wife  by  Husband. — Evidence. — Relations  Previous  to  Homicide. 
— Treatment  of  Wife  by  Husband. — Where  an  indictment  charges  the  de- 
fendant with  murder  in  the  second  degree  and  with  manslaughter  in 
the  killing  of  his  wife,  testimony  as  to  relations  existing  between  the 
defendant  and  his  wife,  previous  to  the  homicide,  and  as  to  his  treat- 
ment of  her,  is  competent.  lb. 

31.  Evidence. — Conduct  of  Defendant  While  in  Jail. — Harmless  Error. — Evi- 
dence concerning  the  conduct  of  a  defendant  in  a  criminal  action, 
while  confined  in  jail  awaiting  trial,  is  proper;,  and  evidence  which  is 
unimportant,  and  the  admission  of  whicn  is  harmless,  does  not  amount 
to  reversible  error.  lb. 

32.  Evidence. — As  to  Reputation. — Cross- Examination  as  to  Positive  Knowledge 
of  Conduct  Permissible. — Where,  in  a  criminal  action  for  homicide,  a 
witness  on  examination  in  chief  had  testified  as  to  the  defendant's  rep- 
utation for  peacefulness  and  quietude  and  as  to  his  treatment  of  his 
deceased  wife  previous  to  her  death,  it  is  not  improper  to  cross-exam- 
ine such  witness  as  to  his  knowledge  of  the  defendant's  ill  treatment  of 
his  wife,  whom  he  was  charged  with  having  killed.  lb. 

33.  Homicide. —  Evidence. —  Revolver. —  When  Admissible  in  Evidence. —  The 
introduction  of  a  revolver  in  evidence,  from  which  it  is  claimed  the 
shot  was  fired  which  produced  the  death  with  which  the  defendant  is 
charged,  and  the  testimony  of  a  competent  witness  as  to  how  the  re- 
volver could  be  discharged,  is  not  error  when  the  revolver  has  been  suf- 
ficiently identified.  lb. 

34.  Homicide. — Eye  Witness  to. — Appearance  of  Before  Grana  Jury. — Names 
of  Indorsed  on  Indictment. — Absence  of  on  Trial. — Right  of  State  to  Proceed 
with  Other  Evidence. — WThere  there  are  eye  witnesses  to  a  homicide,  who 
appeared  before  the  grand  jury,  and  whose  names  were  indorsed  on  an 
indictment  therefor,  the  absence  of  such  witnesses  on  trial,  when  due 
diligence  to  obtain  them  is  shown  by  the  State,  will  not  prevent  the 
State  from  introducing  other  evidence  to  make  out  its  case.  lb. 

35.  Instructions  to  Jury. — Reasonable  Doubt. — Erroneous  Instruction  as  to. — 
Exoneration  of  Juror  from  Oath. — Where  the  court,  in  a  criminal  action, 
in  instructing  the  jury  as  to  the  question  of  reasonable  doubt,  said, 
among  other  things:  "You  are  not  at  liberty  to  disbelieve  as  jurors  if 
you  believe  as  men ;  your  oath  iruposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oath  had  been  administered,"  such 
instruction,  in  effect,  relieves  the  jury  from  the  obligation  of  their 
oath,  and  amounts  to  reversible  error.  Any  instruction  to  the  jury 
having  for  its  purpose  or  effect  the  exoneration*  of  a  juror  from  his 
oath  is  erroneous.^  lb. 

36.  Instructions  to  Jury. — Reasonable  Doubt. — Erroneous  Definition  of— In  an 
instruction  to  a  jury  on  the  question  of  reasonable  doubt,  the  court 


710  Dtt>EX. 

among  other  things,  said :  "A  reasonable  doubt  is  such  a  doubt  as  the 
jury  are  able  to  give  a  reason  for."  This  definition  of  "reasonable 
doubt "  is  erroneous  and  misleading  for  the  reasons,  that  it  puts  upon 
the  defendant  the  burden  of  furnishing  to  every  juror  a  reason  why  he 
is  not  satisfied  of  his  guilt  with  the  certainty  required  by  law  before 
there  can  be  a  conviction ;  that  a  person  often  doubts  about  a  thing  for 
which  he  can  give  no  reason,  or  has  an  imperfect  knowledge.  lb. 

CUSTOM. 
See  Employer  and  Employe,  5. 

DAMAGES. 

See  Railroad,  10 ;  Pleading,  1,  5,  8 ;  Landlord  and  Tenant,  1 ;  Juris- 
diction, 4,  5 ;  Evidence,  9 ;  Employer  and  Employe,  4. 

What  the  Verdict  Must  Show. — Assessment  of  in  the  Alternative. — In  an  ac- 
tion to  recover  damages  only,  the  amount  of  the  damages  must  be 
stated,  or  such  facts  stated  as  leave  nothing  to  be  done  but  to  compute 
them ;  and  the  usual  and  appropriate  method  of  making  the  assess- 
ment is  in  the  alternative.  Branson  v.  Studabaker,  147 

DECEDENTS'  ESTATES. 

See  Will,  4 ;  Vested  Estates  ;  Taxes,  22 ;  Partition,  1 ;  Evidence,  15 ; 

Clerical  Error;  Appeal,  7. 

DECLARATIONS. 

See  Evidence,  9,  10,  13. 

DECREE. 

See  Supreme  Court,  1. 

DEDICATION. 

Street. — Town  Plat. —  Effect  of. —  Question  of  Law.  —  Marking  streets  upon 
the  plat  of  a  town,  or  an  addition  thereto,  and  selling  lots  with  refer- 
ence thereto,  constitutes  a  dedication  of  the  ground  so  marked  for  the 
use  of  a  public  street,  and  whether  a  plat  contains  an  express  dedica- 
tion of  the  streets  so  platted  is  a  matter  of  law  for  the  court. 

Wolfe  v.  Town  of  Sullivan,  881 
DEED. 

See  Title,  3 ;  Evidence,  4 ;  Conveyance,  2,  3. 

1.  Reformation  of. — Mistake. — Recovery. — If  by  fraud  or  mistake  in  a  con- 
veyance «f  land  more  land  was  included  than  should  have  been,  the 
proper  remedy  is  to  have  the  deed  reformed,  and  recover  the  part  im- 
properly conveyed.  Popyoy  v.  Miller,  19 

2.*  Construction  of. — Construed  Most  Favorably  to  Grantee. —  Will  be  Given 
Some  Effect  if  Possible. — When  a  deed  is  ambiguous,  and  it  is  necessary 
to  resort  to  rules  of  construction,  the  instrument  will  be  considered  as 
a  whole,  and  construed  most  favorably  to  the  grantee ;  and,  if  possible, 
same  effect  will  be  given  to  the  deed ;  for  it  will  be  assumed  that  the 
parties  intended  the  deed  to  be  operative,  and  not  a  mere  nullity. 

Davenport  v.  Williams,  143 

3.  Real  Estate. — Conveyance  to  Husband  and  Wife. — Provision  Against  Estate 
in  Entirety. — Tenancy  in  Common.. — Where  a  deed  to  a  husband  and  wife 
contains  the  following:  "Each  of  the  above  grantees  having  contrib- 
uted equally  in  the  purchase  of  the  above-described  real  estate,  it  is 
the  express  understanding  and  agreement  that  said  real  estate  shall  be 
held  by  them  in  common,  and  not  in  joint  tenancy,"  the  quoted  pro- 
vision clearly  being  intended  to  make  the  husband  and  wife  tenants  in 
common,  and  not  in  the  entirety,  effect  will  be^iven  to  the  intent  of 
the  deed.  Brown  v.  Brown,  478 

4.  Limiting  Words  After  Granting  and  Descriptive  Words. — Effect  on  Estate. 
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— Must  be  Apt  Words. — Effect  Irresistible. — Where,  in  a  deed  conveying 
land  in  fee  simple  to  Elizabeth  Marsh,  the  following  words  appeared : 
"The  above  real  estate  falls  to  James  D.  Marsh  after  the  death  of 
Elizabeth  Marsh,"  Buch  words  can  not  operate  to  create  a  life  estate  in 
Elizabeth  Marsh  with  a  remainder  over  to  James  D.  Marsh,  the  rule 
being  that  words  so  introduced  into  a  deed  after  the  words  of  convey- 
ance and  warranty,  in  order  to  limit  the  estate,  must  be  apt  words  for 
the  purpose,  so  that  when  taken  in  connection  with  the  granting  words 
of  the  deed,  the  meaning  will  be  clear  and  irresistible  on  the  face  of 
the  deed  that  a  life  estate  only  was  intended.  Marsh  v.  Morris,  648 

DEFAULT. 
See  Mortgage,  2. 

DELEGATION*  OF  AUTHORITY. 
See  Taxes,  3. 

DEMAND. 

See  Partnership,  2,  3. 

When  Necessary. — Reformation  of  Deed. — Before  suit  can  properly  be  brought 
for  the  reformation  of  a  deed  a  demand  for  its  reformation  must  be 
made.  Popijoy  v.  Miller,  19 

DEMURRER. 

See  Practice,  7 ;  Pleading,  3,  6 ;  Appeal,  2. 

DEPOSITION. 

See  Witness,  2. 

Notice  to  Take. —  When  Adverse  Party  May  Take  without  Further  Notice. — 
Where  a  court  appoints  a  commissioner  to  take  depositions,  and,  in  the 
appointing  order,  directs  that  the  party  desiring  to  take  depositions 
shall  give  certain  notice,  and,  under  such  order,  notice  to  take  a  depo- 
sition is  given  and  the  witness  appears  at  the  appointed  time  and  place, 
and  the  party  giving  the  notice  is  present  and  refuses  to  take  the  depo- 
sition, the  adverse  party  may  proceed  to  take  the  deposition  without 
further  notice.  Orabb  v.  Orth,  11 

DESCRIPTION  OF  LAND. 

See  Real  Estate,  1,  2;  Pleading,  14;  Conveyance,  5;  Lines. 

So  Many  Rods  Off  South  Side  of  a  Quarter  Section. — Meaning  of. — Sufficiency. — 
Where  the  court  instructed  the  jury  that  land  described  as  "  seventy- 
eight  rods  off  the  south  side  of  the  northwest  quarter  of  section  number 
twenty-five,"  in  a  given  township  and  range,  "  describes  a  fractional 
part  of  said  quarter  seventy-eight  rods  wide,  on  the  south  side  of  said 
quarter,  and  extending  along  the  entire  length,"  such  instruction 
was  correct;  the  construction  contended  for  by  defendants,  that  the 
above  description  meant  seventy-eight  square  rods  of  land,  was  not 
tenable.  Cobb  v.  Taylor,  806 

DILIGENCE. 

See  Change  of  Venue,  2. 

DISCRETION. 

See  Statute  Construed,  4;  Divorce;  Apportionment;  1,  2. 

Refusal  of  Court  to  Allow  Plaintiff  to  Amend  Complaint. —  When  Such  Action 
not  Reviewable  on  Appeal. — Where  the  court  refused  to  allow  the  plaintiff 
to  amend  his  complaint  on  the  eve  of  trial,  such  power  being  in  the 
discretion  of  the  court,  the  Supreme  Court  can  only  review  the  action 
of  the  court  when  there  has  been  a  clear  abuse  of  discretion. 

Lindley  v.  Sullivan,  688 
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DITCH. 
See  Drainage,  1. 

DIVORCE. 

Alimony. — Lewd  Wife  not  Entitled,  to. — Abuse  of  Judicial  Discretion.. — A  woman 
who  leads  a  lewd  life  occupies  a4ery  different  position  from  one  who 
retains  her  chastity,  but  treats  her  husband  with  cruelty;  and  a  wife 
who  lives  a  life  of  shame,  yielding  her  person  to  embraces  of  different 
men,  has  no  claim  upon  the  husband  she  has  disgraced  to  support  and 
maintenance;  and  while  the  allowance  of  alimony  is  not  controlled  by 
definite  rules,  the  determination  of  each  particular  case  must  depend 
upon  its  own  circumstances,  and  an  enlightened  sense  of  justice  and 
public  policy;  and  a  court  that  grants  alimony  to  a  wile  who  has 
yielded  her  person  to  promiscuous  intercourse  with  men,  abuses  its 
discretion.  Spaulding  v.  Spaulding,  122 

DOG  TAX. 

See  Taxes,  6,  7. 

DRAINAGE. 
See  Lien,  2 ;  Bill  of  Exceptions,  4. 

1.  Ditch. — Repair  of. — Tax  for  Repairing. — Appeal  from  Assessment. — In- 
junction.— Sufficiency  of  Complaint. — Knowledge. —  When  Chargeable  with. — 
In  a  proceeding  to  enjoin  the  collection  of  certain  taxes  for  repairing 
a  ditch,  it  was  alleged  that,  under  the  pretense  of  repairing  said  ditch, 
the  surveyor  had  caused  to  be  constructed  another  ditch ;  that  he  caused 
the  same  to  be  done  without  any  petition  to  widen  or  deepen  the  same ; 
that  he  had  caused  the  expense  oi  the  work  to  be  apportioned  upon  the 
lands  of  the  plaintiffs ;  that  the  original  ditch  was  never  properly  con- 
structed or  received ;  that  the  assessor  had  filed  a  copy  of  the  assessment 
for  repairing  the  ditch  with  the  auditor,  and  that  it  had  been  placed 
upon  the  tax  duplicate ;  that  the  ditch  was  constructed  upon  a  system 
providing  for  an  outlet  which  was  not  constructed,  and  that  the  pro- 
ceedings providing  for  an  outlet  were  declared  void ;  that  said  repairs 
are  not  of  any  benefit,  nor  can  be,  because  of  no  outlet;  that  the  pro- 
ceedings declaring  void  the  proceedings  providing  for  an  outlet  was 
not  given  until  the  time  for  filing  an  appeal  from  the  surveyor  had  ex- 
pired. 

Mela,  that  the  complaint  stated  facts  sufficient  to  make  a  prima  facie  cauae 
of  action. 

Hela*,  also,  that  the  attack  upon  the  receiving  of  the  original  ditch  is  a  col- 
lateral one,  and  can  not  be  considered. 

Held j  further,  that  if  the  plaintiffs  had  known  of  the  worth  lessness  of  the 
ditch  repaired,  or  were  in  law  chargeable  with  knowledge  of  that  fact, 
in  time  to  appeal,  this  suit  could  not  be  maintained,  and  in  the  absence 
of  a  brief,  and  by  force  of  the  confessions  of  the  demurrer,  it  must  be 
assumed  that  they  had  no  such  knowledge,  and  are  chargable  with  none. 

MUliJcan  v.  Wall,  51 

2.  Motion  to  Set  Aside  Commissioners*  Report. —  When  Must  be  Supported  by 
Affidavits,  etc. — A  motion  to  set  aside  the  report  of  drainage  commission- 
ers, being  in  the  nature  of  a  motion  for  a  new  trial,  and  containing 
matters  of  fact  outside  of  the  record,  as  grounds  therefor,  should  be 
supported  by  affidavit,  or  other  proof  of  their  truth. 

Blemel  v.  Shattuck,  498 

3.  Commissioners*  Reports. — Two  Kinds. — The  statute  providing  for  the 
report  of  commissioners  of  drainage  authorizes  two  kinds  of  reports. 
One  is  where  any  one,  or  all,  of  the  three  facts  essential  to  support  a 
drainage  petition  is  found  in  the  negative,  and  the  other  is  where  the 
three  facts  essential  to  sustain  the  petition  are  found  in  the  affirmative. 


INDEX.  719 

In  the  former  kind  of  report,  the  estimated  cost  of  the  work,  the  benefits 
or  injuries  to  be  assessed,  etc.,  are  not  required,  in  the  latter  they  are 
required.  lb, 

DRAFT. 

See  Redemption,  3. 

DUPLICITY. 
See  Criminal  Law,  12. 

EASEMENT. 
See  Streets  and  Alleys  ;  Title,  2. 

ELECTIONS. 

Contest  of. — Evidence. — Oral  Testimony  for  whom  Votes  were  Cast — Minority  of 
Voter. — Where  the  face  of  the  returns  of  election  officers  shows  that 
the  appellant  has  received  one  vote  more  than  the  appellee,  and  to 
rebut  tne  prima  fade  case  thus  made,  the  court  permitted  witnesses  to 
testify  that  they  cast  their  votes  for  the  appellant,  and  that  at  the  time 
of  voting  they  were  under  the  age  of  twenty-one  years,  such  testimony 
was  the  best  evidence  of  which  the  case  was  susceptible,  and  wa»  com- 
petent. Crabb  v.  Orth,  11 

EMPLOYER  AND  EMPLOYE. 

See  Railroad,  8;  Pleading,  5. 

1.  Degree  of  Care  Required  of  Employer  to  Protect  Employe. — Peculiar  Dan- 
ger to  Employe  Known  to  Employer. — An  employer  is  under  obligation  to 
use  reasonable  care  in  making  safe  the  place  where,  and  the  appli- 
ances with  which,  his  employe  is  to  perform  services ;  and  if  the  em- 
ployer knows  of  peculiar  danger  to  the  employe,  in  a  place  where  he 
is  directed  to  work,  the  employer  is  bound  to  do  all  that  a  reasonably 
prudent  man  could  do  to  protect  such  employe ;  but  an  employer  can 
not  be  held  to  be  an  insurer  of  his  employe. 

Jloosier  Stone  Co.  y.  McCain,  231 

2.  Perils  Incident  to  Service. — No  Recovery  for. — Danger  Created  or  Aug- 
mented by  Co-employe. — No  Recovery. — Perils  attendant  upon  the  em- 
ploye's business,  upon  the  appliances  necessarily  used  in  conducting  it, 
and  the  place  where  they  were  used,  can  not  be  considered  dangers  cre- 
ated by  the  master's  breach  of  duty,  and  there  can  be  no  recovery  for 
an  injury  attributable  to  such  perils ;  nor  will  an  action  lie  where  the 
carelessness  of  co-employes  augments  or  creates  the  danger  which  re- 
sults in  injury.  lb. 

3.  Negligence  of  Employer  Not  Presumed  in  Absence  of  Sustaining  Facts. — 
An  employer  can  not  be  assumed  to  be  guilty  of  negligence,  until  facts 
appear  which  authorize  the  conclusion  that  he  wrongfully  violated  his 
duty.  lb. 

4.  Employer's  Duty  to  Purnish  Safe  Appliances. — Charged  with  Knowledge  of 
Deterioration. --Railroad. — Damages. — It  is  the  duty  of  the  master  to 
furnish  reasonably  safe  appliances  for  the  use  of  his  employes,  and  he 
is  charged  with  knowledge  of  the  tendency  of  such  appliances  to  de- 
teriorate and  wear  out,  and  his  duty  to  keep  constant  supervision  over 
them,  and  to  use  ordinary  care  to  maintain  them  in  a  safe  condition, 
is  a  continuing  one.  Louisville,  etc.,  R.  R.  Co.  v.  Utz,  265 

6.  Employe. — Rules  and  Customs  of  Company. — Compliance  with. — When  a 
servant,  as  a  railroad  employe,  conducts  himself  in  accordance  with 
the  rules  and  customs  of  his  occupation  as  required  by  his  employer, 
the  mere  fact  that  he  attempts  a  hazardous  act  will  not  make  him 
guilty  of  negligence.  lb. 
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EQUITY. 
See  Lien,  1;  Trial  by  Jury;  Pleading,  13. 

ESTATES  BY  ENTIEETY. 
See  Deed,  3. 

ESTOPPEL. 
See  Partnership,  4 ;  Municipal  Corporations,  2. 

1.  Landlord  and  Tenant. — Tenant  Estopped  from  Denying  Title, — Contract. — 
When  Vendee  is  Estopped  from  Denying  Title  of  Vendor. — In  an  action  of 
ejectment,  evidence  was  adduced  substantially  as  follows:  That  the 
Constitutional  Presbyterian  Church  was  the  organization  sometimes 
known  as  the  New  School  Presbyterian  Church,  and  that  about  the  year 
18G9,  what  was  known  as  the  New  School  Presbyterians  and  the  Old 
School  Presbyterians  united,  and  from  that  time  the  organization  has 
been  known  as  the  Presbyterian  Church,  or  the  Presbyterian  Church  of 
the  United  States  of  America;  that  the  church  is  governed  by  ecclesi- 
astical bodies,  viz.,  the  Church  Session  and,  the  next  highest  in  rank, 
the  Presbytery ;  that  the  church  which  owned  the  property  in  question 
was  within  the  jurisdiction  of  the  White  Water  Presbytery ;  that  on 
the  10th  day  of  March,  1872,  the  defendants  leased  the  property  in 
controversy  from  the  trustees  of  the  Presbyterian  Church  for  the  period 
of  five  years,  and  in  1877  the  defendants  entered  into  a  contract  with 
the  clerk  and  treasurer  of  said  Presbytery  at  an  agreed  price,  and  fifty 
dollars  was  paid  as  a  part  of  the  purchase  price,  but,  the  defendants 
failing  to  make  any  further  payments,  said  Presbytery  treated  the  con- 
tract at  an  end,  and,  in  1888,  sold  and  conveyed  the  property  to  the 
plaintiffs ;  that  there  had  been  no  organized  Presbyterian  Church  at  said 
place  for  more  than  twenty  years,  and  that  they  had  long  since  ceased 
to  hold  the  house  on  the  premises  as  a  place  of  worship. 

Held,  that  the  defendants  were  estopped  from  denying  that,  prior  to  the 
date  of  the  deed,  the  Wrhite  Water  Presbytery  was  the  owner  of  the 
property  in  controversy.  Having  held  the  property  under  a  lease  they 
are  estopped*  from  denying  the  title  of  the  lessor. 

Held,  also,  that  the  defendants  could  not  hold  possession  under  a  contract 
of  purchase,  and  at  the  same  time  deny  that  the  party  with  whom  the 
contract  was  made  had  title  to  the  property  which  was  the  subject  of 
the  contract. 

Held,  further,  that  the  finding  of  the  court  can  not  be  disturbed  on  the 
evidence.  Reese  v.  Coffee,  14 

2.  Municipal  Corporation. — Addition  to. — IrregvXariiy  in  Annexation  Proceed- 
ings.— Collateral  Atttick. — Where  additions  have  been  made  to  a  town, 
and  the  town  has  exercised  control  over  such  additions  for  ten  or  fifteen 
years,  expended  large  sums  of  money  in  improving  the  streets  of  those 
additions,  and  in  erecting  school  buildings  to  accommodate  the  school 
children  of  the  town,  including  such  additions ;  and  where  the  appel- 
lant had  lived  in  one  of  the  additions  for  a  number  of  years,  and  had 
voted  in  the  town,  had  been  elected  and  held  offices  of  the  town,  under 
such  circumstances,  he  can  not  be  allowed  to  question  the  validity  of 

.  the  annexation  proceedings,  and,  thereby,  defeat  a  tax  lien  on  his  lots 
in  said  additions,  simply  because,  in  making  said  additions,  the  strict 
letter  of  the  law  had  not  been  complied  with ;  nor  are  such  objections 
available  in  a  collateral  attack.  Scarry  v.  Lewis,  96 

3.  Answer  by  Way  of. — Necessary  Allegations. — Conveyance  by  Minor. — Repre- 
sentations as  to  Age. — WThere  a  minor  conveys  real  estate,  and  on  arriv- 
ing at  twenty-one  years  of  age  disaffirms  his  deed'  and  sells  the  same  to 
another  who  brings  suit  to  quiet  his  title  to  the  land  and  have  the  deed 
made  during  minority  declared  void  and  set  aside,  and  the  defendant 
answers  by  way  of  estoppel,  but  does  -not  allege  that  the  minor  made 
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any  representations  as  to  his  age,  in  connection  with  the  sale,  as  an  in- 
ducement for  the  defendant  to  purchase,  upon  which  he  relied,  or  that 
he  was  actually  misled  by  his  grantor,  such  answer,  as  an  estoppel,  is 
fatally  defective.  Bradshaw  v.  Van  Winkle,  134 

4.  In  Pais. — Facts  Equally  Known  or  Accessible  to  all  Parties, — Facts  that  are 
equally  known  or  accessible  to  all  parties  concerned  can  not  constitute 
an  estoppel  in  pais.  Wolfe  v.  Town  of  Sullivan,  331 

5.  Mortgage. — Primary  and  Secondary  Security. — Forfeiture  of  Right  in  Pri- 
mary Estops  Procedure  on  Secondary. — Where  the  holders  of  a  mortgage 
as  primary  security  forfeited  their  right  to  foreclose  on  the  same  by 
permitting  an  adjudication  which  estopped  them  to  pursue  it,  they  are 
also  estopped  from  enforcing  a  mortgage  as  secondary  security,  not 
being  entitled  to  proceed  against  the  secondary  security  until  they  had 
exhausted  the  primary  security.  (yBrien  v.  MoffiU,  660 

EVIDENCE. 

See  Criminal  Law,  1,  16,  30,  31,  32,  33,  34 ;  Special  Verdict,  2 ;  Prac- 
tice, 6 ;  New  Trial,  4 ;  Landlord  and  Tenant,  2 ;  Elections. 

1.  Admissions  of  to  Prove  Ownership. — In  an  action  of  ejectment  by  the 
trustees  of  a  church  against  the  trustees  of  another  church,  evidence 
was  admissible  to  the  effect  that  at  a  certain  date  the  Presbyterian 
Church  of  the  United  States  of  America  and  the  Constitutional  Presby- 
terian Church  of  the  town  of  Laurel,  Indiana,  fused,  or  united  as  one 
church,  and  thereby  the  White  Water  Presbytery  became  the  owner  of 
the  church  property  in  suit,  which,  before  said  fusion,  or  union,  was 
held  by  the  trustees  of  the  Constitutional  Presbyterian  Church  in  trust 
for  the  congregation.  Reese  v.  Coffee,  14 

2.  Tax  Lien. — Certificate  of  Purchase. — Admission  in  Evidence  of. — Error 
Cured. — An  action  to  quiet  title  was  brought  to  test  the  validity  of  a 
lien  claimed  by  the  defendant,  which  he  had  acquired  by  the  purchase 
of  certain  lots  sold  by  the  town  for  delinquent  municipal  taxes,  and 
his  purchase  was  evidenced  by  a  certificate  of  purchase  issued  by  the 
town  marshal.  The  defendant  offered  this  certificate  in  evidence,  which 
was  admitted,  but  objected  to  because  the  certificate  did  not  state  that 
the  sale  was  made  at  the  door  of  the  town  hall,  or  of  the  building 
wherein  the  board  of  trustees  of  the  town  held  their  meetings,  but 
stated  that  it  was  made  at  the  door  of  the  postoffice.  This  evidence 
was  followed  by  that  of  the  town  clerk,  who  testified  that  the  place  of 
meeting  of  the  town  board  was  in  the  second  story  of  the  postoffice 
building,  over  the  postoffice.   Held,  Scarry  v.  Lewis,  97 

3.  That  the  objection,  if  true,  could  only  be  an  irregularitv  affecting  the 
validity  of  the  sale,  and  could  not  operate  to  destroy  the  purchaser's 
lien  for  the  taxes,  and  was,  therefore,  insufficient ;  and  that  the  intro- 
duction of  the  clerk's  evidence  after  that  of  the  certificate  of  purchase 
cured  the  error,  if  any  was  committed,  in  introducing  the  certificate  in 
the  absence  of  explanatory  evidence.  lb. 

4.  Validity  of  Sale. — Tax  Deed  Prima  Facie  Evidence  of. — Proof  of  Warrant 
of  Sale  not  a  Prerequisite. — A  deed  executed  by  a  town  marshal  for  land 
sold  at  a  tax  sale  for  delinquent  municipal  taxes  is  prima  facie  evidence 
of  the  validity  of  the  sale,  and  is  admissible  in  evidence  without  show- 
ing that  there  was  a  warrant  properly  issued  for  the  sale  of  said  lands. 

lb. 

5.  Tax  Deed  Prima  Facie  Evidence  of  a  Lien. — Admissions.—  Onus  Probandi. 
— The  introduction  of  a  tax  deed  in  evidence  makes  a  prima  facie  case 
of  the  existence  of  a  lien,  notwithstanding  an  admission  that  the  pro- 
ceedings, upon  which  the  sale  was  based,  were  irregular  and  insufficient 

Vol.  133.— 46. 
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to  convey  title:  and  such  admission  would  not  place  upon  the  pur- 
chaser the  burden  of  proving  the  exact  steps  taken  in  relation  to  the 
making  of  the  sale.  lb. 

6.  Contract — Written  Instrument. —  When  Parol  Evidence  Admissible  to  Add 
to,  Vary  or  Contradict. — It  is  a  rule  of  law  that  where  a  contract  has 
been  finally  committed  to  writing  all  prior  negotiations  and  stipula- 
tions between  the  parties  are  merged  in  the  writing,  and  its  terms  can 
not  be  varied,  contradicted  or  added  to  by  parol  evidence;  but  this 
rule  has  no  application  when  the  writing  shows  upon  its  face  that  it 
does  not  embrace  the  entire  contract,  and  additional  facts  are  necessary 
to  show  its  nature  and  extent.  Burton  v.  Morrow,  221 

7.  Impeaching  Testimony. — Effect  of. — Impeaching  testimony  goes  only  to 
the  credibility  of  the  witness,  and  only  affects  matters  in  dispute,  in  so 
far  as  it  weakens  the  credibility  of  the  witness  sought  to  be  impeached. 

Ohio,  etc.,  B.  W.  Co.  v.  Stein,  243 

8.  Admitting  Incompetent  Evidence. —  When  Will  Not  Work  a  Beversal. — JYe- 
sumption.—  Cases  may  arise  where  the  facts  are  so  fully  and  conclusively 
proved  by  other  testimony  that  the  appellate  tribunal  will  not  reverse 
the  judgment  because  incompetent  evidence  was  admitted  to  the  same 
facts;  but  where  incompetent  evidence  of  an  influential  character  is 
allowed  to  go  to  the  jury,  it  will  be  presumed  to  have  prejudiced  the 
objecting  party,  and,  unless  this  presumption  iB  rebutted,  the  judgment 
must  be  reversed.  lb. 

9.  Bes  Gestae. — Declarations. —  When  a  Bart  of. — Principal  and  Agent. — Rail- 
road.— Damages. — Where,  in  a  suit  for  damages  for  injuries  sustained 
while  braking  on  a  railroad,  the  declarations  of  an  engineer  concern- 
ing the  transaction  were  offered  and  admitted  in  evidence,  the  declara- 
tions were  not  admissible  against  the  principal  unless  they  were  made 
while  the  agent  was  conducting  said  transaction  for  the  principal,  and 
constituted  a  part  of  the  res  gestae.  lb. 

10.  Bes  Gestae. — Declarations  a  Part  of.—Bule  as  to. — In  determining  when 
declarations  amount  to  a  part  of  the  res  gestcc,  each  case  must  depend, 
in  a  great  degree,  upon  its  particular  facts  and  circumstances;  bat 
when  the  declarations  of  the  agent  are  made  to  the  person  whose  in- 
terests are  directly  involved,  at  the  place  where  the  transaction 
happened,  so  near  the  occurrence  in  point  of  time  as  to  be  justly  and 
reasonably  regarded  as  a  part  of  it,  refer  directly  to  the  transaction, 
and  are  not  narratives  of  the  past,  they  should  ordinarily  be  regarded 
as  a  part  of  the  res  gestas.     For  the  application  of  the  rule,  see  opinion. 

lb. 

11.  Bes  Gestae. —  Whole  of  Conversation  Admissible. — Exception. — Under  the 
rule  that  declarations  forming  a  part  of  the  res  gestae  are  admissible  in 
evidence,  the  whole  conversation  is  admissible,  unless  part  is  excluded 
by  other  rules  of  law.  lb. 

12.  Declaration. — Past  Event. — Opinion  Not  a  Part  of  Bes  Gestae. — A  decla- 
ration of  an  agent,  which  is  a  combination  of  an  opinion  and  a  nar- 
ration of  a  past  event,  can  not  be  a  part  of  the  res  gestae,  lb. 

1$.  Declarations. — Effectiveness  of. — Evidence  consisting  of  declarations  is 
generally  considered  a  weak  class  of  evidence,  from  the  fact  that  the 
party  making  them  may  not  have  clearly  expressed  his  meaning,  or 
may  have  been  misunderstood,  or  the  witness  may  have  unintentionally- 
altered  the  expression.  Culp  v.  Wilson,  294 

14.  Impeaching  Testimony. — Proof  of  Statements  at  Variance  with  Testimony. — 
Rebutting  Testimony. — Where  a  witness  has  been  impeached  by  testi- 
mony that  he  has  made  statements  contrary  to  his  evidence  in  the 
case,  the  party  who  called  such  impeached  witness  may  prove,  in  re- 
buttal, by  the  witness  himself,  or  by  other  witnesses,  that  the  wifc- 
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ness,  on  other  occasions,  had  stated  the  facts  as  he  gave  them  in  evi- 
dence. Hobbs  v.  State,  404 

15.  Decedent7 s  Estate. — Claimant. — Incompetency  of  as  Witness. — Reversible 
Error. — Where  in  an  action  against  A.,  the  principal  on  a  promissory 
note,  and  B.,  a  surety,  and  the  estate  of  C,  another  surety,  the  plaint- 
iff was  permitted  to  testify  generally  in  her  own  behalf  ana  against  all 
the  defendants,  and  the  court  refused  "to  instruct  the  jury  to  disregard 
the  plaintiff's  testimony  as  affecting  the  decedent's  estate,  such  ac- 
tion constituted  reversible  error  as  to  the  estate.        Ep&rt  v.  Hall,  418 

16.  Opinion  Evidence. — When  Admissible  and  When  NoL — Opinion  evidence 
is  not  admissible  when  the  facts  upon  which  the  opinion  is  based 
can  be  given  to  the  jury,  and  the  jury  is  as  capable  of  drawing  correct 
inferences  from  them  as  the  witness.  Bmnker  v.  Cummins,  443 

17.  Admission  of  Incompetent  Evidence  Over  Objection. — Not  Harmless  Error 4 
— Where  the  court  admits  evidence  over  objection,  it  impliedly  de- 
clares to  the  jury  that  it  is  to  be  considered  by  them,  and  when  the 
evidence  is  incompetent,  such  a  declaration  does  wrong,  inasmuch  as 
it  lays  before  the  jury  evidence  which  they  have  no  right  to  hear.     26. 

18.  Judgment. —  When  Admissible. — Identity  Established  by  Extrinsic  Evidence. 
— Preliminary  Steps. — A  judgment  relevant  to  the  issues  is  not  of  itself 
admissible  in  evidence,  until  it  is  shown  by  extrinsic  evidence  to  be 
what  it  purports  to  be,  which  is  affected  either  by  a  certified  copy  by 
the  proper  officer,  or  by  producing  in  court  the  keeper  of  the  records, 
and  ascertaining  from  him,  on  oath,  that  it  is  what  it  purports  to  be. 

Bridges  v.  Branam,  488 

EXCEPTIONS. 
See  Practice,  1,  5. 

EXEMPTION  FROM  EXECUTION. 
See  Fraudulent  Conveyance,  3. 

Sufficiency  of  Answer. — Necessary  Allegations. — After  Acquired  Right  of  Exemp- 
tion.— Can  not  Perpetuate  Fraud. — Fraudulent  Intent — Effect  on  Right  to 
Exemption. — In  an  action  to  set  aside  a  convevance  of  land  as  fraudu- 
lent, and  subject  said  land  to  the  payment  of  a  judgment,  the  defend- 
ant answered,  in  addition  to  the  general  denial,  that  she  was — on  the 
date  of  the  execution  of  said  contract  upon  which  judgment  was  taken, 
at  the  date  of  the  conveyance  in  the  plaintiff's  complaint  mentioned, 
and  at  the  date  of  the  rendition  of  the  judgment-— and  now  is,  a  resi- 
dent householder  of  the  State  of  Indiana;  that  she  is  the  head  of  a 
family  keeping  house ;  that  the  defendant  Hugh  Fielder  (the  grantee 
and  son  of  the  grantor)  is  an  infant  about  ten  years  old,  and  is  sup- 
ported by,  and  lives  with,  the  defendant ;  that  at  the  date  of  the  con- 
veyance in  the  plaintiff's  complaint  mentioned,  to  wit,  on  the  31st  day 
of  May,  1887,  and  on  the  date  of  the  rendition  of  the  judgment,  and 
ever  since  the  date  aforesaid,  the  defendant  was  not  the  owner  of  prop- 
erty worth  over  six  hundred  dollars,  including  the  property  in  the 
complaint  mentioned ; "  that  all  of  the  real  estate,  personal  property, 
goods,  money,  choses  in  action,  etc.,  were  worth  less  than  $600;  that 
she  was,  and  now  is,  entitled  to  exempt  said  property  from  sale,  and 
she  prays  that  it  may  be  exempted  from  sale  to  satisfy  said  judgment, 
and  that  plaintiff  may  not  recover.  To  this  answer  a  demurrer  was 
addressed  and  overruled. 

Jleld,  that  the  answer  does  not  disclose  that  she  was  a  householder  and  en- 
titled to  exempt  said  property,  at  the  time  she  conveyed  it,  and  that 
she  could  not  perpetuate  fraud  in  a  conveyance  by  asserting  and  re- 
ceiving the  benefits  of  an  after  acquired  right  of  exemption. 

Held,  also,  that  the  general  allegation  that  one  was  at  a  stated  time  "a  res- 
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ident  householder  of  the  State  of  Indiana,1'  is  not  equivalent  to  the 
essential  allegation  of  facts  constituting  her  right  to  such  exemption  at 
the  time. 

Held,  also,  that,  if  at  the  time  of  a  conveyance,  a  grantor  is  entitled  to  ex- 
emption of  such  property,  the  creditor  is  in  no  better  position  by  reason 
of  the  existence  of  a  fraudulent  intent,  as  such  property  is  beyond  the 
reach  of  creditors. 

Held,  also,  that  the  demurrer  addressed  to  said  answer  should  have  been 
sustained.  Phenix  Ins.  Co.  v.  Fielder,  557 

FALSE  PRETENSE.  , 
See  Criminal  Law,  6. 

FEES. 
See  Justice  of  the  Peace. 

FINES. 
See  Statute  Construed,  3. 

FIXTURES. 
See  Lease. 

FORECLOSURE. 
See  Redemption,  1 ;  Mortgage,  1,  2,  3. 

FORFEITURE. 

See  Statute  Construed,  3 ;  Railroad,  5 ;  Life  Insurance,  5 ;  Lien,  3. 

Not  Favored  by  Courts. — Not  Aided  by  Intendments. — Courts  are  reluctant  to 
grant*  forfeitures,  except  in  very  clear  cases,  and  intendments  can  not 
be  taken  in  favor  of  the  party  asking  the  forfeiture. 

Botrius  y.  Phenix  Ins.  Go.,  106 

FORMER  ADJUDICATION. 

See  Practice,  10. 

Judgment. — As  to  What  Matters  and  Parties  it  Operates  as  Such. — A  judgment 
is  conclusive  against  all  parties  to  the  same,  and  those  claiming  under 
them,  as  to  all  matters  which  were,  or  might  have  been,  litigated  in 
the  action.  Oilmore  v.  McClurt,  571 

FRAUD. 

See  Taxes,  10,  18 ;  Practice,  11 ;  Mortgage,  1 ;  Lien,  1 ;  Judgment,  6 ; 

Interest;  Exemption  from  Execution. 

Representations  and  Promises  by  Attorney  and  Client  to  Adverse  Party. —  Viola- 
tion of. — Where  parties  and  counsel  prevent  an  appearance  and  defense 
by  representations  and  promises,  they  are  guilty  of  fraud  if,  in  viola- 
tion of  the  promises  and  contrary  to  the  representations,  they  take  a 
default  in  a  case  where  they  know  there  is  a  defense. 

Douthit  v.  Doutkit,  26 

FRAUDULENT  CONVEYANCE. 

1.  Action  to  Set  Aside, — Insolvency  an  Essential  Element. — In  an  action  to  set 
aside  a  fraudulent  conveyance,  it  must  be  made  to  appear  that  the 
grantor  was  insolvent  at  the  time  of  the  conveyance,  or  the  suit  must 
Fail.  Crow  v.  Carver,  260 

2.  When  Grantor  Can  Not  Deny  Validity. — Setting  Aside. — No  Reversion  to 
Grantor. — A  fraudulent  grantor  can  not  deny  the  validity  of  his  con- 
veyance as  between  himself  and  his  grantee,  and,  if  as  to  others,  such 
conveyance  be  set  aside,  no  part  of  the  property,  or  its  proceeds  may 
return  to  the  grantor.  Phenix  Ins.  Co.  v.  Fielder,  557 

8.    Can  Not  be  Validated  by  After  Acquired  Right. — Exemption. — Debtor  and 
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Creditor. — A  conveyance  which  is  fraudulent  as  to  creditors  can  not 
afterwards  be  validated  as  to  them  by  an  after  acquired  right  of  ex- 
emption. 76. 

4.  Action  to  Set  Aside. — Right  to  Maintain. — Necessary  Averment. — A  Claim 
for  Tort  Constitutes  One  a  Creditor. — A  voluntary  conveyance  in  fraud 
of  creditors  may  be  set  aside  at  the  suit  of  subsequent  creditors  when 
it  has  been  executed  to  defraud  subsequent  as  well  as  existing  cred- 
itors ;  in  such  a  case  it  is  necessary  to  aver  and  prove  that  the  convey- 
ance was  made  for  the  purpose  of  defrauding  subsequent  creditors; 
and  where  one  has  a  cause  of  action  against  another  Tor  damages  for 
a  tort,  the  former  is  a  creditor,  and  entitled  to  maintain  an  action  to 
set  aside  a  conveyance  made  by  the  latter  in  fraud  of  creditors. 

Petree  v.  Brotherton,  692 

5.  Action  to  Set  Aside. — Complaint. — Sufficiency. — Necessary  Allegation. — In 
an  action  to  set  aside  a  fraudulent  conveyance  the  complaint  is  insuffi- 
cient if  it  does  not  aver  that  the  grantor  did  not  have,  at  the  time  of  the 
conveyance,  property  sufficient  to  pay  his  indebtedness ;  and  the  state- 
ment that  such  grantor  did  not  have  property  subject  to  execution  at 
the  time  the  action  was  commeuced,  or  at  the  time  an  execution  was 
issued  and  returned,  is  not  sufficient  to  take  the  place  of  the  above- 
mentioned  essential  averment.  lb. 

GRAVEL  ROAD. 

1.  Free. — Inducements  to  Sign  Petition. — Injury  from. — Remedy. —  When  Pre- 
cluded.— Where  a  free  gravel  road  is  sought  to  be  established,  and  in- 
ducements are  held  out  by  certain  petitioners  to  influence  others  to  sign 
the  petition,  and  the  latter  are  harmed  by  such  inducements,  they 
should  seek  redress  by  objecting  to  the  sufficiency  of  the  petition  before 
it  is  passed  upon  by  the  board  of  commissioners,  and  failing  to  do  so, 
if  the  adjudication  was  effectual,  they  are  precluded  by  the  judgment. 

Board,  etc.,  v.  Justice,  89 

2.  Preliminary  Survey  and  Report. — Bond  to  Secure  Costs. — Approval  of. — 
Ministerial  Act. — The  act  of  approving  a  bond  to  secure  the  expense  of 
a  preliminary  survey  and  report,  in  establishing  a  free  gravel  road,  is  a 
mere  ministerial  act,  and  the  fact  that  one  of  the  commissioners  acting 
in  such  approval  was  a  petitioner  and  interested  party  did  not  amount 
to  error.  lb. 

3.  Judicial  Act  of  Board. — Acting  Member  Disqualified. — Judgment  Voidable. 
Presumption  as  to  Notice. — Collateral  Attack. — The  action  of  a  board  of 
commissioners,  in  passing  upon  the  sufficiency  of  the  petition  and  ap- 
pointing the  viewers  and  surveyor,  is  a  judicial  one,  and  the  partici- 
pation of  a  commissioner  disqualified  by  interest  or  otherwise  makes 
the  judgment  voidable ;  and  the  statute  having  provided  for  notice,  it 
will  be  presumed,  in  a  collateral  attack,  that  such  notice  has  been 
given,  and  an  opportunity  to  appeal  afforded  the  parties  adversely 
affected,  and  the  Doard  of  commissioners  having  acquired  jurisdiction 
both  of  the  subject  matter  and  the  person,  the  proceedings  are  not  sub- 
ject to  a  collateral  attack  by  injunction  or  otherwise.  If,  however, 
there  was  no  provision  for  notice,  or  opportunity  given  to  appeal,  in- 
junction would  be  the  proper  remedy.  lb. 

HARMLESS  ERROR. 

See  Evidence,  17 ;  Criminal  Law,  31 ;  Special  Finding,  1 ;  Practice,  3,  7 ; 

Instructions  to  Jury,  2. 

HIGHWAY. 
Adverse  User. — NoRiahts  Acquired  by. — Nuisance. — A  person  can  not  acquire 
any  right  in  a  legally  established  highway  by  adverse  user,   for  the 
user,  as  long  as  it  continues,  is  a  nuisance  and  punishable  by  fine. 

Wolfe  v.  Town  of  Sullivan,  SSI 
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HOMICIDE. 

See  Criminal  Law,  33,  34. 

HUSBAND  AND  WIFE. 

See  Deed,  3 ;  Real  Estate,  3. 

IMPEACHMENT. 

See  Evidence,  7,  14;  Witness,  2. 

INCHOATE  INTEREST. 

*  See  Conveyance,  3;  Partition,  1. 

INDICTMENT. 

See  Criminal  Law,  5 ;  Criminal  Law,  7,  17,  19,  21,  22,  23,  24,  25,  26,  34. 

INCUMBRANCE. 

See  Insurance,  1,  2,  5,  6. 

INJUNCTION. 

See  Drainage,  1 ;  Railroad,  15 ;   Pleading,  4 ,-  Municipal  Corpora- 
tions. 

INSANITY. 

See  Conveyance,  9. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  2,  4,  14,  15,  27,  35,  36. 

1.  General  Instruction  can  not  Cure  a  Specific  One. — Taken  as  a  Whole. — 
Sufficiency  of. — Wrhile  it  is  true  that  instructions  must  be  considered  as 
a  whole,  and  it  is  sufficient,  if  taken  together,  they  state  the  law  cor- 
rectly, yet  general  instructions  given  can  not  cure  an  error  committed 
in  giving  a  specific  instruction.  Trogdon  v.  State,  1 

2.  On  an  Assumed  Fact  in  Issue. —  When  Not  Error. — Where  the  fact  of  em- 
ployment is  in  issue,  but  such  fact  is  admitted  by  the  opposite  party 
and  testified  to  by  a  lar^e  number  of  witnesses  on  both  sides,  it  is  not 
error  for  the  court  to  instruct  the  jury  that  the  decedent  was,  when 
killed,  in  the  employ  of  the  defendant  as  a  brakeman. 

Louisville,  .etc.,  R.  R.  Co.  v.  Utz,265 

3.  Exceptions  to. — Can  not  be  Taken  in  Gross. — Failure  of  Record  to  Contain 
all  the  Instructions. — Where  the  record  does  not  show  that  all  the  in- 
structions given  in  the  case  are  in  the  record,  this  court  can  not  con- 
sider any  question  on  the  giving  or  refusal  of  instructions ;  exceptions 
to  instructing  can  not  be  taken  in  gross,  but  must  be  taken  specifically. 

Musgrave  v.  State,  297 

4.  Not  Correct  in  Terms  Asked. — Refusal  to  Give. — Effect. — Where  an  in- 
struction is  not  correct  in  the  terms  in  which  it  is  asked,  it  is  not  error 
for  the  court  to  refuse  to  give  it,  even  though  the  court,  had  it  so  elected, 
might  have  modified  it  so  as  to  express  the  law.  lb. 

5.  Correct  in  Terms,  but  not  Sufficiently  Specific. — Remedy. — Practice. — Where 
an  instruction  which  states  the  law  correctly  as  far  as  it  goes,  hut  is 
thought  by  either  of  the  parties  litigant  not  to  be  sufficiently  specific, 
the  proper  remedy  is  to  ask  for  further  instructions. 

Cincinnati,  etc.,  R.  W.  Co.  v.  Smock,  411 

6.  Promissory  Note. — Principal  and  Surety. — Plea  of  Want  of  Consideration. 
— Listruction  as  to  Consideration. — In  an  action  on  a  promissory  note 
against  a  principal  and  his  sureties,  when  the  defense  of  "want  of  con- 
sideration" is  set  up,  an  instruction  which  is  to  the  effect  that  a  valid 
consideration  as  between  the  principal  debtor  on  the  note  and  his  cred- 
itor is  sufficient  to  support  the  undertaking  of  the  sureties. 

Eppertv.  Hull,   418 

7.  Correct  in  Terms,  but  Without  Case  Made  by  Pleadings.— Erroneous. — The 
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giving  of  an  instruction  which  is  correct  in  terms,  but  lies  entirely 
without  the  case  made  by  the  pleadings,  is  erroneous,  and,  if  not  harm- 
less, will  work  a  reversal  of  the  cause.  Lindiey  v.  Sullivan,  588 

INSURANCE. 
See  Criminal  Law,  7. 

1.  Existing  Incumbrance  on  Property  Insured. — True  Representation  by  the  As- 
sured.— False  Entry  in  Application  by  Company's  Agent. — Recovery  not 
Precluded. — Where  there  is  a  provision  in  an  insurance  policy  against 
an  incumbrance  of  the  property  insured,  and  the  assured  represented 
the  property  to  be  unincumbered,  when  in  fact,  it  was  incumbered,  such 
incumbrance  will  be  fatal  to  a  recovery  in  case  of  a  loss  of  the  insured 
property  ;  but  where  the  assured  truthfully  answered  that  the  property 
was  incumbered,  and  the  agent  of  the  insurance  company,  who  under- 
took to  fill  out  the  blank  application  for  insurance,  stated  that  there 
was  no  incumbrance,  the  company  will  be  held  ,to  have  taken  the  risk 
with  knowledge  of  the  incumbrance,  and  the  assured,  in  case  of  loss, 
will  not  be  precluded  from  a  recovery  because  of  such  incumbrance. 

Bowlus  v.  Phenix  Ins.  Co.,  106 

2.  Executing  New  Evidence  of  Incumbrance  for  Old. — Effect  on  Policy. — Where 
an  assured  executed  new  notes  and  a  mortgage  to  secure  the  payment 
of  a  pre-existing  debt  and  lien  upon  the  insured  property,  there  is  not 
a  new  and  additional  incumbrance  upon  the  property  such  as  will  avoid 
the  policy ;  for  there  is  no  increase  of  risk  by  tne  change  of  indebted- 
ness, lb. 

3.  Over- Valuation  by  Assured. — Effect  on  Policy. — In  the  absence  of  allega- 
tions of  fraud,  an  answer  alleging  that  the  assured  made  an  over-valua- 
tion of  his  property,  and  thus  forfeited  his  policy, is  insufficient,  unless 
there  is  an  over-valuation  so  gross  as  to  authorize  the  inference,  taken 
in  connection  with  other  circumstances,  of  an  intent  to  mislead.        lb. 

4.  Application  for. — Agent  Authorized  to  Take. — False  Entry  in  Application 
by  Agent. — True  Statement  by  Assured. — Effect. — An  agent  authorized  to 
receive  applications  represents  the  insurance  company,  and  it  he  re- 
ceives trutnful  information  from  the  assured,  and  undertakes  to  cor- 
rectly fill  the  application,  but,  instead  of  doing  so,  inserts  false  state- 
ments, the  assured  will  not  be  made  to  suffer  because  of  the' wrongful 
act  of  the  agent.  lb. 

5.  Policy. — Subsequent  Incumbrance  in  Violation  of. — Effect. — If,  in  an  insur- 
ance policy,  there  is  a  warranty  against  subsequent  incumbrances,  the 
policy  will,  as  a  general  rule,  be  vitiated,  if  a  subsequent  incumbrance 
is  created.  lb. 

6.  Incumbrance. — Mistake  in  Computation  of. — Effect  on  Policy. — Where  an 
assured,  in  computing  the  amount  of  incumbrance  due  on  his  insured 
property,  makes  a  mistake  as  to  the  amount  due,  and  executes  a  re- 
newal of  the  incumbrance  for  a  greater  amount  than  is  actually  due, 
by  reason  of  the  mistake  in  computation,  there  is  in  reality  no  increase 
of  incumbrance,  and  the  policy  will  not  be  thereby  avoided.  lb. 

7.  Contract  of. — Notice  of  Loss. —  When  Waived. — The  principle,  that  where 
a  contract  is  repudiated,  or  where  a  party  denies  liability  under  it,  the 
performance  of  stipulations  requiring  notice,  demand,  or  the  like,  are 
waived,  fully  applies  to  contracts  of  insurance.  lb. 

8.  Pleading.  — Answer. — Confession  and  Avoidance.  —  When  Available.  — When 
the  answer  confesses  the  allegations  concerning  the  filling  up  of  the 
application,  and  the  statement  of  the  applicant  to  the  agent  of  the  com- 
pany, the  answer  is  bad  unless  it  effectively  avoids  such  allegations, 
whicn  are  material  and  relate  to  a  vital  point.  lb. 
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INTENDMENT. 
See  Forfeiture. 

.     INTENT. 
See  Criminal  Law,  11, 12. 

INTEREST. 

See  Present  Interest. 

Fraudulent  Donation  of  Money. — Donee  Chargeable  with  Interest. —  When  and 
How  Long. — Where  a  husband,  with  intent  to  defraud  his  creditors, 
donates  money  to  his  wife,  the  wife  is  chargeable  with  interest  on  said 
money  from  the  time  suit  was  instituted  to  recover  said  monev. 

Smith  v.  Stair,  368 
INTERMEDIATE  ERRORS. 

See  Judgment,  4. 

INTERROGATORIES  TO  JURY. 
See  Judgment,  5. 

INTERSTATE  COMMERCE. 

See  Railroad,  6,  7 ;  Taxes,  17. 

ISSUES. 
See  Special  Finding,  1. 

JOINDER. 

See  Trial  by  Jury  ;  Assignment  of  Errors,  1,  2. 

JUDGE. 

Improper  Remark*  by  in  Presence  of  Jury. — Prejudicial  Error. —  Remarks 
made  by  a  judge,  in  the  presence  of  the  jury,  during  the  progress  of  a 
trial,  if  material  and  improper,  constitute  prejudicial  error. 

Brunker  v.  Cummins,  443 
JUDGMENT. 

See  Reversal  of  Judgment;  Redemption,  5;  Quieting  Title;  Prac- 
tice, 5,  12;  Partition,  1;  Gravel  Road,  3;  Former  Adjudication; 
Evidence,  18. 

1.  Action  to  Set  Aside. — Facts  Affecting  Such  Action—  When  an  action  is 
brought  to  declare  a  judgment  a  nullity,  the  fact  that  the  greater  por- 
tion of  the  members  of  the  court  were  disinterested,  and,  also,  that  a 
large  number  of  parties  litigant,  other  than  such  disqualified  judge  or 
judges,  were  interested  in  and  would  be  affected  by  such  judgment,  is 
not  without  weight.  Board,  etc.,  v.  Justice,  89 

2.  Failure  of  to  Follow  Verdict. — Remedy  for. — When  the  judgment  fails  to  fol- 
low the  verdict,  the  remedy  is  not  by  a  motion  for  a  new  trial,  or  for  a 
venire  de  novo,  but  by  a  motion  to  modify  the  judgment. 

Branson  v.  Studabaker,  147 

3.  Special  Verdict. — Assessment  of  General  Sum  Inconsistent  with  Specific  Fads. 
— Effect  on  Judgment. — Not  Ground  for  a  Venire  de  Novo. — Where  a  spe- 
cial verdict  states  the  general  sum  as  the  damages,  it  is  not  necessarily 
bad,  on  a  motion  for  a  venire  de  novo,  although  the  specific  facts  stated 
may  not,  in  law,  entitle  the  successful  party  to  the  damages  specified 
in  the  general  statement,  for  the  appropriate  judgment  may  be  entered 
on  the  specific  facts.  lb. 

4.  Ultimate. — Effect  on  of  Intermediate  Errors. — Intermediate  errors  will  not 
reverse  where  the  ultimate  judgment  is  right.  lb. 

5.  General  Verdict. — Interrogatories  to  Jury. — Motion  for  Judgment  on  Not- 
withstanding General  Verdict. — In  an  action  for  damages,  where  the  jury 
returned  answers  to  interrogatories  in  addition  to  the  general  verdict 
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for  the  plaintiff,  and  the  defendant  moved  for  judgment  on  the  an- 
swers to  the  interrogatories  notwithstanding  the  general  verdict,  it 
was  held  that  as  the  answers  only  tended  to  show  contributory  neg- 
ligence, and  were  not  conclusive,  they  were  not  sufficient  to  override 
the  general  verdict.  For  the  interrogatories  and  answers  thereto,  see 
opinion.  Cincinnati,  etc.,  R.,  W.  Co.  v.  Smock,  411 

6.  Decree. — Form  of  Agreed  to. — Binding  Effect  of. — Waiver  of  Defects  in 
Evidence. —  Waiver  of  Defects  in  Complaint. — Judgment  ExtrarJudidaL^— 
Fraud. — Mistake. — Where  all  the  parties  to  a  cause  of  action  are  in 
court,  and  enter  into  an  agreement  as  to  the  form  in  which  a  decree 
shall  be  entered,  and  the  decree  is  entered  in  pursuance  of  such  agree- 

'  ment,  the  decree  is  valid,  and  binds  the  parties  to  the  judgment.  It 
matters  not  whether  the  evidence  in  the  record  supports  the  finding, 
for  the  parties  have  supplied  and  waived  all  defects  in  the  evidence  by 
their  agreement  that  judgment  shall  be  entered  in  a  certain  form ;  and 
where  a  judgment  has  been  thus  entered,  and  it  is  not  in  strict  compli- 
ance with  the  complaint,  all  right  to  question  the  validity  of  the  com- 
plaint has  been  waived,  and  the  judgment,  in  so  far  as  it  does  not  exceed 
the  jurisdiction  of  the  court,  will  be  valid,  and  can  not  be  changed  or 
modified,  except  on  proof  of  fraud,  by  which  a  party  was  induced  to 
enter  into  such  agreement,  or  mistake  in  the  form  of  such  decree. 

Indianapolis,  etc.,  R.  W.  Co.  v.  Sands,  488 

7.  Agreement  as  to  Form. — Endorsement  of  the  Abbreviations  "0.  K."  with  Sig- 
natures.— Effect  of. — Where  the  parties  to  an  action  agreed  as  to  the  form 
in  which  a  decree  should  be  entered^  and  a  form  was  drafted  and  sub- 
mitted to  counsel,  who,  acting  for  their  clients,  endorsed  thereon  the 
letters  "0.  K.,"  and  signed  their  names,  such  endorsement  was  an  as- 
sent to  the  decree  as  drafted,  and  was  binding  on  the  attorneys'  clients. 

lb. 

8.  Motion  to  Modify. —  When  Can  Not  Prevail. — Not  in  Consonance  with  Relief 
Asked. — Where  a  defendant  in  his  cross-complaint  laid  claim  to  the 
whole  of  a  tract  of  land,  and  the  judgment  of  the  court  thereon  decreed 
him  the  owner  of  one-third  thereof,  a  motion  by  said  defendant  to 
modify  the  judgment  so  as  to  decree  him  the  owner  of  two-thirds  of  said 
land,  not  being  sustained  by  his  cross-complaint,  nor  by  the  evidence 
or  finding  of  the  jury,  can  not  prevail.  Marsh  v.  Morris,  548 

JUDGMENT  CREDITOR. 
See  Redemption,  5. 

JUDICIAL  ACT. 
See  Graved  Road,  3. 

JUDICIAL  NOTICE. 
See  Pleading,  1 ;  Railroad,  4 ;  Criminal  Law,  20. 

JURISDICTION. 

See  Possession,  1 ;  Appellate  Court,  2,  3 ;  Appeal,  7 ;  Apportion- 
ment, 1. 

1.  Supreme  Court. — Agreement  of  Parties  Can  Not  Confer  Jurisdiction. — A 
Question  of  Law. — For  jurisdiction  of  the  subject-matter  in  controversy, 
the  court  must  look  to  the  law,  and  the  agreement  of  the  parties  litigant 
that  this  court  has  jurisdiction  does  not  affect  the  question. 

Branson  v.  Studabaker,  147 

2.  A  Political  Question. —  What  Constitutes  Such  a  Question. — Courts  Will  Not 
Take  (hgnizance  of. — Courts  decline  to  take  cognizance  of  political  ques- 
tions, which  generally  arise  when  there  is  an  attempt  made  to  prevent 
the  incumbent  of  either  the  executive  or  legislative  department  of  gov» 
ernment  from  performing  an  act  which  such  incumbent  claims  the  right 
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to  perform  by  virtue  of  his  office,  or  to  compel  him  to  perform  some 
act  which  he  declines  or  refuses  to  perform.  Parker  v.  State,  118 

3.  Appellate  Court. — Action  to  Recover  Penalty  for  Violation  of  Tax  Law. — 
Recovery  Leas  than  One  Thousand  Dollars. — An  action  to  recover  a  pen- 
alty for  fraudulently  converting  personal  property  into  property  not 
taxable,  for  the  purpose  of  evading  the  payment  of  taxes  thereon,  is, 
on  appeal,  within  the  jurisdiction  of  the  Appellate  Court,  when  the 
amount  of  the  recovery  in  the  trial  court  is  less  than  one  thousand  dol- 
lars, unless  some  other  question  not  within  its  jurisdiction  arises. 

Durham  v.  Slate,  422 

4.  Supreme  Court. — Appellate  Court. — Damages. — Surplus  Averments  Relating 
to  can  not  Change  or  Acquire  Jurisdiction. — The  jurisdiction  of  the  court, 
Appellate  or  Supreme,  can  not  be  acquired  or  changed  by  surplus 
averments  in  a  pleading  relating  to  damages,  or  by  claims  for  damages 
made  in  a  complaint  or  cross-complaint,  to  which  a  party  is  not  enti- 
tled to  recover  under  any  form  of  averments. 

Williamson  v.  Brandenberg,  594 

5.  Appellate  Court. — Surplus  Averments. — Can  not  Affect  Jwisdiction. — Specu- 
lative Damages. — Facts  and  Damages  Averred  in  Pleading  Govern  Jurisdic- 
tion, and  not  the  Prayer. — A.  and  6.  traded  horses,  A.  receiving  a  stallion 
valued  at  $310,  for  which  he  gave  a  horse,  and  his  note  for  $150.  Suit 
was  brought  on  the  note,  and  A.  answered  by  cross-complaint,  alleging 
fraud,  and  setting  out  certain  warranties  by  B.,  which  were,  in  effect, 
that  the  stallion  was  a  sure  foal-getter,  and  that  he  could  trot  a  certain 
gait.  A.  claimed  that  the  horse  was  not  as  represented,  and  asked 
damages  for  what  he  might  have  made  had  the  stallion  been  a  sure 
foal-getter,  and  for  what  he  might  have  made  from  contests  in  speed 
had  the  stallion  possessed  the  speed  as  represented.  The  defendant 
averred  that  had  the  horse  been  as  represented  he  would  have  been 
worth  $310,  but  that  he  was  worth  nothing  as  he  was.  There  were  nu- 
merous items  of  damages  alleged  in  the  cross-complaint,  and  a  prayer 
for  judgment  in  the  sum  of  $1,200. 

He(d}  that  the  damages  properly  averred  in  the  cross-complaint,  and  for 
which  the  defendant  may  have  been  entitled  to  recover  on  proper  proof 
do  not  amount  to  $1,000,  nor  do  they,  together  with  the  amount  appel- 
lee was  entitled  to  recover  otherwise,  reach  that  amount,  and  that  the 
jurisdiction  of  the  cause  is  in  the  Appellate  Court. 

Held,  also,  that  the  facts  as  to  what  might  have  been  made  had  the  stallion 
been  a  good  foal-getter,  and  from  contests  of  speed  if  he  could  have 
trotted  as  represented,  are  too  speculative  and  uncertain  to  form  a  basis 
for  assessment  of  damages,  and  must  be  treated  as  surplusage. 

Held,  also,  that  the  only  elements  of  damages  pleaded  in  the  cross-com- 
plaint, to  which  the  appellant,  under  any  circumstances,  is  entitled  to 
recover,  is  the  alleged  difference  in  the  value  of  the  horse,  and  the 
keeping  and  caring  if  or  him  a  reasonable  time,  until  he  knew,  or  ought 
to  have  known,  that  the  stallion  was  not  as  represented. 

Held,  also,  that  the  averments  of  facts  and  amount  of  damages  averred  in 
the  pleading,  and  not  the  prayer,  must  govern  as  to  the  question  of 
jurisdiction.  lb. 

JUSTICE  OF  THE  PEACE. 

Duty  to  Accept  Appeal  Bond. — Compulsion  by  Mandate. — Fees  in  Advance  of 
Service. — Not  Entitled  to. — Insufficiency  of  Answer. — In  an  action  of  man- 
damus to  compel  a  justice  of  the  peace  to  approve  an  appeal  bond  and 
make  a  certified  transcript  of  the  proceedings  had  before  him,  anji 
file  the  same,  together  with  the  papers  in  the  cause,  with  the  clerk  of 
the  Circuit  Court,  the  defendant  answered  in  two  paragraphs,  as  fol- 
lows:    "  First,  That  he  had  considered  the  appeal  l>ond  tendered  and 
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tiled  with  him  insufficient,  and  for  that  reason  he  rejected  it.  Second, 
That  he  demanded  his  fees  of  the  Window  Glass  Company  in  advance, 
which  it  refused  to  pay." 

Held,  that  the  acceptance  and  approval  of  a  good  and  sufficient  appeal  bond 
is  a  mere  ministerial  duty,  and  mandamus  is  the  proper  remedy  for  a  re- 
fusal to  perform  such  duty,  and  that  upon  such  refusal  an  action  may 
be  brought  immediately  to  compel  him  to  accept  said  bond,  etc. 

Held,  also,  that  the  Window  Glass  Company  was  under  no  obligation  to  pay 
fees  to  the  justice  until  the  latter  had  rendered  the  services  required  of 
him  by  the  statute. 

Held,  further,  that  the  matters  set  up  in  the  answer  were  wholly  insufficient 
as  a  bar.  Coats  v.  State,  ex  reL  Marion  Window  Glass  Co.,  86 

LANDLORD  AND  TENANT. 

See  Estoppel,  1. 

1.  Right  of  Ingress  and  Egress  to  Leased  Premises. — Extent  of  Such  Right. — 
Obstruction  of  Way  by  Lessor. — Injury  From. — Liability  in  Damages. — 
Where  one  leases  property,  and  licenses  the  tenant,  or  those  having 
rights  under  the  tenant,  to  use  a  way  of  ingress  and  egress  to  said 
demised  premises,  the  lessor  has  no  right,  by  obstructing  the  way,  to 
make  its  use  dangerous  to  the  tenant  or  those  having  rights  under 
him ;  and  the  lessor  so  far  invites  the  use  of  said  premises,  and  the 
right  of  way  to  and  from  them,  by  all  persons  whose  known  relations  to 
the  tenant  are  such  as  entitle  them  to  enter  and  depart  from  such  prem- 
ises, as  to  impose  upon  him  the  duty  of  refraining  from  any  negligent 
act  that  would  make  the  use  of  the  premises  unsafe. 

Brunker  v.  Cummins,  448 

2.  Leased  Premises —  Obstruction  of  Way  to  Premises.  —  Negligence.  —  Ques- 
tion of  Fact  for  Jury. — Opinion  of  Witness  as  to  Negligence  Incompetent. — 
Where  the  way  of  ingress  and  egress  to  leased  premises  consists  partly 
of  an  elevated  sidewalk,  and  the  lessor  obstructs  such  part  of  the  way 
in  such  a  manner  as  to  make  its  use  by  the  lessee,  and  those  having 
rights  under  him,  dangerous,  and  injury  results  therefrom,  he  is  guilty 
of  actionable  negligence;  and  such  negligence  is  a  question  of  fact  for 
the  jury,  and  the  opinion  of  a  witness  as  to  such  fact  is  not  competent 
evidence,  being  an  encroachment  upon  the  function  of  the  jury.        lb. 

LEASE. 

See  Landlord  and  Tenant,  1,  2 ;  Conveyance,  8 ;  Contract. 

Contract  of. — Rent. — Lien  for. — Machinery  and  Fixtures. —  When  Chattels. — 
Scope  of  Lien. — "Goods." — Meaning  of. — License. —  Verbal  Contract  for 
a  Lease. — A  hydraulic  company  sold  a  certain  tract  of  land  adjoining 
their  hydraulic  canal,  and  agreed,  as  part  consideration,  to  furnish 
the  grantees  free  water  power  for  three  years,  and  after  said  time  to 
execute  a  lease  for  water  power  for  a  certain  rent  per  annum,  the  lease 
to  provide  for  a  lien  on  the  machinery  and  fixtures  of  a  mill  to  be 
erected  on  said  land,  and  to  license  the  lessor,  in  default  of  payment 
of  rent,  to  enter  upon  the  premises,  and  shut  off  the  water  power,  and 
take  possession  of  said  machinery  and  fixtures,  and  hold  the  same 
free  and  discharged  of  all  claim,  right  or  title  of  the  lessees,  their 
heirs  and  assigns,  until  all  rents,  interest,  damages,  and  costs  due  the 
lessee  shall  be  paid,  which  lease  was  never  executed,  but  the  water  rents 
were  received  by  the  hydraulic  company,  from  time  to  time,  and  by  its 
successor,  with  knowledge  of  the  several  changes  in  ownership  of  said 
mill,  and  upon  the  terms  stipulated. 

Held,  that  the  right  to  enter  upon  the  premises,  and  to  shut  off  the  water 
power,  and  to  take  possession  of  the  machinery  and  fixtures,  and  to 
hold  the  same  free  and  discharged  of  all  claim,  right,  or  title  of  the 
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owners,  until  all  the  rents,  etc.,  shall  be  paid,  gives  no  interest  in  the 

land  beyond  a  mere  license  to  enter  thereon  for  the  purposes  mentioned. 
Held,  also,  that  from  the  nature  of  the  contract,  the  machinery  and  the 

fixtures  of  the  mill  must  remain  personal  property. 
Held,  also,  that  the  machinery  and  fixtures  being  attached  to  the  realty  as 

a  part  of   it,  and  essential  to  its  use  and  value,  could  not  enlarge 

the  scope  of  the  lien  so  as  to  include  the  realty. 
Held,  also,  that  the  lien  mentioned  in  the  lease  contract  is  a  chattel  lien, 

and  that  the  word  "goods,"  as  used  in  the  statute  of  frauds,  is  broad 

enough  to  cover  "fixtures  and  machinery." 

Saint  Joseph  Hydraulic  Co.  v.  Wilson,  466 

LEGISLATURE. 

See  Supreme  Court,  2. 

Power  to  Create  Appellate  Tribunals. — The  Legislature  can  create  appellate 
tribunals  inferior  to  the  Supreme  Court  l>y  limiting  their  jurisdiction 
to  canes  not  of  the  highest  grade,  and  to  appeals  from  recoveries  of  a 
limited  nature.  Branson  v.  JStudabaker,  147 

LIBEL. 

1 .  Defamatory  Language.  — How  Construed. — Ordinary  and  Natural  Meaning.  — 
Innuendoes  can  not  Enlarge  the  Meaning. — In  an  action  for  libel  the  lan- 

*  guage  complained  of  must  be  given  its  natural  and  ordinary  sense,  and 
when  the  ordinary  sense  of  the  language  charges  the  plaintiff  with 
having  fraudulently  procured  a  large  sum  of  money  and  notes,  and  the 
innuendoes  allege  that  the  publication  charges  the  plaintiff  with  an 
attempt  to  commit  robbery,  the  innuendoes  can  not  enlarge  the  natural 
and  oridinary  sense  of  such  language. 

Walford  v.  Herald  Printing,  etc,  Co.  372 

2.  Answer  in  Justification. — Sufficiency  of. — In  an  action  for  libel,  an  answer 
in  justification  is  sufficient  if  it  contains  the  substance  of  the  matter 
sought  to  be  justified,  and  which  constitutes  the  sting  of  the  charge, 
and  such  answer  need  not  go  farther  than  the  charge.  lb. 

LICENSE. 

See  Lease. 

LIEN. 

See  Taxes,  1 ;  Evidence,  2,  5 ;  Appeal,  5. 

1.  Action  on  Oral  Agreement  to  Execute  a  Mortgage. —  When  Equity  will  not 
Aid. — Fraud. — Inevitable  Accident. — Relief  Against. — In  an  action  to 
subject  machinery  and  mill  fixtures  to  an  equitable  lien  for  water  rent, 
upon  an  oral  agreement  to  execute  a  written  evidence  of  such  lien, 
where  it  does  not  appear  that  the  failure  to  execute  such  instrument  was 
because  of  fraud  or  accident,  but  by  neglect,  equity  will  not  aid  to 
enforce  such  a  lien,  as  it  only  comes  to  the  aid  of  those  who,  though 
awake,  have  been  entrapped  by  fraud,  or  have  been  prevented  from  get- 
ting their  agreements  put  into  writing,  by  inevitable  accident,  and  not  to 
those  who  sleep  on  their  rights.    Saint  Joseph  Hydraulic  Co.  v.  Wihon,  466 

2.  Drainage. — Ditch  Assessment.  —  Wlien  Does  not  Effect  Mortgagee. — Mort- 
gage Lien  Superior  to. — The  lien  of  a  public  ditch  assessment,  upon 
land  affected  thereby,  can  not  bind  a  mortgagee  who  acquired  the  title 
to  said  land,  by  his  mortgage,  free  from  such  assessment,  a  senior  mort- 
gage lien  being  superior  to  the  lien  acquired  under  the  ditch  assess- 
ment. State,  ez  rel.,  v.  Loveless,  60O 

3.  Forfeiture  of. — Knowledge  of  by  Others. — Does  not  Increase  or  Give  Sew 
Equities. — 'The  knowledge  by  parties  interested  in  the  same  subject- 
matter  that  others  interested  in  the  <«ame  had  lost  their  lien  on  the 
same  can  not  increase  or  give  new  equities  to  the  latter. 

O'Brien  v.  Moffitt,  66  O 
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LIFE-ESTATE. 
See  Taxes,  21. 

LIFE  INSURANCE. 
See  Criminal  Law,  15, 16. 

1.  Inf reused  Risk. — How  Determined. — Provisions  Against  in  Policy. — Com- 
petency of. — Answer. — Sufficiency  of. — In  a  life  and  accident  insurance 
policy,  it  is  competent  to  insert  as  a  part  of  the  contract  of  insurance 
that  a  forbidden  hazard  shall  avoid  the  policy,  or  that  the  amount  of 
insurance,  in  case  of  an  increased  hazard,  shall  be  diminished  accord- 
ingly ;  and,  if  the  policy  does  not  designate  the  increased  hazard,  the 
question  of  increased  hazard,  and  the  degree  thereof,  shall  be  deter* 
mined  by  the  jury'.  For  the  sufficiency  of  an  answer  based  upon  such 
contract,*  see  opinion.  Standard  Life,  etc.,  Ins.  Co.  v.  Martin,  876 

2.  Application  far. —  When  a  Part  of  the  Contract — An  application  for  in- 
surance, which  is  sufficiently  referred  to  in  the  policy,  is  a  part  of  the 
insurance  contract.  *  lb. 

3.  Assured  Unmarried. — Policy  Made  Payable  to  his  Wife. — An  Immaterial 
Fact. — Where  the  assured  directs  the  policy  to  be  made  payable  to  his 
wife,  when,  in  fact,  he  is  unmarried  at  the  time,  such  fact  is  immate- 
rial, and  can  not  affect  the  risk  of  the  company.  lb. 

4.  Warranty.— ^Statement  in  Application  as  to  Injuries. — How  Construed. — A 
statement  in  an  application  for  insurance  as  follows:  "I  have  never 
been  ruptured  or  otherwise  physically  injured,  and  I  have  never  had. 
nor  am  I  now  subject  to  fits,  disorders  of  the  brain,  or  bodily  or  mental 
infirmity  or  disease,  except  as  herein  stated,"  does  not  amount  to  a 
warranty,  so  as  to  avoid  the  policy,  if  the  applicant  had  ever  suffered 
injury  or  infirmity  as  therein  stated;  but  tne  interpretation  must  be 
that  the  applicant  was  at  the  time  free  from  serious  physical  injury, 
and  that  any  injuries  he  may  have  suffered  in  his  past  life  had  disap- 
peared and  left  him  a  fit  subject  for  insurance.  lb. 

5.  Policy. — Construction  of. — Forfeiture  Avoided. — In  construing  an  insur- 
ance policy,  it  will  be  construed  most  favorably  to  the  insured,  and  a 
forfeiture  will  not  be  imposed  unless  it  can  not  be  avoided.  lb. 

LINES. 
See  Real  Estate,  1. 

MAIL  SERVICE. 
See  Railroad,  10,  13,  14. 

MANDAMUS. 
See  Justice  of  the  Peace. 

MANSLAUGHTER. 
See  Criminal  Law,  23. 

MARRIED  WOMAN. 

Right  to  Maintain  an  Action  Alone  for  Alienation  of  Her  Husband's  Affection*. 
— A  married  woman  may  maintain  an  action  in  her  own  name  against 
one  who  unlawfully  alienates  the  affections  of  her  husband.  Such  in- 
jury being  a  violation  of  the  personal  rights  of  the  wife,  and  an  injury 
to  her  person,  she  is  authorized  to  maintain  the  action  in  her  own  name 
by  virtue  of  section  5131,  R.  S.  1881.  Holmes  v.  Holmes,  886 

MASTER  AND  SERVANT. 

See  Railroad,  7. 

MINISTERIAL  ACT. 

See  Gravel  Road,  2. 
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MINOR. 
See  Estoppel,  3 ;  Elections. 

MISCONDUCT  OF  COUNSEL, 
See  Criminal  Law,  28. 

MISTAKE. 
See  Conveyance,  1,  8;  Judgment,  6;  Insurance,  d;  Deed,  1. 

MORTGAGE. 
See  Redemption,  4 ;  Lien,  2 ;  Estoppel,  5 ;  Appeal,  14. 

« 

1.  Withholding  from  Record. — Agreement  to  Keep  Secret — Effect  of  on  Mort- 
gage.— Assignment  of  Mortgaged  Premises  for  Benefit  of  Creditors. — Bight 
of  Mortgagee. — Foreclosure  of  Mortgage. — Assignee's  Answer. — Necessary 
Allegations. — Subsequent  Creditors. — rraud. — In  an  action  brought  by  A. 
against  B.,  a  certain  corporation,  and  B.'s  assignee,  to  foreclose  a  mort- 
gage, and  to  have  a  receiver  of  the  mortgaged  premises  appointed  with- 
out notice,  the  defendant  assignee  answered,  in  substance,  that  said 
mortgage  was  made  to  secure  a  pre-existing  debt ;  that  it  was  agreed 
between  the  mortgagor  and  mortgagee  that  said  mortgage  should  not  be 
recorded  or  made  public,  in  order  that  the  credit  of  the  mortgagor  might 
be  sustained,  and  that  said  mortgagor  might  be  able  to  refund  its  then 
existing  indebtedness,  and  make  purchases  on  credit ;  and  that  in  pur- 
suance of  said  agreement  and  understanding,  A.  did  refrain  from, 
recording  said  mortgage,  and  did  withhold  it  from  the  public  until 
after  B.  had  made  an  assignment  for  the  benefit  of  its  creditors ;  that 
in  the  meantime,  because  of  said  mortgage  being  withheld  from  the 
public,  B.  had  made  purchases  upon  credit  to  which  it  was  not  entitled, 
and  which  were  made  possible  only  by  such  secret  holding  of  said  mort- 
gage, and,  for  these  reasons,  has  no  priority  over  other  creditors  of  the 
defendant  corporation,  who  have  been  induced  to  give  it  credit  solely 
by  the  said  conduct  of  A.  and  B.,  and  asking  that  the  receiver  ap- 
pointed without  notice  be  discharged,  the  assignee  averring  that  he  had 
taken  and  would  take  all  necessary  steps  to  protect  the  rights  of  cred- 
itors. To  each  paragraph  of  the  answer  a  separate  demurrer  was  ad- 
dressed and  sustained,  and  proper  exceptions  were  reserved  to  such 
ruling,  and  the  defendant  elected  to  abide  by  his  answers,  and  prose- 
cuted this  appeal. 

Held,  that  if  there  is  any  creditor  of  the  defendant  corporation,  who,  if  the 
assignment  had' not  been  made,  would  have  had  a  standing  in  court  to 
question  such  incumbrance  or  conveyance,  such  assignee  may,  as  the 
representative  of  that  creditor,  assail  such  conveyance,  and  that  the  dis- 
tribution of  the  proceeds  is  a  matter  between  the  assignee  and  the  cred- 
itors he  represents,  to  be  determined  by  the  court. 

Held,  also,  that  creditors  who  had  not  altered  their  condition  after  the  exe- 
cution of  said  mortgage,  do  not  occupy  a  position  to  successfully  com- 
plain of  its  execution,  or  of  the  failure  of  A.  to  have  the  mortgage 
recorded  in  the  time  required  by  law. 

Heldy  also,  that  in  the  absence  of  express  fraud,  the  mere  failure  of  A.  to 
record  said  mortgage  within  the  time  fixed  by  law,  will  not,  as  against 
the  creditors  of  the  mortgagor,  either  prior  or  subsequent,  render  it  in- 
valid. 

Heldy  also,  that  in  an  action  brought  by  or  for  the  benefit  of  subsequent 
creditors  to  avoid  an  instrument  executed  to  defraud  subsequent  and 
existing  creditors,  the  complaint  should  aver  that  the  instrument  was 
made  with  intent  to  defraud  such  creditors ;  for,  in  this  State,  fraud  is 
a  question  of  fact. 

Heldy  also,  that  an  arrangement  for  the  withholding  of  a  mortgage  from 
record  is  not  of  itself  sufficient  to  justify  a  court  in  holding,  as  a  mat- 
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ter  of  law,  such  mortgage  fraudulent  and  void  as  to  creditors,  either 
existing  or  subsequent ;  but  such  fact,  as  a  badge  of  fraud,  is  compe- 
tent to  be  considered  in  determining  whether  or  not  there  was,  in  fact, 
a  fraudulent  intent  Hutchinson  v.  First  National  Bank,  272 

2.  Foreclosure. — Proper  and  Necessary  Parties. — Judgment  by  Default, — Con- 
clusiveness of. — Admission. — All  persons  claiming  an  interest  in  mort- 
gaged premises  are  proper,  if  not  necessary,  parties  to  a  suit  in  fore- 
closure; and,  when  made  parties,  a  judgment  by  default  is  as 
conclusive  against  the  judgment  defendant,  as  to  any  matter  admitted 
by  the  default  and  adjudicated  by  the  judgment  which  ensued,  as  any 
other  form  of  judgment ;  and,  under  such  circumstances,  a  failure  by 
the  defendant  to  assert  an  interest  is  virtually  an  admission  that  he 
has  no  interest  in  the  property  adverse  to  the  plain  tiff. 

O'Brien  v.  Moffitt,  660 

3.  Foreclosure  by  One  of  Several  Mortgagees  as  to  Separate  Claim. — Effect  on 
Other  Mortgagees  Holding  Separate  Claims  Securea  by  the  Same  Mortgage. 
— Mortgagor's  Right  of  Redemption  as  to  Each  Mortgagee. — A  suit  by  one 
of  several  mortgagees  to  foreclose  as  to  his  separate  note,  secured  by 
the  same  mortgage  securing  others,  does  not  merge  the  claims  of  the 
other  mortgagees,  and  does  not  preclude  them  from  foreclosing  and  sell- 
ing, and  the  mortgagor's  right  of  redemption  as  to  each  mortgagee 
could  not  be  lost  to  the  mortgagors,  simply  oy  several  foreclosures  as  to 
each  mortgagee  instead  of  the  united  foreclosure  of  all  the  mortgagees. 

MORTGAGOR  AND  MORTGAGEE. 
See  Redemption,  4. 

MOTION. 

See  Special  Verdict,  1;   Practice,  5,  8,  9;  New  Trial,  2,  3;  Judg- 
ment, 5,  8;  Appeal,  8. 

MOTION  TO  QUASH. 

See  Criminal  Law,  5. 

MUNICIPAL  CORPORATION. 

See  Statute  of  Limitations,  4 ;  Estoppel,  2. 

1.  Street  Improvement. —  Method  of  Procedure. — Collateral  Attack. —  Common 
Council. — Jurisdiction  of. — Where  the  common  council  of  a  city  under- 
took, without  a  petition  from  two-thirds  of  the  property  owners  in- 
terested, to  improve  a  certain  street,  it  is  not  enough — in  a  proceeding 
to  enjoin  the  assertion  of  a  lien  on  the  property  of  the  adjoining  own- 
ers, on  the  ground  that  the  proceedings  to  establish  said  improvement 
were  void — to  assert  that  two-thirds  oi  the  adjoining  lot  owners  did  not 
petition  for  the  improvement;  as  such  an  action  is  a  collateral  attack 
upon  the  proceedings  of  the  corporate  officers,  it  is  not  proper  as  to  any 
defects  or  irregularities  which  do  not  affect  the  jurisdiction ;  and  a  de- 
cision of  the  council  upon  jurisdictional  facts  is  conclusive  as  against 
a  collateral  attack,  and  without  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  council  correctly  decided  jurisdictional  questions. 

DePuy  v.  City  of  Wabash}  336 

2.*  Street  Improvement.— Property- Holders  in  Interest. — Action  of. — Estoppel. 
—  Injunction. — When  proceedings  are  being  taken  by  a  city  council  to 
improve  a  street,  property  holders  in  interest  can  not  stand  by  while 
the  contract  is  being  executed  and  the  improvement  made,  and  then 
embarrass  the  city  or  the  contractor  by  denying  the  propriety  of  the 
work  or  the  manner  of  it,s  execution  ;  and  having  pursued  tht  ir  legal 
remedy,  and  submitted  to  the  jurisdiction  of  the  tribunal  charged  by 
law  with  an  adjudication  of  such  questions,  equitable  relief,  by  way  of 
injunction,  will  be  denied.  lb. 
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3.  Petition  to  Widen  a  Street. — Rrjreting  Commit/inner?  Report. — Termina- 
tion of  Cause.  — So  Pmrer  to  Revise  or  Put  on  Foot  a  Sew  Pr*ir**ding  a*  to 
Same,  Without  a  Sew  Petition. — Where  the  board  of  trustees  of  an  in- 
corporated town,  on  a  petition  to  widen  a  certain  street,  appointed 
three  commissioners  to  assess  the  benefits  and  damages,  and  make 
report  of  the  same,  and,  upon  bearing  the  report,  rejected  it,  the 
board  of  trustees,  in  rejecting  the  report,  terminated  the  proceeding?, 
and  such  board  had  no  authority  to  revise  the  proceedings,  or  put  on 
foot  new  proceedings  to  widen  the  street,  without  a  new  petition 
being  filed  for  that  purpose.  Milliter  ▼.  Wagner,  400 

MURDER  IN  SECOND  DEGREE. 
8ee  Criminal  Law,  23. 

NATURAL  GAS. 
8ee  Conveyance,  7. 

NEGLIGENCE. 

See  Employer  and  Employe,  3 ;  Railroad,  8 ;  Principal  and  Agent  ; 

Landlord  and  Tenant,  2. 

NEW  TRIAL. 
See  Special  Verdict,  1. 

1.  Causes  for  mutt  be  Assigned  Definitely. — Court  uill  not  Search  Record  for. — 
Causes  assigned  for  a  new  trial  must  be  sufficiently  definite  and  specific 
as  not  to  impose  upon  either  the  trial  or  Appellate  Court  the  task  of 
searching  the  record  for  the  alleged  erroneous  ruling. 

Reese  v.  Coffee,  14 

2.  Motion  for. — Certainty  Required  in. — Verbatim  Copy. — Where  a  motion  is 
made  for  a  new  trial  because  the  court  erred  in  permitting  incompetent 
evidence  to  go  to  the  jurv,  it  is  not  required  that  the  evidence  oe  pet 
out  in  detail,  or  that  it  oe  stated  verbatim,  or  that  a  verbatim  state- 
ment of  the  objection  made  to  its  introduction  be  given ;  it  being  suffi- 
cient if  the  matter  be  alluded  to  with  such  certainty  that  the  court 
could  not  mistake  the  matter  and  ruling  complained  of. 

Ohio,  etc.,  R.  W.  Co.  v.  Stein,  243 

3.  Argument  on  Motion  for. —  Was  Question  for  Property  Raised. — Can  Sat  Be 
Questioned  After  Decision. — After  parties  have  joined  in  a  discussion  for 
a  new  trial,  and  have  obtained  a  decision,  they  can  not  be  heard  to  say 
that  the  question  was  not  properly  raised.  lb. 

4.  Verdict  Sustained  by  Evidence. — That  the  verdict  of  the  jury  is  sustained 
by  the  evidence,  see  facts  set  out  in  opinion.  Marsh  v.  Morris,  548 

5.  Verdict  Contrary  to  Law. — That  the  verdict  of  the  jury  is  not  contrary  to 
law,  see  reason  given  in  opinion.  lb. 

NOTICE. 

See  Constructive  Notice;  Receiver,  3;  Railroad,  1,  7,  16;  Instti- 
ance,  7;  Gravel  Road,  3;  Deposition;  Appeal,  8. 

1.  Waiver  of — General  Appearance. — Where  one  makes  a  general  appear- 
ance in  a  case  he  is  precluded  from  attacking  the  service  of  notice. 

Crabb  v.  Orth,  1 1 

2.  Constructive. — Record. —  Void  Administrator's  Sale. — Subsequent  Purchaser. 
— A  record  of  an  illegal  sale  by  an  administrator  is  sufficient  to  amount 
to  constructive  notice  of  such  illegality,  when  the  connection  between 
the  facts  disclosed  by  the  record  and  the  facts  to  be  discovered  are  such 
that  the  former  may  be  said  to  furnish  a  reasonable  and  natural  clew 
to  the  latter.  Fisher  v.  Bush,  315 
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NUISANCE. 

See  Highway. 

OATH. 

See  Criminal  Law,  20,  35. ' 

OFFICE  AND  OFFICER. 

Officer  De  Facto. —  Validity  of  Acts  of. — Where  one  is  elected  to  an  office  un- 
der an  unconstitutional  statute,  he  is  an  officer  de  fado,  and  his  acts 
performed  before  ouster  are  as  void  as  the  acts  of  an  officer  dejure. 

Parker  v.  State,  178 
OUSTER. 

See  Possession,  1 ;  Partition,  1. 

OWNERSHIP. 
See  Evidence,  1. 

PARENT  AND  CHILD. 
See  Conveyance,  b\ 

PARTIES. 

See  Railroad,  9 ;  Pleading,  15 ;  Mortgage,  2. 

Joint  Tort  Feasors.. — Plaintiff  May  Elect  to  Sue  any  Number  or  All. — Where  suit 
is  brought  for  injuries  by  reason  of  a  negligent  act  of  the  defendant,  the 
defendant  can  not,  by  setting  up  in  his  answer  that  there  are,  in  relation 
to  such  alleged  wrongful  act,  other  joint  tort  feasors,  compel  the  plain- 
tiff to  make  them  parties  to  the  action. 

Hoosier  Stone  Co.  v.  McCain,  281 

PARTITION. 

See  Title,  1 ;  Pleading,  17. 

1.  Sale  of  Husband's  Land  on  Personal  Judgment. — Death  of  Husband. — In- 
choate Interest  of  Wife  in. — Does  not  Constitute  Her  a  Tenant  in  Common. — 
Right  Barred  by  Limitation.-  Co-tenants. — Adverse  Possession. — Ouster. — 
While  A.  was  in  possession  and  owned  a  certain  tract  of  land.  B.  ob- 
tained a  judgment  against  him  for  $500;  but,  prior  to  the  judgment, 
A.  and  his  wife  had  mortgaged  said  land  toC,  and  after  B.  had  bought 
said  land  at  sheriff's  sale,  under  said  judgment,  and  had  obtained  a 
sheriff's  deed  for  the  same,  C.  obtained  a  decree  of  foreclosure,  on  his 
said  mortgage,  against  A.  and  his  wife.  B.  became  replevin  bail  on 
the  decree  in  foreclosure,  and  paid  the  same  and  took  an  assignment  of 
the  decree  from  C.  Soon  after  obtaining  his  deed,  B.  took  possession 
of  said  land,  and  from  that  time  to  the  present  B.  and  his  heirs  and 
their  grantees  have  been  continually  in  the  actual  possession  of  said 
land,  receiving  the  rents,  paying  the  taxes,  making  repairs  thereon, 
and  treating  it  as  their  own  to  the  exclusion  of  A.  and  his  wife,  and  all 
other  persons.  Soon  after  the  foreclosure  of  said  mortgage,  A.  died, 
and  shortly  after  him  his  wife  died.  Afterwards  B.  died  intestate,  and 
his  wife,  by  conveyance  from  his  heirs,  became  the  sole  owner  of  said 
land.  After  the  death  of  A.,  B.  and  his  heirs  and  their  grantees  con- 
tinued to  occupy  the  premises  to  the  exclusion  of  all  others,  receiving 
and  converting  to  their  own  use  all  the  rents  and  profits,  paying  taxes, 
and  making  improvements,  for  more  than  twenty  years  ;  nor  was  A.'s 
wife  nor  any  one  else  recognized  as  having  any  interest  in  said  land, 
nor  did  any  other  person,  make  any  claim  of  title  to  the  land.  D.,  a 
descendant,  and  heir  of  A.  and  his  wife,  brought  suit  to  have  said  land 
partitioned,  and  one-third  of  said  land  set  off  to  him,  claiming  it  as  the 
inchoate  interest  of  his  mother,  which  descended  to  him  upon  her 
death. 

Vol.  133.— 47. 
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Quaere*  was  the  action  barred  by  the  fifteen  years  statute  of  limitation? 

Held,  that  where  one  tenant  openly  occupies  the  premises  as  his  own,  to 
the  exclusion  of  all  others,  taking  and  converting  the  rents  to  his  own 
use,  ignoring  and  failing  to  recognize  others  as  haying  any  interest  in 
the  premises  or  right  to  the  possession  of  the  same,  and  no  claim  is 
made  by  the  co-tenant  out  of  possession,  such  possession  for  fifteen 
years  will  bar  an  action. for  partition. 

Held,  also,  that  if  a  tenant  in  possession  occupies  the  premises,  and  does  so 
recognizing  the  rights  of  nis  co-tenants,  he  gains  no  rights,  nor  does 
any  one  lose  any  rights  as  being  barred  from  a  recovery  by  the  statute 
of  limitation,  even  though  the  tenant  in  possession  retains  the  rents  and 
profits,  pays  the  taxes,  and  makes  improvements. 

Held,  also,  that  B.,  under  his  sheriff's  deed,  had  possession  of  all  the  prem- 
ises as  of  right,  and  that  an  occupancy  thus  taken  will  continue  so  until 
interrupted;  and  that  A.'s  wife,  upon  his  death,  only  obtained  a  legal 
right  to  the  undivided  one-third  of  the  land  which  was  in  the  adverse 
possession  of  another,  and  that  she  and  her  heirs  slept  upon  their  rights 
until  they  were  barred  by  limitation. 

Held,  also,  that  as  there  was  no  effort  to  obtain  possession  of  the  land, 
either  by  the  widow  or  her  son,  until  after  the  decree  assigned  to  B.  had 
been  barred  by  limitation,  in  equity,  there  is  as  strong  reason  for  ap- 
plying the  statute  of  limitation  to  the  right  of  the  widow  or  her  heir,  as 
for  applying  it  to  the  decree  of  foreclosure  in  favor  of  the  purchaser. 

Barns  v.  Born,  170 

PARTNERSHIP. 

1.  •  Right  of  Partner  to  Sue  a  Co-partner. — Limitation  of  Rule. — While  it  is  a 

rule  oi  law  that  one  partner  can  not  sue  another  to  recover  profits,  or 
to  recover  his  share  of  the  assets,  where  the  partnership  is  unsettled, 
yet  where  there  is  an  agreement  adjusting  partnership  affairs,  which 
awards  to  one  partner  a  specific  sum,  or  creates  a  specific  duty  in  his 
favor,  he  may  maintain  an  action  upon  a  breach  of  such  duty  or  prom- 
ise. One  partner  may  also  sue  for  an  accounting  and  for  a  recovery  of 
whatever  may  be  due  upon  a  settlement  of  the  partnership  affairs. 

Douthit  v.  Douthit,  26 

2.  Agreement  of  Partner  to  Pay  a  Specified  Debt  or  Sum. — Liability. — De- 
mand.— Where  one  partner,  upon  dissolution,  unconditionally  agrees  to 
pay  a  designated  sum  or  a  specified  debt,  he  is  absolutely  bound,  and 
a  demand  is  not  required  to  fix  his  liability.  lb. 

3.  Wrongful  Collection  and  Conversion  of  Money.  —  Right  to  Sue  for. — Demand. 
— If  a  partner  collects  money  which  he  agreed  should  be  collected  by 
his  copartner  as  his  individual  property,  and  after  collection  converts 
it  to  his  own  use,  the  partner  to  whom  the  money  belonged  may  main- 
tain action  for  its  recovery  without  a  prior  demand.  lb. 

4.  Defendant  Estopped  to  Deny  Plaintiff's  Right  to  Sue. — Where  a  partner 
sued  his  copartner,  and  wrongfully  obtained  a  judgment  against  him 
for  the  conversion  of  partnership  money,  and  the  latter  commences  a 
suit  to  cancel  said  judgment  and  recover  what  is  justly  due  him,  the 
former  will  be  estopped  from  denying  that  such  action  can  be  main- 
tained, lb. 

PASSENGER. 

See  Railroad,  10,  11,  12. 

PATENT  RIGHT. 

Statute  Construed. — AiUhenti^ation.  -Meaning  of. — Filing  Copy  with  Clerk. — 
In  an  action  to  enforce  the  collection  of  a  promissory  note,  and  to  fore- 
close a  mortgage  executed  by  the  defendant  to  the  plaintiff  for  a  pat- 
ent right,  the  defendant  answered  that  the  transaction  was  unlawful, 
and  the  contract  non-enforceable,  because  of  the  failure  of  the  vendor 
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• 

of  the  patent  right  to  comply  with  section  6054,  R.  S.  1881,  by  filing 
a  "duly  authenticated  "  copy  of  the  letters  patent  in  the  clerk's  office. 
Before  the  execution  of  the  note  and  mortgage  in  question,  the  plaint- 
iff filed  with  the  clerk  what  purported  to  be  a  copy  of  the  letters  pat- 
ent, which  was  only  authenticated  by  the  affidavit  of  the  vendor. 

Held,  that  the  authentication  required  by  the  statute  is,  apart  from  the  af- 
fidavit, such  official  certificate  and  attestation  as  would  render  the 
letters  patent  admissible  in  evidence. 

Held,  also,  that  the  contract  was  not  enforceable,  because  a  properly  au- 
thenticated copy  of  the  letters  patent  was  not  filed  with  the  clerk  be- 
fore the  contract  was  executed.  Mayfield  v.  Sears,  86 

PERJURY. 
See  Criminal  Law,  19,  20,  21. 

PERSONAL  PROPERTY. 
See  Taxes,  21. 

PETIT  JURY. 

See  Judge. 

PLEA  IN  ABATEMENT. 
See  Criminal  Law,  13. 

PLEADING. 

See  Trust  and  Trustee;  Receiver,  1,  2;  Railroad,  10;  Practice,  3,  4, 
7,  10,  11;  Mortgage,  1;  Libel,  1,  2;  Life  Insurance,  1;  Justice 
of  the  Peace  ;  Insurance,  8 ;  Fraudulent  Conveyance,  1,  4 ;  Estop- 
pel, 3;  Exemption  from  Execution;  Drainage,  1 ;  Appeal,  11, 14. 

1.  County. — Bridges. — Complaint  for  Damages. — Sufficiency  of. — Necessity  of 
Alleging  Vigilance  by  Specific  Averments. —  Weight  of  Engine,  etc. — Judicial 
Notice  of. — In  an  action  against  a  county  for  damages  sustained  by  rea- 
son of  the  falling  of  a  bridge,  the  plaintiff  alleged  in  substance  that 
the  board  of  commissioners  constructed  said  bridge  upon  a  certain 
highway,  and  negligently  and  carelessly  constructed  said  bridge  of  de- 
fective timber  in  material  parts,  and  suffered  the  same  to  remain  there 
for  more  than  five  years,  until  it  became  rotten,  brittle,  weakened,  and 
unable  to  support  ordinary  loads,  passing  thereon,  with  safety ;  that 
said  board  neglected  and  failed1  to  repair  the  same,  and  put  it  in  a  safe 
condition  for  public  travel,  and  failed  to  warn  the  public  of  its  unsafe 
and  dangerous  condition,  and  that  it  remained  in  said  unsafe  and  dan- 
gerous condition  for  more  than  one  year  before  the  injuries  complained 
of;  that  at  the  time  of  receiving  injuries,  by  reason  of  the  falling  of 
said  bridge,  the  decedent  was  crossing  the  same  on  his  engine  and 
wagon,  and  without  fault  or  negligence  on  his  part,  but  by  reason  of 
the  negligence  of  said  board  of  commissioners  in  the  construction 
thereof,  and  their  failure  to  keep  the  same  in  repair,  the  same  broke 
and  fell,  and  so  injured  the  decedent  that  he  died  therefrom,  and  that 
before  the  commencement  of  this  suit  the  plaintiff  filed  a  claim  for 
damages,  because  of  said  injuries  and  death,  before  the  board  of  com- 
missioners, but  that  the  board  had  disallowed  and  dismissed  the  same. 

Held,  that  the  facts  stated  in  the  complaint  were  sufficient  to  constitute  a 
cause  of  action. 

Held,  also,  that  a  party  is  not  required  to  show  by  specific  averments  in  what 

Particulars  he  was  vigilant  and  careful,  ana  wherein  he  refrained  from 
oing  negligent  acts. 
Held,  further,  that  this  court  will  not  take  judicial  notice  of  the  weight  of 
an  engine,  boiler  and  wagon,  and  that  an  attempt  to  cross  a  bridge 
with  the  same  was  not  per  se  negligence. 

Board,  etc.,  v.  Creviston,  Admr.,  39 


740  INDEX. 

1}.  Damages. — General  Segation  of  Contributory  Negligence. —  When  Sufficient. 
— In  an  action  for  damages  the  general  averment  by  the  plaintiff  that 
he  is  free  from  contributory  negligence  is  sufficient  unless  the  averment 
is  overcome  by  other  specific  averments  of  fact  in  the  complaint  show- 
ing, notwithstanding,  that  he  was  guilty  of  negligence.  lb. 

2.  Complaint.  — Anticipating  a  Defense. —  When  Proper  and  Necessary. — While 
a  party  is  not  bound,  as  a  rule,  to  anticipate  a  defense,  vet  it  is  often 
proper  and  highly  necessary  for  him  to  do  so ;  and  if  such  anticipation 
fails  to  avoid  the  defense,  the  complaint  will  be  bad. 

Bowlus  v.  Phenix  Ins.  Co.,  106 

3.  Complaint. — Sufficiency  of. — Demurrer. — Where  a  complaint  shows  that 
the  plaintiff  is  entitled  to  some  relief,  it  is  sufficient  to  withstand  a  de- 
murrer. S&epardson  v.  Gillette,  125 

4.  Injunction. —  What  BUI  to  Enjoin  Placing  Levy  on  Tar  Duplicate  Must 
Contain. — Where  an  injunction  is  sought  to  prevent  an  auditor  from 
placing  a  certain  tax  levy  on  the  tax -duplicate,  the  bill  must  embrace 
only  such  items  as  are  wholly  illegal  and  unauthorized  by  law,  or  the 
bill  will  be  dismissed.  lb. 

5.  Complaint. — Damages. — Alleging  Fault  of  Defendant. —  When  Sufficient — 
Co-employes,  Fault  of. — Where  in  an  action  against  a  railroad  company 
for  damages,  because  of  the  negligence  of  such  company,  the  complaint, 
among  other  things,  alleged  that  the  "  defendant,  by  its  agents  and  em- 
ployes, acting  under  the  orders  of  its  superintendent  and  foreman," 
committed  the  wrongful  act  which  causea  the  plaintiff's  death,  such 
allegation,  in  connection  with  the  other  averments  of  the  complaint  is 
sufficient  to  charge  the  defendant  with  the  wrongful  act,  and  can  not 
be  construed  to  lay  the  fault  with  his  co-employes. 

Hoosier  Stone  Co.  v.  McCain,  281 

6.  Answer. —  When  in  Confession  and  Avoidance. —  When  Not. — General  De- 
nial.— Affirmative  Answer. — Sustaining  Demurrer  to. —  When  Not  Error. — 
An  answer  can  not  be  in  confession  and  avoidance  where  it  does  not 
concede  color  of  right  to  recover,  unless  new  affirmative  matter  is 
pleaded,  such  as  payment,  accord  and  satisfaction,  and  the  like ;  and 
there  is  no  error  in  sustaining  a  demurrer  to  a  special  paragraph  of  an 
answer  in  a  case  where  the  general  denial  is  pleaded,  and  all  the  evi- 
dence admissible  under  the  affirmative  answer  is  admissible  under  the 
general  denial.  lb. 

7.  Answer  by  way  of  Confession  and  Avoidance. — Office  of. — Cross  Complaint. — 
The  office  of  an  answer  by,  way  of  confession  and  avoidance,  is  to  set  up 
matters  which  constitute  a  defense  to  the  cause  stated  in  the  complaint. 
A  pleading  can  not  be  both  an  answer  and  a  cross-complaint. 

Crow  v.  Carver,  260 

8.  Complaint. — Sufficiency  of. — Railroad. — Damages. — Knowledge  of  Defect — 
Where  a  complaint  for  damages  by  the  administrator  of  a  deceased 
brakeman  did  not  allege  that  the  company,  in  whose  service  he  met 
death,  had  knowledge  of  or  had  the  means  of  knowing  of  the  defect 
which  caused  his  death,  the  complaint,  notwithstanding  such  omission, 
was  sufficient.  Louisville,  etc.,  R.  R.  Co.  v.  Utz,  265 

9.  Answer  Traversing  Complaint. —  When  Bad. — Where  a  paragraph  of  an- 
swer alleged  in  a  negative  manner  the  same  facts  as  found  in  the  com- 
plaint, and  there  was  a  general  denial,  such  answer  was  bad  on 
demurrer.  Standard  Life,  etc.,  Ins.  Co.  v.  Martin,  37 S 

10.  Construction  of — More  Strongly  Against  Pleader. —  Words  not  in  the  Plead- 
ing.— Can  not  Insert. — The  rule  that  pleadings  will  be  construed  more 
strongly  against  the  pleader  applies  only  where  the  pleading  is  sus- 
ceptible of  two  or  more  constructions,  and  does  not  extend  to  author- 
ize the  court  to  insert  words  not  in  the  pleading,  but  confines  the 
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court  to  the  construction  of  such  words  and  phrases*  as  are  found  in  the 
particular  pleading.  Cincinnati,  etc.,  R.  W.  Co.  v.  Smock,  411 

11.  Complaint — How  Construed. — Isolated  Allegations  Disregarded. — Prayer 
Considered. — A  pleading  will  be  construed  upon  the  tlieory  most  ap- 
parent and  most  clearly  outlined  by  the  facts  stated,  disregarding  iso- 
lated allegations  not  essential  to  the  support  of  the  main  theory,  and 
the  prayer  for  relief  may  be  looked  to  in  connection  with  the  other  aver- 
ments. "  Mannett  v.  Turpie,  424 

12.  Construction  of. — Theory  of  Complaint  Dubious. — What  Theory  Adopted. — 
Where  a  pleading  can  De  construed  as  proceeding  upon  two  equally 
consistent  theories,  that  theory  will  be  adopted  which  will  more  fully 
bring  the  whole  subject-matter  of  the  action  within  the  jurisdiction 
of  the  court,  and  which  will  afford  the  most  adequate  relief.  lb. 

13.  Adoption  of  a  Theory. — Equitable  Relief. — Not  Triable  by  Jury. — Du- 
bious Pleading. — Where,  in  construing  a  dubious  complaint,  a  correct 
theory  is  adopted  which  makes  the  case  an  equitable  one,  the  cause 
is  triable  by  the  court,  without  the  intervention  of  a  jury,  and  where 
the  plaintiff  demands  a  jury  and  is  refused,  he  can  not  be  heard  to . 
complain  because  the  adoption  of  another  theory  would  have  entitled 
him  to  a  jury.  lb. 

14.  Complaint. — Action  to  Recover  Possession  of  Real  Estate. — Sufficiency  of 
Description. —  When  an  Exhibit  Can  not  Aid  the  Complaint. — A  complaint 
for  the  recovery  of  the  possession  of  real  estate  is  bad  which  does  not 
contain*  a  sufficient  description  of  the  land  sought  to  be  recovered, 
and  a  copy  of  a  deed  which  is  not  the  foundation  of  the  action,  being 
filed  with  the  complaint  as  an  exhibit,  can  not  be  looked  to  in  aid  of 
the  allegations  of  the  complaint.  Liggett  v.  Lazier,  451 

1 5.  Complaint.  — Insufficiency. — Real  Estate. — Recovery  of. — Making  a  Party  De- 
fendant.— Appended  Clause. — A  complaint  against  A.  to  recover  the  pos- 
session of  real  estate,  after  the  prayer  for  relief,  contains  the  follow- 
ing: "And  the  plaintiff  makes  B.  a  defendant,  as  she  has  some 
pretended  claim  to  said  land."  Such  action  not  being  one  to  quiet 
title,  no  cause  of  action  is  stated  against  B.,  and  no  prayer  for  relief 
against  B.,  as  to  her,  the  complaint  is  insufficient.  lb. 

16.  Contract. —  When  Copy  of  Need  hot  be  Filed  with  Complaint. — Where. an 
action  is  not  to  enforce  a  written  contract,  but  to  enforce,  as  executed, 
a  contract,  the  terms  of  which  had  never  been  reduced  to  writing, 
the  action  is  not  such  as  requires  a  copy  of  the  contract  to  be  filed 
with  the  complaint.  Saint  Joseph  Hydraulic  Co.  v.  Wilson,  466. 

17.  Partition. — Sufficiency  of  Complaint. — Present  Interest. — Failure  to  Allege. 
— A  complaint  for  partition  of  land,  which  does  not  allege  a  present 
interest  in  the  land,  is  insufficient.  Brown  v.  Brown,  476 

POLITICAL  QUESTION. 
See  Jurisdiction,  2. 

POSSESSION. 

See  Pleading,  14. 

Possessory  Action. — Title  to  land  not  Germane  to  Issue. — Jurisdiction. —  Ouster  of. 
— In  an  action  for  restitution  of  possession  from  a  forcible  entry  and 
detainer,  the  title  to  land  can  not  properly  be  put  in  issue,  and  a  plea 
bringing  the  title  in  question  does  not,  when  the  case  is  before  a  jus- 
tice of  the  peace,  deprive  him  of  jurisdiction,  under  section  1434,  K. 
S.  1881.  Bridges  v.  Branam,  489 
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PRACTICE. 

See  Criminal  Law,  28,  29 ;  Special  Verdict,  1 ;  Instructions  to 

Jury,  5. 

1.  Objections  and  Exceptions. —  When  Made  and  Taken. — In  ordinary  adver- 
sary proceedings,  in  order  to  save  a  question  for  review  in  this  court, 
not  only  must  the  exceptions  be  taken  at  the  time  the  decisions  are 
made,  but  they  can  not  be  taken  after  that  time;  but,  in  ex  parte 
proceedings,  when  objections  and  exceptions  are  taken  at  the  earliest 
legal  opportunity  they  will  be  sufficient.  An  appeal  will  lie  from  an 
appointment  of  a  receiver  by  a  judge  in  vacation,  although  there  is  no 
provision  in  the  code  for  taking  exceptions  in  vacation. 

Wabash  R.  R.  Co.  v.  Dyheman,  69 

2.  Failure  to  Fully  State  Facts  Essential  to  a  Recovery  in  a  Special  Finding. — 
Effect  on  Prior  Erroneous  Rulings. — Where  there  are  palpable  and  influ- 
ential errors,  as  in  rulings  upon  demurrers,  the  mere  failure  in  the 
special  finding,  to  fully  state  facts  essential  to  a  recovery,  does  not 
avoid  the  effect  of  prior  erroneous  rulings. 

Bowlus  v.  Fhenix  Ins.  Co.,  106 

*3L  Overruling  Demurrer  to  Bad  Answer.  —  When  Error. —  When  Harmless. — 
Where  a  demurrer  is  overruled  to  an  answer  which  is  plainly  bad, 
there  is  unquestionably  error  which  will  reverse  the  judgment,  unless 
it  clearly  appears  from  the  record  proper  that  no  harm  was  done  the 
plaintiff.  lb. 

4«  Overruling  Demurrer  to  Bad  Answer. — Effect  where  all  Defenses  are  Admis- 
sible under  General  Denial. — In  an  action  where  all  defenses  may  be 
given  in  evidence  under  the  general  denial,  yet  if  other  answers  setting 
up  specific  defenses  are  filed,  which  are  clearly  bad,  and  demurrers  to 
the  same  are  overruled,  such  action  will  constitute  reversible  error ;  the 
rule  being  that  a  judgment  will  be  reversed  for  an  error  in  overruling 
a  demurrer  to  a  bad  answer,  unless  it  affirmatively  appears  that  such 
ruling  was  harmless.  The  theory  that  the  answers  are  good  is  presumed 
to  have  been  adhered  to  throughout  the  case. 

Bradshaw  v.  Van  Winkle,  1S4 

6.  Special  Verdict. — Motion  for  Judgment  on. — Saving  Exceptions. — If  the 
facts  stated  in  a  special  verdict  entitle  a  party  to  judgment,  the  proper 
procedure  is  bv  a  motion  for  judgment ;  and  the  question  of  the  suffi- 
ciency of  the  facts  may  be  saved  by  an  exception  to  the  ruling  on  such 
motion  by  the  party  adversely  affected  thereby. 

Branson  v.  Studabaker,  147 

6.  Evidence. — Objectionable  Matter  Coupled  with  Competent — Motion  to  Strike 
Out. — Where  incompetent  matter  is  coupled  with  competent  in  answer 
to  a  proper  question,  the  proper  way  to  save  the  error  is  by  a  motion  to 
strike  out.  Ohio,  etc.,  R.  W*  Co.  v.  Stein,  243 

7.  Affirmative  Answer. — Sustaining  Demurrer  to. —  When  Harmless  Error. — 
General  Denial. — WThere  a  defendant  answers  by.  general  denial,  and, 
also,  by  an  affirmative  paragraph,  and  all  matters  set  up  in  the  affirm- 
ative paragraph  can  be  proven  under  the  general  denial,  the  defendant 
can  suffer  no  injury  if  a  demurrer  be  sustained  to  such  paragraph,  and 
it  will  not  be  a  cause  for  a  reversal.  Crow  v.  Carver,  260 

8.  Motion  to  Strike  Out  Another  Motion. — Effect  if  Sustained. — Frivolous. — A 
motion  to  strike  out  another  motion  is  frivolous,  and  ought  not  to  be 
entertained  by  the  trial  court,  but,  if  entertained  and  sustained,  the 
effect  would  be  equivalent  to  overruling  the  first  motion. 

Blemel  v.  ShaUuck,  498 

9.  Motion. —  When  can  not  be  rejected  on  Motion. — A  motion  which  shows  on 
its  face  a  right  to  the  relief  asked  for  can  not  be  rejected  on  the  mo- 
tion of  the  adverse  party.  lb. 
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10.  Answer.  — Reply.  — Demurrer.  — Former  Abjudication.  — Admission.  — Where 
an  answer  setting  up  a  former  adjudication  is  sufficient  on  its  face,  but 
is  in  fact  untrue,  such  fact  should  be  put  in  issue  by  a  reply  thereto, 
for  if  a  demurrer  be  filed  to  such  answer  admitting  the  truth  of  the  al- 
legations therein,  such  former  adjudication  will  operate  as  a  bar  to  the 
pending  action.  Oilmore  v.  McClure,  571 

11.  Fraud. — Effect  on  Rights  of  Parties. — Defendant  Should  Plead  aU  Defenses. 
— Bar  to  Action. — The  existence  of  fraud  on  the  part  of  the  plaintiff  will 
not  excuse  the  defendant  from  pleading  all  the  defenses  which  he  may 
have  to  the  complaint,  and  against  which  a  judgment  thereon  will  op- 
erate as  a  bar  to  another  action.  lb. 

12.  Supreme  Court. — Former  Decision  in  Matter  Collateral  to  Pending  Casc-r- 

When  Former  Decision  will  not  Operate  as  a  Rule  in  Latter. — The  Supreme 
'    Court  will  not  presume  that  in  a  former  case  not  affecting  the  rights  of 
the  same  parties  appellant,  but  collateral  to  such  case,  the  court  adju- 
dicated a  question  not  before  it  so  as  to  make  that  decision  a  rule  of  the 
case  upon  new  questions  arising  thereafter  between  other  parties. 

O'Brien  v.  Moffitt.  660 
PRESENT  INTEREST. 

See  Pleading,  17. 

PRESUMPTION. 

See  Criminal  Law,  11,  12;  Will,  3;  Spbcial  Finding,  2;  Railroad,  14; 
Real  Estate,  1;  Gravel  Road,  3;  Evidence,  8;  Conveyance,  6; 
Change  op  Venue,  2;  Bridges. 

PRINCIPAL  AND  AGENT. 

See  Insurance,  1,  4;  Evidence,  9. 

Liability  of  Principal  for  Negligent  Acts  of  Agent. — Stone  Quarry. — Corporation. 
— Where  a  superintendent  of  a  stone  quarry  owned  by  a  corporation, 
has  charge  of  the  business  connected  therewith,  and  is  controlling  the 
quarry,  and  is,  in  law  and  in  fact,  occupying  the  position  of  the  master, 
and  not  that  of  a  fellow-servant,  the  negligence  of  the  superintendent 
is  the  negligence  of  the  master.  Soosier  Stone  Co.  v.  McCain,  SSI 

PRINCIPAL  AND  SURETY.  v 
See  Instructions  to  Jury,  6. 

PROMISSORY  NOTE. 

See  Instructions  to  Jurx,  6 ;  Redemption,  3. 

Attorney* 8  Fee. — Provision  for  in  Note. — Failure  to  Allege  Value  of  Fee. — Proof 
of  value. —  When  Proof  Necessary. — In  an  action  upon  a  promissory  note 
providing  for  attorney's  fee,  the  amount  claimed  as  such  fee  should  be 
alleged,  but  in  the  absence  of  such  an  averment,  evidence  may  be  in- 
troduced as  to  the  reasonable  value  of  the  services,  and  a  recovery  had 
thereon,  under  the  general  claim  for  damages,  and,  where  the  value  of 
the  fee  is  not  admitted,  proof  as  to  the  value  thereof  is  necessary. 

Lindley  v.  Sullivan,  688 

PROSECUTING  ATTORNEY. 

See  Statute  Construed,  4. 

PUBLIC  POLICY. 
See  Conveyance,  9. 

QUESTION  OF  FACT. 
See  Landlord  and  Tenant,  2. 

QUESTION  OF  LAW. 
See  Dedication  ;  Jurisdiction,  1. 


744  IXDEX. 

QUIETING  TITLE. 

See  Statute  of  Limitations,  1. 

Judgment, — Incorrect  in  its  Terms. — Incompleteness  of. — Reversal  of. — Where  an 
action  was  brought  to  quiet  title  to  certain  real  estate,  and  all  the 
defendants  joined  in  a  general  denial,  and  all  except  one  in  an  answer 
by  way  of  cross-complaint  alleging  title  to  one-third  of  said  land,  and 
asking  for  a  partition,  and  the  trial  court  found  against  the  plaintiff 
on  the  complaint,  and  in  favor  of  the  cross-complainants  on  the  cross- 
complaint,  and  the  court  rendered  judgment  Betting  off  to  the  cross- 
complainants  the  full  one-third  part  in  value  of  said  lands,  it  appear- 
ing that  the  defendant  who  did  not  join  in  the  cross-complaint  has  an 
•  interest  in  said  land,  and  the  judgment  not  having  the  effect  to  quiet 
the  title  to  the  other  two-thirds,  as  prayed  for,  and  which  right  was  not 
disputed,  the  judgment  on  appeal  should  be  reversed. 

Borgner  v.  Brown,  891 

RAILROAD. 

See  Taxes,  8,  9,  13,  14,  16,  17;  Pleading,  8;  Rules  and  Regulations; 
Evidence,  9;  Employer  and  Employe,  4;  Constitutional  Law,  2. 

1.  Statute  Construed.— Act  of  March  9th,  18?9,  Acts  of  1889,  p.  279. — Notice 
of  Arrival  of  Trains,  etc. — In  an  action  against  a  railroad  company, 
based  upon  the  act  of  March  9th,  1889,  requiring  corporations,  compa- 
nies, or  persons  operating  a  railroad  in  this  State,  to  write  upon  a  black- 
board in  each  passenger  depot,  at  which  station  there  is  a  telegraph 
office,  at  least  twenty  minutes  before  the  schedule  time  for  the  arrival 
of  each  passenger  train  stopping  at  such  station,  the  fact  whether  such 
train  is  on  time,  and  if  late  now  much,  and  providing  a  penalty  or  for- 
feiture for  the  violation  of  said  act,  etc.,  a  demurrer  questioning  the 
validitv  of  the  statute  was  sustained. 

Held,  that  the  act  is  constitutional,  and  that  the  demurrer  to  the  complaint 
should  have  been  overruled.  State  v.  Indiana,  etc.,  R.  R.  Co.,  69 

2.  Statute  Construed. — The  word  "Station"  as  Used  in  the  Statute. — Meaning 
of. — The  word  station,  as  used  in  the  statute,  is  synoqymous  with  the 
word  passenger  depot,  meaning  the  place,  the  grounds  and  the  build- 
ings prepared  for  and  used  by  the  traveling  public  at  such  points  in 
waiting  for,  taking  and  leaving  the  trains ;  and  by  the  company  in  op- 
erating the  road  at  that  point.  lb. 

3.  Statute  Construed. — Imposed  Duty. —  What  Follows  by  Necessary  Implication. 
— Where  the  Legislature  imposes  the  duty  of  doing  a  certain  thing  it 
carries  with  it  the  doing  of  such  things  as  are  necessary  to  perform  the 
duty  commanded,  and  the  imposed  duty  of  noting  upon  blackboards 
whether  or  not  a  train  is  on  time,  or  if  late  how  much,  carries  with  it, 
by  necessary  implication,  the  furnishing  of  the  blackboard  and  the 
necessary  material  to  write  with.  lb. 

4-  Statute  Construed. — Judicial  Notice  of  how  Railroads  are  Operated. — Class 
Legislation. — The  court  takes  judicial  knowledge  that  telegraph  lines 
are  maintained,  operated  and  used  in  connection  with  railroads,  and 
that  it  is  necessary  to  do  so  to  properly  operate  them  and  give  advice 
as  to  the  time  of  running  trains,  and  in  transacting  the  business  of  the 
road;  and  the  fact  that  some  company  may  operate  a  line  of  road  by 
telephone,  or  some  other  means  of  communication,  does  not  invalidate 
the  law  which  is  confined  to  those  operated  by  telegraph,  upon  account 
of  class  legislation,  for  the  law  applies  to  all  alike  who  operate  roads 
by  means  of  telegraphic  information.  76. 

5.  Statute  Construed. — Forfeiture. —  What  Acts  Constitute. — Frequency  of  For- 
feitures. —Whether  there  is  a  failure  to  make  an  entry  on  the  board 
concerning  the  train,  as  required  by  the  act,  or  whether  there  he   an 
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entry  concerning  such  train,  which  is  false,  there  could  be  but  one  for- 
feiture as  to  such  train  at  such  station  during  the  same  trip.  lb. 

6.  Slat  ate  Construed. — Interstate  Commerce.  —  Interference  with. —  Police  Regur 
lotions. — Competency  of. — While  the  statute,  requiring  notice  under  cer- 
tain condition  of  the  arrival  of  passenger  trains,  deals  with  persons  and 
corporations  engaged  in  interstate  commerce,  yet  the  statute  is  a  proper 
police  regulation,  which  does  not  interfere  with  interstate  commerce, 
and  is  in  the  power  of  the  Legislature  to  enact.  lb. 

7.  Statute  Construed. — Act  Requiring  Notice  of  Arrival  of  Trains. —  When  Op- 
erative.— Acts  of  Servants  of  Same  Master  not  Interstate  Commerce. — The 
act  requiring  notice  of  the  arrival  of  trains,  etc.,  is  operative  only 
when  the  company  or  person  operating  a  railroad  possesses  the  informa- 
tion, or  the  meaus  of  conveying  such  information  to  the  point  where  it 
is  to  be  noted,  and  the  fact  that  to  carry  out  the  law,  as  required  by  the 
statute,  would  necessitate  the  transmission  of  knowledge  belonging  to 
the  master  by  a  servant  to  a  servant  of  the  same  master  in  another 
State,  does  not  impose  any  restrictions  to  the  freedom  of  commerce, 
and  would  not  be  an  interference  with  interstate  commerce,  for  the 
reason  that  the  act  of  the  servant  or  servants  is  the  act  of  the  master^ 
and  a  person  can  not  carry  on  commerce  with  himself.  lb. 

8.  Employe. —  Violation  of  Company* s  Rule. — Negligence. — Injury. — Where  a 
railroad  company  has  a  rule  requiring  of  its  employes  to  frequently  ex- 
amine the  brakes,  couplings  and  running  gear  of  cars  in  their  train  and 
know  that  they  are  in  good  order,  a  failure  to  comply  with  such  rule, 
if  known  to  the  employes,  will  constitute  negligence  on  their  part. 

Louisville,  etc.,  R.  R.  Co.  v.  Ut2,  265 

9.  Consolidation. — Substitution  of  in  Suit  for  Company  Consolidated.  —  Rights  of 
Substituted  Defendant. — Where  an  action  is  commenced  against  a  rail- 
road company,  and  pending  the  suit  such  company  consolidates  with 
other  companies,  ana  the  consolidated  company  is  substituted  as  de- 
fendant, the  substituted  defendant  has  the  right  to  treat  the  pleadings 
filed  by  the  original  defendant  as  its  own,  and  to  avail  itself  of  the 
rulings  made,  and  exceptions  reserved  by  the  original  defendant  prior 
'to  the  substitution.  lb. 

10.  Passenger. — Expulsion  from  Train. — Action  for  Damages. — Complaint. — 
Necessary  Allegations. — Theory  of  Complaint. — A  complaint  against  a  rail- 
road company,  for  a  wrongful  expulsion  from  one  of  its  trains  by  the 
company's  employes,  is  bad  if  it  proceeds  upon  the  theory  that  unnec- 
essary force  and  violence  were  used  in  effecting  such  expulsion,  unless 
it  affirmatively  shows  by  a  statement  of  facts  that  the  force  employed 
was  unnecessary,  epithets  alone  not  being  sufficient  to  overcome  the 
presumption  that  the  conductor  did  a  lawful  act.  The  complaint 
is  equally  defective  if  it  proceeds  upon  the  theory  of  an  invasion  of  the 
plaintiff  s  right  as  a  passenger,  when  it  does  not  affirmatively  show  by 
a  statement  of  facts,  that  the  plaintiff  complied  with  the  reasonable 
regulations  of  the  company;  that  the  conductor  did  a  wrongful  act; 
that  the  rules  and  regulations  of  the  company  allowed  the  train  from 
which  he  was  expelled  to  carry  passengers,  and  to  stop  at  the  station 
for  which  he  had  taken  passage. 

White  v.  Evansville,  etc.,  R.  R.  Co.,  480 

1 1.  Rules  and  Regulations  of  the  Company. — Agreements  or  Statements  in  Violation 
of  by  Ticket  Agent  or  Conductor. — A  statement  or  agreement  of  a  ticket 
agent  or  a  conductor,  in  contravention  of  the  rules  and  regulations  of 
the  company,  that  a  train  shall  stop  at  a  certain  station  can  not  bind 
the  company.  lb. 

12.  Mail  Service. — Railtoay  Postal  Clerk. — Liability  to  for  Injuries. — Photo- 
graph Commission. — Honored  by  Company  to  which  it  is  not  Addressed. — 
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Effect. — A  railway  postal  clerk  with  a  photograph  commission,  who  is 
entitled  to  free  transportation  while  along  his  I  me  ol  duty,  or  going 
to  or  returning  therefrom,  is  u  passenger  whone  right  to  a  parage  is  in 
the  contract  with  the  government  to  carry  the  mails  and  the  person  in 
charge  of  the  same  for  a  given  consideration ;  and  if  such  postal  clerk, 
while  so  being  carried,  is  injured  by  the  negligence  of  the  railway 
company,  he  has  a  right  of  action  against  said  company  for  his  dam- 
ages sustained,  and  this  is  true  of  a  company  which  becomes  the  owner 
of  said  line  of  railway  after  said  commission  has  been  issued,  and 
which  respects  and  honors  the  requests  contained  in  said  commission, 
as  if  made  of  them.  Cleveland,  etc.,  R.  W.  Co.  v.  Ketcham,  846 

13.  Accepting  as  a  Passenger  without  Fare. — Liability  to. — A  carrier  is  liable 
to  persons  whom  it  accepts  as  passengers,  and  of  whom  it  demands  no 
fare,  to  the  same  extent  it  is  liable  to  persons  who  pay  fare.  lb. 

14.  Passenger. — Liberty  of. — Liability  of  Company  with  Reference  to  any  Car. — 
The  liability  of  a  railway  company  to  a  passenger  is  the  same,  whether 
he  be  in  one  car  or  another,  so  he  has  a  right  to  be  there.  lb. 

15.  Railway  Postal  Clerk. — Extra  Service  when  not  on  Regular  Run. — Liability 
of  Company  to  for  Injuries. — The  fact  that  a  postal  clerk  does  extra 
work  on  a  train,  while  not  on  his  regular  run,  does  not  make  him  a 
trespasser,  or  render  him  any  the  less  a  passenger,  or  affect  the  liability 
of  the  company  for  damages  sustained  by  reason  of  the  company  s 

/  negligence.  lb. 

I  16.    Railway  Postal  Clerk. — Right  to  be  Carried. — Presumption  as  to. — Duty  of 

Conductor. — A  postal  clerk,  whose  commission  has  been  honored  by  the 
railway  company,  has  the  right  to  presume  that  it  will  still  be  honored, 
and  that  he  is  entitled  to  a  free  pass  on  said  line,  and  it  is  the  conduc- 
tor's duty  to  see  that  all  persons  on  the  train  are  rightfully  there.     lb. 

17.  Right  of  Way  Along  a  Street. — Failure  to  Assess  or  Tender  Damages. — 
Laying  Track. — Suit  to  Enjoin. — Fee  of  Street  not  in  Adjoining  Lot  Own- 
ers.— Special  Damages. — * '  Community  in  General. " — Meaning  of.  — Where  a 
railroad  company  had  secured  from  the  proper  municipal  officers,  the 
right  to  lay  their  railroad  track  in  a  certain  street,  which  right,  as  a 
street,  was  acquired  by  more  than  twenty  years'  adverse  user,  and  the 
fee  of  which  was  not  in  the  adjoining  lot-owners,  a  person  who  had 
leased  a  lot  abutting  on  said  6treet,  and  erected  a  business  house 
thereon,  has  no  right  to  enjoin  the  company  from  laying  their  railroad 
track,  when  such  company  has  not  assessed,  or  tendered  to  the  plaintiff, 
the  damages  he  will  sustain  by  reason  of  said  track  and  its  use  as 
such,  unless  he  can  show  that  he  will  suffer  damages  thereby  different 
from  the  community  in  general,  and  the  term  "community  in  gen- 
eral "  means  those  who  reside  in  the  immediate  vicinity  of  the  rail- 
road, and  are  subject  to  the  inconveniences  incident  to  its  structure. 

Decker  v.  Evansville,  etc.,  R.  W.  Co.,  493 

18.  Taxation. — Schedule  of  Property  and  Statement  of  Value. — Duty  of  Com^ 
pany  to  File. — Notice  to  Property-Owner. — Right  to  be  Heard. — The  law 
having  required  the  owners  of  "railroad  track"  and  " rolling  stock 9f 
to  file  with  the  auditor  of  State  a  schedule  of  the  same  and  the  value 
thereof,  and  having  made  it  the  duty  of  the  auditor  of  State  to  pre- 
sent such  schedule  to  the  State  Board  of  Tax  Commissioners,  and  having 
fixed  a  time  for  the  meeting  of  such  board,  the  owners  of  such  railway 
property  are  bound  to  take  notice  of  the  time  of  the  meeting  of  such 
board,  and  are  entitled  to  no  other  notice;  and  the  owners  of  such 
property,  through  their  written  schedules  and  statements  of  values,  are 
heard  by  such  board,  and  to  be  further  heard,  they  must  take  notice  of, 
and  be  present  at,  the  sitting  of  such  board,  and  make  a  proper  showing?. 
Cleveland,  etc.,  R.  W.  Co.  v.  Backus,  518,  and  Pittsburgh,  etc.,  R.  W.  Co* 

v.  Backus,  625. 
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REAL  ESTATE. 

See  Taxes,  21;  Pleading,  14,  15;  Pabtttion,  1;  Deed,  3;  Conveyance, 

5 ;  Appellate  Court,  3. 

1.  Description. — Lines. — Presumption  as  to. — In  identifying  a  tract  of  land, 
where  the  contrary  is  not  expressed,  it  will  he  presumed  that  lines  are 
to  he  run  straight  and  parallel  with  other  lines. 

Collins  v.  Dresslar,  290 

2.  Conveyance. — Description. — Sufficiency  of. — A  description  of  real  estate 
is  sufficient  to  pass  title  when  the  land  can  he  identified  by  extrinsic 
evidence.  Threlkeld  v.  Allen,  429 

3.  Husband  and  Wife. — Conveyance  to. —  Words  Limiting  Estate. — Tenancy  in 
Common. — Tenancy  by  Entirety.—  Where  a  conveyance  is  made  to  a  hus- 
band and  wife  without  any  words  limiting  the  estate,  they  will  hold 
it  as  tenants  by  entirety,  but  where  there  are  words  in  the  deed  so 
limiting  the  estate  conveyed  that  it  appears  that  the  grantor  intended 
that  the  grantees  should  hold  by  moieties,  such  intention  will  prevail. 

Brown  v.  Brown,  476  % 

REASONABLE  DOUBT. 
See  Criminal  Law,  4,  35,  36. 

RECEIVER. 
See  Appeal,  4. 

1.  Appointment  Ex  Forte. —  When  Justifiable. — Sufficiency  of  Complaint. — A 
court  is  not  justified  in  appointing  a  receiver  ex  parte,  when  the  com- 
plaint does  not  show  that  the  property  or  any  part  of  the  same  is  about 
to  be  wasted,  misappropriated  or  removed  beyond  the  jurisdiction  of 
the  court,  and  that  delay  in  granting  the  relief  might  entirely  defeat 
the  object  of  the  suit.  Chicago,  etc.,  R.  W.  Co.  v.  (Jason,  49 

2.  Appointment  of. — Sufficiency  of  Cause.— Test  of. — Opinion  Alone  not  Suffi- 
cient.— In  an  action  brought  for  the  appointment  of  a  receiver  without 
notice,  the  sufficiency  of  the  cause  required  to  be  shown  must  be,  first, 
the  necessity  of  the  appointment  of  a  receiver  at  all ;  second,  the  neces- 
sity for  not  giving  notice  to  the  adverse  party ;  and  sufficient  cause  not 
being  defined  in  the  statute,  that  question  must  be  determined  by  the 
adjudged  cases  and  precedents.  The  statement  in  the  complaint  that 
there  is  an  emergency  for  the  immediate  appointment  of  a  receiver 
without  notice,  being  a  mere  statement  of  opinion,  is  not  a  sufficient 
showing,  but  the  facts  on  which  the  opinion  is  founded  should  be 
pleaded.  For  insufficiency  of  facts  to  appoint  a  receiver  without  notice, 
see  opinion.  Wabash  R.  R.  Co.  v.  Dykeman,  66 

3.  When  Notice  Must  be  Given. — Insufficient  Excuse  for  not  Giving. — Cause 

for  Appointment. — The  mere  non-residence  of  one  of  the  defendants  is 

no  excuse  for  not  giving  notice  to  a  defendant  who  is  not  a  non-resident, 

and  the  mere  apprehension  of  the  complainant,  not  supported  by  sufficient 

facts,  will  not  be  cause  for  the  appointment  of  a  receiver  without  notice. 

lb. 

4.  Authority  of. — Effect  on  of  Appeal.'— Effect  of  Appeal  on  Case  Below. —  What 
Questions  Considered  on  Appeal. — When  an  appeal  is  taken  from  the  ap- 
pointment of  a  receiver,  toe  authority  of  the  receiver  is  suspended  un- 
til a  determination  of  the  appeal,  and  the  cause,  notwithstanding  the 
appeal,  remains  in  the  nvn  prius  court,  and  amendments  and  other 
changes  in  the  pleadings  may  be  made  as  in  other  cases.  In  such  a 
case,  on  appeal,  no  question  will  be  determined  except  that  which  im- 
mediately led  to  the  appointment  of  the  receiver  without  notice.       lb. 

RECORD. 
See  Transcript  of  Record  ;  Mortgage,  1 ;  Special  Finding,  1. 
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RECOVERY. 

See  Pleading,  15;  Practice,  2;  Jurisdiction,  3;  Insurance,  1;  Em- 
ployer and  Employe,  2;  Deed,  1. 

Theory  of  Complaint. — Belief  Sought. — Sot  Entitled  to.— Suit  Must  Fail.—\s 
the  complaint  proceeds  upon  the  theory  that  representatives  and  sena- 
tors should  be  elected  under  the  act  of  1879,  and  as  that  act  has  been 
held  unconstitutional,  the  relief  sought  can  not  be  granted,  and  the 
suit  must  fail.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. Parker  v.  State,  178 

REDEMPTION. 

See  Mortgage,  3. 

1.  Right  of  Against  Assignees  of  Purchaser. — Foreclosure  of  Mortgage. — Sale. 
— The  assignees  of  a  certificate  of  purchase,  under  the  foreclosure  of  a 
mortgage,  occupy  no  better  position  in  relation  to  the  property  than 
the  purchaser,  and,  if  a  right  of  redemption  existed  against  the  pur- 
chaser, the  same  right  exists  against  the  assignees. 

O'Brien  v.  MoffUt,  660 

2.  Manner  of  Making. — Statute  Construed. — The  words  "terms  and  condi- 
tions," as  used  in  section  774,  R.  S.  1881,  relating  to  redemption  by 
lien  holders  other  than  judgment  creditors,  mean  the  manner  of  re- 
demption as  provided  for  judgment  creditors.  lb. 

3.  Clerk  Authorized  to  Receive  Redemption  Money. — Acceptance  by  Clerk  of 
C heck,' Draft,  or  Note,  Instead  of  Money. — Liable  for  as  Money. — Redemp- 
tion Valid. — The  clerk  is  authorized  to  receive  money  paid  into  court 
for  the  purpose  of  redemption,  and  is  responsible  for  the  same  on  his 
bond  ;  and  if,  instead  of  receiving  money  for  such  purpose,  he  receives 
checks,  notes,  or  drafts,  as  money,  and  receipts  for  them  as  such,  he 
must  account  for  them  as  money ;  and,  in  such  case,  the  redemption  is 
as  valid  and  complete  as  if  money  had  been  tendered  and  accepted  for 
such  purpose.  Bowen  v.  VanGundy,  671 

4.  Junior  Mortgagee. — When  Entitled  to  Redeem  as  to  all  of  his  Mortgagor's 
Property  Affected  by  Judgment  on  Senior  Mortgage. — Where  a  junior  mort- 
gagee foreclosed  his  mortgage  upon  a  part  of  the  land  covered  by  a 
senior  mortgage,  and,  in  addition  to  such  foreclosure,  obtained  a  per- 
sonal judgment  against  his  mortgagor,  such  junior  mortgagee  has  a  right 
to  redeem  as  to  all  of  his  mortgagor's  property  affected  by  a  judgment 
in  favor  of  a  senior  mortgage.  lb. 

5.  Judgment  Creditor. — Who  is  in  Meaning  of  Redemption  Statutes. — Junior 
and  Senior  Mortgagee. — Judgment. — Where  two  separate  actions  were  in- 
stituted to  foreclose  respectively  a  senior  and  junior  mortgage,  in  part 
affecting  the  same  property,  and  by  agreement  of  the  parties,  and  by 
order  oi  the  court  tne  latter  suit  was  consolidated  with  tne  former,  anil 
separate  judgments  and  decrees  were  entered,  foreclosing  each  of  said 
mortgages,  and  in  the  decree  as  to  the  junior  mortgage  it  is  stated  that 
such  judgment  shall  be  subordinate  to  the  judgment  on  the  senior  mort- 
gagee, in  such  case  the  junior  mortgagee  becomes  a  judgment  creditor 
within  the  meaning  of  the  redemption  statutes.  76. 

REFORMATION  OF  INSTRUMENT. 
See  Deed,  1 ;  Conveyance,  1 ;  Demand. 

REHEARING. 

1.  Petition  for. —  Waiver  of. — Effect  of  Waiver. — After  an  opinion  has  been 
rendered  in  a  cause  pending  in  this  court,  and  all  the  parties  to  the 
appeal  have  joined  in  a  waiver  of  the  right  to  petition  for  a  rehearing 
oi  the  case,  and  accept  as  conclusive  such  opinion  of  the  court,  and 
the  court  has  ordered  the  clerk  of  this  court  to  certify  the  cause  to  tlie 
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court  below,  such  procedure  divests  this  court  of  jurisdiction  of  both 
the  cause  and  the  parties.  Parker  v.  State,  178 

2.  Appearance  of  Attorney-General  as  Amicus  Curios. — Can  not  Petition  for 
a  Rehearing. — Where  a  suit  pending  in  this  court  is  of  such  a  character 
as  to  affect  the  entire  people  of  the  State  so  as  to  require  the  services 
of  the  Attorney-General ,  and  he  is  ordered  by  the  court  to  appear  in 
behalf  of  the  people,  he  is  not  a  party  to  the  suit,  and  is,  therefore, 
not  entitled  to  petition  for  a  rehearing,  his  relation  being  that  of  an 
amicus  curia.  lb. 

RELEASE. 

See  Conveyance,  7. 

REMAINDER 
*    See  Contingent  Remainder. 

RENT. 
See  Lease  ;  Contract. 

REPEALING  STATUTE. 
See  Taxes,  5,  6. 

REPRESENTATIONS. 
See  Estoppel,  3 ;  Fraud. 

REPUGNANCY. 
See  Special  Finding,  4. 

REPUTATION. 
See  Criminal  Law,  32. 

RES  GESTJ2. 
See  Evidence,  9,  10,  11,  12. 

}  RIGHT  OF  WAY. 

See  Railroad,  15. 

REVERSAL  OF  JUDGMENT. 

See  Appeal,  15. 

REVERSIBLE  ERROR. 

See  Evidence,  15. 

REVERSION. 

See  Fraudulent  Conveyance,  2. 

RULES  AND  REGULATIONS. 

See  Railroad,  11. 

SALE. 

See  Redemption,  1 ;  Partition,  1 ;  Conveyance,  9. 

SELF-DEFENSE. 

See  Criminal  Law,  3. 

SPECIAL  FINDING. 

See  Practice,  2. 

1.  Part  of  Record  Proper. — Issues. — Formation  of. — Harmless  Error. —  Ulti- 
mate Conclusion  Correct. — A  special  finding  is  apart  of  the  record  proper, 
and  where  it  affirmatively  snows  that  no  substantial  injury  was  none  an 
appellant,  there  can  be  no  reversal  for  errors  committed  in  the  forma- 
tion of  issues,  and,  when  the  record  proper  shows  that  the  ultimate 
conclusion  is  right,  intermediate  errors  will  be  disregarded. 

Douthit  v.  Douthit,  26 
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2.  Facte  Not  Contained  In. — Presumption  as  to. — Facts  not  contained  in  a 
special  finding  are,  as  against  the  party  having  the  burden  of  proof, 
presumed  not  to  have  been  proved.  lb. 

3.  Containing- Improper  Matter. — Disregarding  Improper  Matter. —  Can  not  be 
a  Foundation  for  a  Conclusion  of  Law. — If  the  special  findings  embrace 
matters  not  proper  or  competent  to  be  considered  by  the  court,  or  facts 
which  could  only  be  established  by  considering  incompetent  evidence, 
such  portion  of  the  finding  should  be  disregarded,  and  can  not  form  a 
basis  for  a  conclusion  of  law.  Burton  v.  Morrow,  221 

4.  Repugnancy.  — Sufficiency  of  to  Support  a  Conclusion  of  Law. — In  an  action 
to  recover  money  donated  in  fraud  of  creditors,  where  it  is  specially 
found,  among  other  things,  that  such  suit  was  not  commenced  until 
six  years  after  the  fraudulent  transaction,  it  does  not  disprove  the  fact, 
as  found  by  the  court,  that  the  parties  to  said  fraudulent  transaction 
concealed  the  facts  up  to  the  day  of  the  bringing  of  said  suit.  For  suf- 
ficiency of  the  special  finding  to  support  the  conclusions  of  law,  see 
opinion.  Smith  v.  Blair,  S67 

5.  Evidentiary  Facte  in. — Effect — The  presence  of  evidentiary  facts  in  a 
special  finding  can  not  control  or  overthrow  ultimate  facts  found.     lb. 

SPECIAL  VERDICT. 
See  Practice,  5 ;  Judgment,  3. 

1.  Failure  to  Embrace  all  Matters  in  Issue. —  VeAire  de  Novo. —  When  Motion 
•  for    Will  Lie. — New    Trial. — Motion  for. —  When  Proper. — Practice. — A 

special  verdict  that  does  not  embrace  all  the  matters  in  issue  is  not  bad 
as  against  a  motion  for  a  venire  de  novo,  as  such  motion  only  lies  where 
the  verdict  upon  its  face  is  defective  in  form.  Where  the  verdict  is 
contrary  to  the  evidence,  or  does  not  state  a  fact  which  the  party  be- 
lieves the  evidence  establishes,  the  remedy  is  by  a  motion  for  a  new 
trial.  Branson  v.  Studabaker,  147 

2.  When  Sufficient  to  Support  a  Judgment. — Conclusions  of  Law  and  Matters  of 
Evidence  in. — Effect  on. — If  a  special  verdict  states  sufficient  facts  to  sup- 
port a  judgment,  the  mere  presence  of  conclusions  of  law  or  matters  of 
evidence  will  not  vitiate  the  verdict;  the  rule  being  that  verdicts  are  to 
receive  a  reasonable  construction,  and  are  not  to  be  disregarded  if  they 
can  thus  be  sustained.  lb. 

3.  Failure  to  Cover  All  the  Issues. — Effect. — In  this  State  a  special  verdict  is 
not  bad,  even  if  it  does  not  cover  all  the  issues  in  the  case. 

Hoosier  Stone  Co.  v.  McCain,  231 

4.  Not  Sufficient  to  Support  a  Conclusion  of  Law. —  Ultimate  Facts  Required. — 
If  the  special  verdict  does  not  contain  such  facts  as  require  the  conclu- 
sion, as  a  matter  of  law,  that  the  defendant  was  guilty  of  culpable  neg- 
ligence, their  place  can  not  be  supplied  by  intendments ;  and  before  a 
recoverv  can  be  had,  the  special  verdict  must  contain  ultimate  facts 
upon  which  to  base  the  conclusion  of  lav/.  lb. 

STATE  BOARD  OF  TAX  COMMISSIONERS. 
See  Taxes,  8,  10,  12,  13,  14,  18,  19,  20. 

STATUTE. 
See  Repealing  Statute. 

STATUTE  CONSTRUED. 

See  Criminal  Law,  2,  18,  23,  27;  Taxes,  4,  8,  9,  13,  15,  22;  Railroad. 
1,  2,  3,  4,  5,  6,  7;  Redemption,  2;  Patent  Right;  Appellate 
Court,  1  ;  Action  Against  State. 

1.   Act  of  March  9,  18S5,  Art*  1335,  ;>.  9.  ~ The  act  of  March  9,  1885  (Acts 


INDEX.  751 

oi  1885,  p.  9),  does  not  limit  appeals  from  boards  of  county  commis- 
sioners to  claims  arising  out  of  contracts. 

Board,  etc,)  v.  Creviston,  Admr.,  89 

2.  Penal  Statutes  Strictly  Construed. —Common  Sense  View. — Meaning  of  Words. 
—  What  w  not  a  Violation  of  Rule. — Where  a  court,  in  construing  a  penal 
statute,  takes  a  common-sense  view  of  the  statute  as  a  whole  and 
adopts  the  sense  of  the  words  which  best  harmonizes  with  the  object 
and  intent  of  the  Legislature,  there  is  not  a  violation  of  the  rule  which 
requires  that  such  statute  shall  be  strictly  construed. 

State  v.  Indiana,  etc.,  R.  R.  Co.,  69 

3.  Act  not  in  Conflict  with  Section  2  of  Article  8  of  Constitution. — Disposition  of 
Money  Collected  by  Fines  and  Forfeitures. — Distinction  Between  Criminal 
and  Civil.-— That  part  of  the  statute  which  provides  that  the  penalty 
for  violation  of  the  act  shall  be  paid  into  the  county  treasury  for  the  use 
of  the  county  is  not  in  conflict  with  section  2  of  article  8  of  the  Con- 
stitution, which  provides  that  lines  assessed  in  breaches  of  the  penal 
Jaws  of  the  State  shall  go  into  and  be  a  part  of  the  common  school 
fund.     Such  section  of  the  Constitution  only  has  reference  to  moneys 
obtained  as  a  penalty  for  the  violation  of  the  criminal  laws  of  the 
State,  and  forfeitures  in  criminal  cases.  lb. 

4.    Legislative  Discretion. — Interest  of  Prosecuting  Attorney  in  Amount  Recov- 
ered.—  Validity  of  Act. — The  fact  that  the  law  gives  to  the  prosecuting 
attorney  an  interest  in  the  amount  recovered  does  not  affect  the  valid- 
ity of  the  law,  as  that  is  a  matter  in  the  discretion  of  the  Legislature 
in  fixing  the  compensation  of  such  officer.  lb. 

5.  Appellate  Court. — Act  Creating. — Transferring  Cases  from  Appellate  Court 
Docket  to  Supreme,  and  vice  versa. — In  the  act  creating  the  Appellate 
Court  the  provision  regulating  the  practice  in  the  Supreme  and  Ap- 
pellate Courts,  by  providing  for  the  transfer  of  cases  from  one  docket 
to  the  other,  is  not  special  legislation,  and  is,  therefore,  not  void  as 
being  unconstitutional.  Branson  v.  Studabaker,  147 

6.  Question  of  Validity  of. —  When  Considered. — Rules  Governinq. — Courts  are 
reluctant  to  declare  acts  of  the  Legislature  unconstitutional,  and,  in 
passing  upon  such  a  question,  are  governed  by  the  following  rules : 
first,  a  court  will  never  decide  a  question  involving  the  constitutionality 
of  a  statute,  if  the  merits  of  the  case  in  which  it  is  involved  can  be  de- 
termined without  such  decision ;  and,  second,  a  court  will  never  declare 
a  statute  unconstitutional  where  there  is  any  doubt  upon  th.e  subject. 

Parker  v.  State,  178 

7.  Apportionment  Acts  of  1891  and  1879. — Constitutionality  of. — The  act  of 
March  5.  1891,  and  the  act  of  1879,  purporting,  to  redistrict  the  State 
for  legislative  purposes,  are  in  conflict  with  the  Constitution  of  the 
State,^  and  therefore  void.  lb. 

8.  How  Considered. — Other  Statutes. — General  Principles  of  Law. — Double 
Meaning. —  Which  Adopted. — Invalidity  Avoided. — In  construing  a  statute, 
the  prime  object  is  to  ascertain  and  carry  out  the  purpose  and  intent 
of  the  Legislature,  and  to  that  end  the  courts  will  look  to  all  parts  of 
the  same  statute,  to  other  statutes,  to  the  general  principles  of  law, 
and  will  assign  such  meaning  to  the  words  of  the  statute  construed  as 
will  make  them  all  effective,  if  possible ;  and,  when  a  statute  will  ad- 
mit of  two  interpretations,  one  valid  and  the  other  invalid,  it  will  re- 
ceive the  interpretation  sustaining  its  validity,  and  no  part  of  a  statute 
is  to  be  held  meaningless  if  it  can  be  avoided  without  manifestly  vio- 
lating the  intention  of  the  Legislature. 

Clevelandi  etc.,  R.   W.  Co.  v.  Backus,  613,  and  Pittsburgh,  etc.,  R.  W.  Co. 
v.  Backus,  625. 

9.    Act  of  March  6,  1891. —  Constitutionality  of. — Due  Process  of  Law. — Equal 
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Protection  of  the  Law. — Taxation. — The  act  of  March  6,  1891,  relating 
to  taxation,  creating  a  State  Board  of  Tax  Commissioners,  and  pro- 
viding, among  other  things,  for. the  assessment  of  "railroad  track" 
and  "rolling  stock"  of  railway  companies,  by  said  State  board,  is  a 
valid  enactment,  and  does  not  deny  to  such  property-owners  "doe 
process  of  law"  or  "the  equal  protection  of  the  law  in  the  aoocao 
ment  of  their  property.  lb. 

STATUTE  OF  LIMITATIONS. 
8ee  Action  Against  State;  Pabottoon,  1. 

1.  Quieting  Title. — Statute  Applicable  to. — Actions  to*  quiet  title  are  gov- 
erned by  the  fifteen  years'  statute  of  limitation,  and  not  by  the  two 
years'  statute.  Bradshaw  v.  Van  Winkle,  134 

2.  Right  to  Plead. — Averment  in  Complaint  eon  not  Affect. — Five  Years9  Stat- 
ute.— Administrator' e  Sale. — Action  to  Set  Aside. — tn  an  action  to  set  aside 
an  administrator's  sale  of  real  estate,  an  averment  in  the  complaint, 

-  of  the  date  when  the  plaintiff  became  twenty-one  years  of  age,  is  sur- 
plusage, and  can  not  affect  the  right  of  the  defendant  to  set  up  in 
answer  the  statute  of  limitation ;  and,  in  such  case,  the  five  years7  stat- 
ute being  pleaded  and  governing,  'a  demurrer  to  it  should  have  been 
overruled. .  Fisher  v.  Bush,  SIS 

3.  Concealment  of  Cause  of  Action. — Affirmative  Acts. — To  take  a  case  out  of 
the  statute  of  limitation  because  of  concealment  of  the  cause  of  ac- 
tion, there  must  be  shown  affirmative  acts  which  amount  to  more  than 
mere  silence.  Smith  v.  Blair,  367 

4.  When  will  Run  Against  City  or  County. — Property,  Contracts  and  Rights  of 
a  Private  Character. — Municipal  Corporation. — Sovereign  Power. —  Will  not 
Run  Against. — The  statute  of  limitations  does  not  run  against  the  sov- 
ereign power,  but  as  against  municipal  corporations,  or  corporations  de- 
riving their  power  from  the  sovereign,  and  which  are,  in  a  limited  sense, 
governmental,  as  counties  and  cities,  the  statute  of  limitations  does 
run,  except  as  to  property  devoted  to  a  public  use,  or  held  upon  a  pub- 
lic trust,  and  contracts  and  rights  of  a  public  character. 

City  of  Bedford  v.  Willard,  562 

5.  County.-— City.— Land  Belonging  to. — Adverse  Possession. —  When  Statute 
of  Limitation  will  Run. — Where  land  belonging  to  a  county  is  not  held 
upon  a  public  trust,  or  devoted  to  a  public  use,  and  is  conveyed  to  a 
city,  the  statute  or  limitations  will  run  against  the  county  "and  its 
grantee,  in  favor  of  one  who,  with  his  grantors,  has  had  uninterrupted 
adverse  possession  of  said  land  for  twenty  years  or  more.  Jo. 

STREETS  AND  ALLEYS. 
See  Railroad,  15;  Municipal  Corporations,  1,  2,  3;  Dedication. 
Easement  in.— Abutting  Lot- Owner. —Peculiar  and  Distinct  Interest  of. — An 
owner  of  a  lot  abutting  upon  a  street  may  have  a  peculiar  and  distinct 
interest  in  the  easement  in  the  street  in  front  of  his  lot,  which  includes 
the  right  to  have  the  street  kept  open  and  free  from  any  obstruction 
which  prevents  or  materially  interferes  with  the  ingress  and  egress  to 
and  from  his  lot,  which  is  an  interest  distinct  from  that  possessed 
by  the  general  public,  and  is  appendant  to  the  lot  and  the  improve- 
ments thereon.  Decker  v.  Evansville,  etc.,  R.  W.  Co.,  493 

SUBSEQUENT  PURCHASER. 

See  Notice,  2. 

SUPREME  COURT. 

See  Transfer  of  Cases;  Practice,  12;  Jurisdiction,  1,  4. 

1.    Correctness  of  Final  Decree.— When  will  not  be  Considered.— This  court 
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will  not  consider  the  correctness  of  a  final  decree  in  the  trial  court, 
unless  a  motion  was  made  below  to  modify  such  decree  and  proper  ex- 
ception taken.  Douihit  v.  Douthit,  26 

2.  Highest  Judicial  Tribunal. — Takes  its  Bank  and  Authority  from  the  Consti- 
tution.— Not  Subject  to  Legislative  Interference, — The  Supreme  Court  is  the 
highest  judicial  tribunal  of  the  State,  and  takes  its  rank  from  the  Con- 
stitution, and  the  Legislature  can  not  deprive  it  of  authority  incident 
to  its  position  or  deprive  it  of  its  rank;  for  distribution  of  judicial 
power  is  made  and  vested  by  the  Constitution. 

Branson  v.  Studabaker,  147 
SURPLUSAGE. 
See  Conveyance,  3 ;  Criminal  Law,  5,  26 ;  Jurisdiction,  4,  5. 

SURVEY. 
See  Gravel  Road,  2. 

TAXES. 

See  Will,  7;  Statcie  Construed,  9;  Railroad,  16;  Constitutional 

Law,  2,  3. 

1.  Lien  of  State. — Transfer  of  to  Purchaser. — Sale  Ineffectual  to  Convey  Title, 
— Effect  of  on  Lien. — A  sale  of  land  for  taxes  made  in  violation  of  a 
mandatory  statute  vests  in  the  purchaser  the  lien  of  the  State;  and  if, 
therefore,  the  land  sold  was  subject  to  taxation,  and  the  taxes  had  not 
been  paid,  and  the  description  was  sufficient  to  identify  the  property, 
and  trie  sale  was  made  by  authority  of  law,  the  sale  would  be  valid  to 
transfer  the  lien,  notwithstanding  there  were  omissions  and  irregulari- 
ties which  would  render  the  sale  invalid  to  convey  title. 

Scarry  v.  Lewi$y  96 

2.  Irregularity  in  Preparing  Duplicate,  and  in  Adoption  by  Board  of  Commis- 
sioners.— Effect: — Where  a  town  board,  in  making  out  a  tax  assessment, 
and  delivering  it  to  the  county  auditor,  and  the  board  of  commissioners 
in  passing  upon  such  assessment,  do  not  strictly  comply  with  the  law, 
there  would  not  be  such  an  omission  as  would  render  the  action  abso- 
lutely void  as  being  without  authority  of  law.  lb. 

3.  Authority  to  Levy. — Can  not  be  Delegated. — Levy  by  Unauthorized  Officers 
can  not  be  Ratified. — Common  School  Revenue. — Where  the  statute  makes 
it  the  duty  of  a  board  of  school  trustees  to  levy  certain  taxes  for  school 
purposes,  such  authority,  upon  a  failure  of  the  officers  thus  authorized 
to  perform  their  duty,  can  not  be  exercised  by  officers  not  clothed  with 
legal  authority ;  nor  .can  such  authorized  officers  delegate  such  power, 
or  ratify  the  action  of  unauthorized  officers  in  attempting  to  make  such 
levy.  Sheparason  v.  Gillette,  125 

4.  Statute  Construed, — Clause  19,  Section  826.  Elliott's  Supplement. — Clause 
nineteen,  in  section  826  of  Elliott's  Supplement,  authorizing  boards  of 
trustees  of  incorporated  towns  to  levy  and  collect  a  tax  for  the  support 
of  the  schools  in  such  town  is  not  repugnant  to  section  1,  article  8  of 
the  Constitution,  which  provides  that  the  General  Assembly  shall  pro- 
vide for  a  general  and  uniform  system  of  common  schools,  which  snail 
be  open  to  all,  and  wherein  tuition  shall  be  free.  lb. 

f5.  Superseding  and  Repealing  Act. — Dog  Tax. — Act  of  March  5,  1891. — The 
act  of  March  5,  1891  (Acts  1891,  p.  453),  relating  to  the  taxation  of 
dogs,  and  the  disposition  of  the  funds  to  be  derived  from  such  taxa- 
tion, was  general  in  its  provisions,  and  intended  to  supersede  all  pre- 
vious laws  pertaining  to  said  subject  of  taxation.     Florer  v.  State,  468 

6.  Dog  Tax.— Act  of  March  7,  1883,  and  April  5,  1885,  Repealed.— Not 
Revived  by  Act  of  March  6,  1891,— When  the  act  of  March  6,  1891,  re- 

Vol.  133.— 48. 
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la  ting  to  the  taxation  of  dogs,  was  passed,  the  laws  relating  to  the  same 
subject,  approved  March  7,  1883,  and  April  5,  1885,  were  not  in  force, 
as  they  were  in  conflict  with  the  act  approved  March  5,  1891,  and  were 
repealed  by  it,  and  could  not  be  revived  by  the  manner  in  which  they 
were  referred  to  in  section  47  of  the  act  of  March  6, 1891,  relating  to 
taxation.  lb. 

7.  Dog  Tax. — Township  Trustee  Entitled  to. — County  Treasurer*  Should  Pay 
Over.—  The  act  of  March  6,  1891  (Acts  1891,  p.  286,  section  236), 
makes  the  township  trustee  the  custodian  of  the  dog  fund  for  the  pur- 
pose mentioned  in  the  statute,  and  when  properly  applied  for,  the  county 
treasurer  is  required  to  pay  over  such  fund.  lb. 

8.  State  Board  of  Tax  Commissioners. — Assessment  of  "Railroad  Track"  and 
"Rolling  Stock." — Right  of  Railroad  Company  to  be  Heard. — Power  of 
Board  to  Make  Corrections. — Statute  Construed. — Section  129  of  the  act 
relating  to  taxation,  Acts  of  1891,  conferring  upon  the  State  Board  of 
Tax  Commissioners  the  same  powers  possessed  by  the  county  boards  of 
review,  gives  railway  companies  the  right  to  be  heard  by  the  State 
board  in  regard  to  the  assessment  and  valuation  of  their  "  railroad 
track"  and  rolling  stock,"  made  by  said  board,  and  gives  to  the  State 
board  the  right  to  correct  any  valuation  and  assessment  made  in  rela- 
tion to  such  property. 

Cleveland,  etc.,  R.  W.  Co.  v.  Backus,  513;  and  Pittsburgh,  etc.,  R.  W. 
Co.  v.  Backus,  625. 

9.  Statute  Construed. — Act  of  1891. — General  System. — Valuation  of  Property. 
— Method  of  Ascertaining  Applicable  to  all  Alike  Similarly  Situated. — 
Railroad. — Constitutionality  of  AcL— The  act  of  1891  relating  to  taxa- 
tion provides  a  general  system  for  the  assessment  and  valuation  of 
property;  the  method  of  ascertaining  the  valuation  and  assessing  each 
class  and  kind  of  property  applies  alike  to  all  persons  holding  and  own- 
ing the  same  class  of  property ;  it  applies  alike  to  all  'persons  under  like 
circumstances  and  conditions,  and  it  does  not  deny  to  railway  compa- 
nies the  equal  projection  of  the  law,  and  is  not  in  conflict  with  the 
Constitution  of  the  United  States.  lb. 

10.  State  Board  of  Tax  Commissioners. —  Finality  of  Action. — Fraud. — Effect  on 
Action. — When  the  State  Board  of  Tax  Commissioners  have  fixed  the 
valuation  of  property  falling  within  their  jurisdiction,  and  have  as- 
sessed such  property,  their  action  in  that  behalf  is  final  and  can  not  be 
avoided  or  set  aside,  except  for  fraud  on  the  part  of  such  board,  which 
would  render  the  assessment  void.  lb. 

11.  Taxing  Officers  and  Boards. — Poicer  to  Correct  or  Abate  Assessment. — Illegal 
Assessment. — Officers  or  boards  having  the  authority  to  assess  and  levv 
taxes  may — as  long  as  the  tax  lists  are  in  their  hands  incompleted, 
upon  their  own  motion,  or  upon  application,  when  satisfied  that  any 
assessment  is  wholly  or  in  part  illegal — correct  or  abate  the  same  with- 
out any  express  statutory  authority  to  do  so.  lb. 

12.  State  Board  of  Tax  Commissioners. — Erroneous  Assessment. —  When  Court 
Can  Not  Grant  Relief  A  aainst. — The  court  can  not  inquire  into  the  pro- 
ceedings of  the  State  Board  of  Tax  Commissioners,  in  the  absence  of 
statutory  authority,  and  determine  whether  such  board  arrived  at  just 
valuations  or  not,  and  grant  relief  against  erroneous  assessments  of  such 
board,  and  the  court  having  no  such  power  in  this  State,  the  decision 
of  the  State  board  is  final.  lb. 

13.  Act  of  March  6,  1891.— Statute  Construed.— "Railroad  Track  "  and  "Roll- 
ing Stock." — Method  of  Assessment. — The  Unit  Rule. — Interstate  Commerce. 
— The  tax  law  of  1891  does  not  authorize  the  importation  of  values, 
from  other  States,  nor  does  the  method  of  assessment  of  rolling  stock 
valued  in  accordance  with  the  rule  of  rating  the  roads  as  a  unit,  and 
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taking  such  a  portion  of  its  value  as  the  length  of  the  road  lying  within 
the  State  bears  to  the  whole  road,  operate  to  import  values  upon  which 
assessments  for  taxation  are  made;  nor  does  such  method  of  assessment 
tax  interstate  commerce.  lb. 

14.  Railroad. — Track*  and  Rotting  Stock. — State  Board. —  Upon  what  Informa- 
tion Valuation  May  be  Made. — The  State  Board  of  Tax  Commissioners, 
in  fixing  a  valuation  on  "  railroad  track  "  and  "  rolling  stock/'  is  not 
confined  to  the  schedules  and  rates  made  by  the  railway  companies,  but 
such  commissioners  have  the  right  to  seek  other  information  to  enable 
them  to  arrive  at  a  just  valuation.  lb. 

15.  State  Board  of  Tax  Commissioners. — Not  a  Judicial  Tribunal. — Ex  Officio 
Members. — Eligibility  of. — Appointment  of  Members. — Constitutionality  of. — 
Statute  Construed. — The  State  Board  of  Tax  Commissioners  is  not  a  judi- 
cial tribunal  in  the  meaning  of  the  Constitution,  but  has  only  such 
quasi  judicial  powers  as  has  every  public  officer  vested  with  discretion- 
ary power,  ana  the  members  of  such  board,  whom  the  law  provides 
shall  be  appointed  by  the  Governor,  are  not  administrative  State  offi- 
cers, as  that,  by  the  Constitution,  they  are  required  to  be  elected  by 
the  people,  ana  the  other  ex  officio  members  of  said  board,  being  State 
officers,  are  eligible  to  become  members  of  such  board.  lb. 

16.  Tax  Law  of  1891.— Assessment  of  u  Railroad  Track11  and  " Rolling  Slock." 
— Due  Process  of  Law. — Equal  Protection  of  the  Law. — Constitutional  Law. 
— Under  the  tax  law  of  1891,  the  only  real  difference  in  the  assessment 
of  " railroad  track"  and  "rolling  stock"  and  other  propertv  is  that 
other  property  is  valued  and  assessed  by  assessors  and  county  boards  of 
review,  with  a  right  of  hearing  on  the  part  of  the  owners  of  such  prop- 
erty, before  the  county  board  of  review,  which  is  vested  with  power  to  cor- 
rect errors,  and  a  right  of  appeal  is  given  from  such  board  to  the  State 
board;  while  property  denominated  "railroad  track"  and  "rolling 
stock  "  is  valued  and  assessed  in  the  first  instance  by  the  State  board, 
with  a  right  of  hearing  before  such  board,  to  the  owners  of  such  prop- 
erty, with  power  vested  in  such  board  to  correct  errors.  The  difference 
in  the  mode  of  assessment  is  not  such  as  denies  to  owners  of  such  rail- 
road property  the  "equal  protection  of  the  law,"  nor  does  it  deny  them 
"due  process  of  law.  Indianapolis,  etc.,  R.  W.  Co.  v.  Backus,  609 

17.  Railroad. — Importation  of  Values.  —  Unit  Rule  of  Valuation. — Interstate 
Commerce  — Tlie  tax  law  of  1891  is  not  invalid  as  authorizing  the  im- 
portation of  values,  by  reason  of  considering  the  road  as  a  unit  and 
taking  such  value  for  assessment  as  the  part  of  the  road  lying  within 
the  State  bears  to  the  whole  road,  and  such  a  mode  of  assessment  does 
not  interfere  with  interstate  commerce.  lb. 

18.  State  Board  of  Tax  Commissioners. — Finality  of  Action. — Fraud. — The 
record  required  to  be  kept  by  the  State  board  is  final  and  conclusive, 
and  the  court  can  not  inquire  into  the  assessment  made  by  the  State 
board,  unless  it  be  attacked  for  fraud.  lb. 

19.  State  Board  of  Tax  Commissioner. — Not  a  Judicial  Tribunal. — Constitution- 
ality of  Act  Creating. — The  tax  law  of  1891  is  not  invalid  as  conferring 
judicial  powers  upon  the  State  Board  of  Tax  Commissioners,  the  Con- 
stitution requiring  that  judicial  officers  shall  be  elected  by  the  people, 
and  the  law  providing  that  two  members  of  said  board  shall  serve  by 
appointment,  and  the  other  members  being  executive  and  administra- 
tive State  officers.  lb. 

20.  State  Board  of  Tax  Commissioners. — Fixing  Values  on  a  Wrong  Basis. — 
The  record  of  the  State  board  does  not  show  that  values  were  ftxed  on 
a  wrong  basis.  lb. 

21.  Real  Estate. — Life-Estate  in. — Personalty. — Life-Interest  in.  —  Taxes,  How 
Collected  Respectively. —  Variation  of  Rule. — The  rule  as  to  the  payment 
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of  taxes,  as  applicable  to  a  tenant  for  life  of  real  estate — that  the  taxes 
accruing  on  the  estate  are  collectible  out  of  the  rents  and  profits,  even 
though  the  life-estate  is  created  by  will,  unless  the  will  explicitly  pro- 
vides otherwise — does  not  always  exist  as  to  a  life-interest  in  person- 
alty. Wilson  v.  White,  614 

22.  Statute  Construed.— Decedents'  Estates,  Trust  Funds,  etc.— Duty  of  Execu- 
tor, etc.,  to  Pay  Taxes  on. — How  Paid, — The  statute,  section  6443,  R.  S. 
1881,  makes  it  the  duty  of  every  administrator,  executor,  trustee,  etc, 
to  pay  the  taxes  on  such  estates  out  of  the  assets  of  the  estate.  lb. 

TAX  SALE. 
See  Conveyance,  2;  Taxes,  1;  Evidence,  4. 

TENANCY  IN  COMMON. 
See  Deed,  3 ;  Heal  Estate,  3 ;  Partition,  1. 

TENANCY  IN  ENTIRETY. 
See  Real  Estate,  3. 

THEORY. 
See  Railroad,  10;  Recovery;  Pleading,  12,  13;  Appeal,  1,  6. 

TITLE. 
See  Taxes,  1 ;  Possession,  1. 

1.  Partition  Proceedings. — Title  in  Issue. — Effect  on. — In  an  action  for  par- 
tition, title  to  real  estate  may  be  put  in  issue ;  and  the  judgment 
rendered  thereon,  if  in  a  court  of  competent  jurisdiction,  and  the 
question  of  title  appears  on  the  face  of  the  record,  will  operate  as  a 
former  adjudication  in  any  subsequent  litigation  between  the  same  par- 
ties involving  the  same  matter.  Branson  v.  Studabaker,  147 

2.  In  Fee. — How  Acquired, — Easement. — Title  of  in  Fee. — Title  in  fee  to  land 
may  be  acquired  by  possession  or  limitation.  An  easement  is  an  estate 
in  land,  and  may,  therefore,  be  held  in  fee.  lb. 

3.  In  Fee, — Effect  on  of  Strengthening  or  Augmenting  Deeds. — When  a  grantee 
once  acquires  an  estate  in  fee  it  remains  in  him,  unless  he  subsequently 
divests  nimself  of  it,  and  he  may  accept  deeds  strengthening  his  title 
or  augmenting  appertaining  privileges  without  losing  title  once  vested. 

lb. 
TORT. 

See  Fraudulent  Conveyance,  4;  Parties. 

TOWN  PLAT. 
See  Dedication. 

TOWNSHIP  TRUSTER 
See  Taxes,  7. 

TRANSCRIPT  OF  RECORD. 
See  Instructions  to  Jury,  3;  Appeal,  12, 13. 

TRANSFER  OF  CASES. 
See  Statute  Construed,  5 ;  Appellate  Court,  1. 

TRIAL  BY  COURT. 
See  Trial  by  Jury.     • 
TRIAL  BY  JURY. 
See  Pleading,  13. 
der  of  Equitable  and  Legal  Defenses. —  When  Error  to  Submit  to  Jury. — 
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Trial  by  Court — Where  an  answer  consisting  of  two  paragraphs  setting 
up  respectfully  two  defenses,  one  equitable  and  triable  by  the  court, 
and  the  other  legal  and  triable  by  a  jury,  it  is  not  error  to  submit  the 
cause  to  a  jury,  over  the  general  objection- of  the  plaintiff;  but  should 
the  plaintiff  confine  his  objection  to  the  submission  to  a  jury  of  that 
part  of  the  cause  embracing  the  equitable  defense,  then  it  would  be  re- 
versible error  to  overrule  it,  and  thus  submit  the  whole  cause,  unless 
no  evidence  had  been  introduced  in  support  of  the  legal  defense. 

Lindley  v.  Sullivan,  588 

TRUST  FUND. 

See  Taxes,  22 ;  Will,  7. 

TRUST  AND  TRUSTEE. 
See  Trust  Fund. 

Pleading. — Cross- Complaint  Setting  up  Trust. — Sufficiency  of. — Statutory  Provis- 
ion.— In  an  action  concerning  real  estate,  the  cross-complaint  set  up, 
in  substance,  the  following  state  of  facte:  A.  purchased  of  B.  certain 
real  estate,  and  by  agreement  between  A.  and  C,  A.  furnished  all  of 
the  purchase  money,  and  the  title  to  said  real  estate  was  taken  in  the 
name  of  C.  for  the  use  and  benefit  of  A.,  all  of  which  transaction  was 
done  without  any  fraudulent  intent,  and  with  the  understanding  be- 
tween A.  and  C.  that  C.  should  hold  said  land  in  trust  for  A.,  and  that 
C.  did  so  hold  it.  To  which  cross-complaint  a  demurrer  was  addressed 
and  sustained. 

Held,  that  the  facts  set  up  in  the  cross-complaint  were  sufficient  to  consti- 
tute a  trust  within  the  provision  of  section  2976,  R.  S.,  1881,  and  that 
the  demurrer  to  the  cross-complaint  should  have  been  overruled. 

Prow  v.  Prow,  340 

VARIANCE. 
See  Appeal,  2. 

VENDOR  AND  VENDER 
See  Estoppel,  1. 

VENIRE  DE  NOVO. 

See  Special  Verdict,  1 ;  Judgment,  3. 

Motion  for. —  When  can  not  Prevail. —  Defective  Verdict. — A  motion  for  a  venire 
de  novo,  based  upon  a  verdict  which  is  not  so  defective  upon  its  face  as 
to  be  reached  by  such  a  proceeding,  can  not  prevail. 

Marsh  v.  Morris,  549 

VENUE. 

See  Criminal  Law,  19. 

VERDICT. 

See  Venire  de  Novo;  New  Trial,  4,  5;  Judgment,  2,  5;  Damages. 

Construction  of. — Rule  for. — Verdicts  are  to  receive  a  reasonable  intendment 
and  construction,  and  should  not  be  avoided  unless  from  necessity. 

Crow  v.  Carver,  260 

VESTED  ESTATE. 

See  Will,  4,  6. 

WAIVER. 
See  Insurance,  7 ;  Rehearing,  1 ;  Notice,  1 ;  Judgment,  6. 

WARRANTY. 
See  Life  Insurance,  4. 
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WILL. 

1.  Construction  of. — Lapsing  Legacy. — Provision  Apainst. — How  Construed. — 
Meaning  of  the  Word  "Descend." — A.  devises  to  B.,  his  wife,  a  life-estate 
in  certain  real  estate,  and  devises  the  remainder  after  her  death  to  C., 
his  son,  and  if  C.  should  die  without  issue,  then  one-third  of  said 
real  estate  to  "descend"  to  his  (C.'s)  wife,  ii  living,  and  the  remain- 
der to  go  to  my  (A.'s)  children. 

Held,  that  if  C.  should  survive  A.,  he  (C.)  would  take  absolutely  the  re- 
mainder limited  on  the  life-estate,  and  in  the  event  of  C.'s  death  be- 
fore A.,  C.'s  wife  would  take  one-third  of  said  land,  and  the  remaining 
two-thirds  would  go  to  A.'s  children. 

Held,  also,  that  the  provision  of  the  will,  disposing  of  the  real  estate  in 
case  of  C.'s  death,  had  reference  to  the  death  of  C.  before  the  death  of 
the  testator. 

Held,  also,  that  the  word  "descend,"  as  used  in  the  will,  must  be  construed 
in  the  sense  of  to  go,  so  as  not  to  defeat  the  evident  intention  of  the 
testator,  such  sense  being  the  common  and  ordinary  one. 

Held,  also,  that  upon  the  death  of  C.'s  widow,  she  having  married  again,  her 
husband  held  an  interest  in  the  land  so  obtained  by  her. 

Borgner  v.  Brown,  S91 

2.  A  Provision  Against  a  Legacy  Lapsing. — A  testator  may  provide  against 
the  lapsing  of  a  legacy  by  designating  to  whom  the  legacy  shall  go  in 
case  of  the  death  of  the  first  legatee.  lb. 

3.  Construction  of. — Presumption. — In  construing  a  will,  the  legal  presump- 
tion against  a  total  or  a  partial  intestacy  must  be  adhered  to.  lb. 

4.  Construction  of. —  Vested  Estates. — Contingent  Remainder*  not  Favored. — 
Decedent's  Estate. — The  law  favors  vested  estates,  and  remainders  will 
never  be  held  to  be  contingent  when  they  can,  consistently  with  the  in- 
tention of  the  testator,  be  held  to  be  vested.  The  prime  object  in  the 
construction  of  a  will  is  to  arrive  at  the  intention  of  the  testator. 

Boling  v.  MUler,  602 

5.  Dtvise  in  Fee  Simple. — Conditional  Vesting  of. — Divesting' Devisee  and  Vest- 
ing Same  in  Others  by  Will. — Land  may  be  devised  to  a  person  in  fee,  to 
be  divested  on  the  failure  of  certain  conditions,  and  then  to  vest  in 
other  persons.  lb. 

6.  Vested  Estates. — Conditional  Vesting  of  Estates. — Contingent  Remainder. — 
A.  devised  all  of  his  estate  to  his  wife  during  her  lifetime,  and  directed 
that  at  her  death  it  be  divided  equally  among  his  two  children  and  a 
grandson,  the  devise  to  the  grandson  being  upon  the  condition  that  he 
attain  the  age  of  twenty -one  years ;  should  the  grandson  die  without 
issue,  his  share  to  be  equally  divided  between  his  two  children  before 
mentioned,  or  their  descendants  according  to  law. 

Held,  that,  as  the  law  favors  vested  estates,  the  fee  to  one-third  of  the 
estate,  upon  the  death  of  the  testator,  vested  in  the  grandson,  regardless 
of  his  age,  subject  to  bo  divested  in  case  he  did  not  attain  the  age  of 
twenty-one  years,  and  that,  should  he  die  without  issue,  his  share 
should  go  equally  to  the  other  two  children,  or  to  their  descendants 
according  to  law.  •  lb. 

7..  Bequest  of  a  Fund  in  Trust. — Taxes  Accruing  on. —  Who  Pays. — Failure  to 
Make  Testamentory  Provision  for. — Where,  by  the  terms  of  a  will,  the 
title  to  a  certain  $3,000  was  vested  in  the  executor  in  trust  for  A.  dur- 
ing her  natural  life,  the  same  to  be  loaned,  and  the  interest  accruing 
thereon  to  be  paid  over  to  A.,  to  be  used  and  enjoyed  by  her  as  her  abso- 
lute property,  and,  at  the  death  of  A.,  the  said  S3, 000,  and  any  inter- 
est not  due  or  paid  over  to  A.  to  remain  in  the  testator's  estate  for 
distribution ;  the  will  failing  to  make  any  provision  for  the  payment 
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of  taxes  on  the  said  trust  fund,  the  said  $3,000,  but  making  al}  of  the 
income  therefrom  the  absolute  property  of  A.,  the  taxes  accruing  on 
the  said  trust  fund  are  to  be  paid  out  of  the  general  funds  of  the  estate, 
provided  the  estate  has  not  been  closed,  ana  the  trust  fund  placed  in 
charge  of  a  special  trustee.  Wilson  v.  Whiiet  614 

WITNESS. 

See  Evidence,  15. 

1.  Credibility  and  Weight,  of  Evidence. — Determined  by  Trial  Vourt. — The 
credibility  of  a  witness,  and  the  weight  to  be  given  his  testimony,  are 
questions  to  be  determined  by  the  trial  court.  Eppert  v.  Hall,  418 

2.  Impeachment.  —  Deposition  in  Evidence. — Impeachment  by  a  Former  Dep- 
osition.— Foundation  for. — Death  of  Deponent. — Where  a  deposition  is 
read  in  evidence,  the  deponent  can  not  be  impeached  by  introducing 
a  former  deposition  of  said  deponent,  talcen  and  used  in  another  case, 
unless  the  proper  foundation  for  such  impeachment  is  laid.  The  death 
of  the  witness  does  not  alter  the  rule.  lb. 
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lating  to  the  taxation  of  dogs,  was  passed,  the  laws  relating  to  the  same 
subject,  approved  March  7,  1883,  and  April  5,  1885,  were  not  in  force, 
as  they  were  in  conflict  with  the  act  approved  March  5,  1891,  and  were 
repealed  by  it,  and  could  not  be  revived  by  the  manner  in  which  they 
were  referred  to  in  section  47  of  the  act  of  March  6, 1891,  relating  to 
taxation.  lb. 

7.  Dog  Tax. — Township  Trustee  Entitled  to. — County  Treasurers  Should  Pay 
Over.—  The  act  of  March  6,  1891  (Acts  1891,  p.  286,  section  236), 
makes  the  township  trustee  the  custodian  of  the  dog  fund  for  the  pur- 
pose mentioned  in  the  statute,  and  when  properly  applied  for,  the  county 
treasurer  is  required  to  pay  over  such  fund.  lb. 

8.  Slate  Board  of  Tax  Commissioners. — Assessment  of  "Railroad  Track19  and 
"Boiling  Stock." — Bight  of  Railroad  Company  to  be  Heard. — Ponder  of 
Board  to  Make  Corrections. — Statute  Construed. — Section  129  of  the  act 
relating  to  taxation,  Acts  of  1891,  conferring  upon  the  State  Board  of 
Tax  Commissioners  the  same  powers  possessed  by  the  county  boards  of 
review,  gives  railway  companies  the  right  to  be  heard  by  the  State 
board  in  regard  to  the  assessment  and  valuation  of  their  "  railroad 
track"  and  "  rolling  stock,"  made  by  said  board,  and  gives  to  the  State 
board  the  right  to  correct  any  valuation  and  assessment  made  in  rela- 
tion to  such  property. 

Cleveland,  etc.,  B.  W.  Co.  v.  Backus,  513;  and  Pittsburgh,  etc,  R.  W. 
Co.  v.  Backus,  625. 

9.  Statute  Construed. — Act  of  1891. — General  System. —  Valuation  of  Property. 
— Method  of  Ascertaining  Applicable  to  all  Alike  Similarly  Situated. — 
Bailroad. — Constitutionality  of  Act— The  act  of  1891  relating  to  taxa- 
tion provides  a  general  system  for  the  assessment  and  valuation  of 
property ;  the  method  of  ascertaining  the  valuation  and  assessing  each 
class  and  kind  of  property  applies  alike  to  all  persons  holding  and  own- 
ing the  same  class  of  property ;  it  applies  alike  to  all  'persons  under  like 
circumstances  and  conditions,  and  it  does  not  deny  to  railway  compa- 
nies the  equal  projection  of  the  law,  and  is  not  in  conflict  with  the 
Constitution  of  the  United  States.  lb. 

10.  State  Board  of  Tax  Commissioners. — Finality  of  Action. — Fraud. — Effect  on 
Action. — When  the  State  Board  of  Tax  Commissioners  have  fixed  the 
valuation  of  property  falling  within  their  jurisdiction,  and  have  as- 
sessed such  property,  their  action  in  that  behalf  is  final  and  can  not  be 
avoided  or  set  aside,  except  for  fraud  on  the  part  of  such  board,  which 
would  render  the  assessment  void.  lb. 

11.  Taxing  Officers  and  Boards. — Poieer  to  Correct  or  Abate  Assessment. — Illegal 
Assessment. — Officers  or  boards  having  the  authority  to  assess  and  levy 
taxes  may — as  long  as  the  tax  lists  are  in  their  hands  incompleted, 
upon  their  own  motion,  or  upon  application,  when  satisfied  that  any 
assessment  is  wholly  or  in  part  illegal — correct  or  abate  the  same  with- 
out any  express  statutory  authority  to  do  so.  lb. 

12.  State  Board  of  Tax  Commissioners. — Erroneous  Assessment. —  When  Court 
Can  Rot  Grant  Relief  Against. — The  court  can  not  inquire  into  the  pro- 
ceedings of  the  State  Board  of  Tax  Commissioners,  in  the  absence  of 
statutory  authority,  and  determine  whether  such  board  arrived  at  just 
valuations  or  not,  and  grant  relief  against  erroneous  assessments  of  such 
board,  and  the  court  having  no  such  power  in  this  State,  the  decision 
of  the  State  board  is  final.  76. 

13.  Act  of  March  6,  1891.— Statute  Construed.— "Railroad  Track  "  and  "Roll- 
ing Stock." — Method  of  Assessment. — The  Unit  Rule. — Interstate  Commerce. 
—The  tax  law  of  1891  does  not  authorize  the  importation  of  values, 
from  other  States,  nor  does  the  method  of  assessment  of  rolling  stock 
valued  in  accordance  with  the  rule  of  rating  the  roads  as  a  unit,  and 
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taking  such  a  portion  of  its  value  as  the  length  of  the  road  lying  within 
the  State  bears  to  the  whole  road,  operate  to  import  values  upon  which 
assessments  for  taxation  are  made;  nor  does  such  method  of  assessment 
tax  interstate  commerce.  lb. 

14.  Railroad. — Tracks  and  Rolling  Stock. — State  Board. —  Upon  what  Informa- 
tion Valuation  May  be  Made. — The  State  Board  of  Tax  Commissioners, 
in  fixing  a  valuation  on  "railroad  track  "  and  "  rolling  stock/'  is  not 
confined  to  the  schedules  and  rates  made  by  the  railway  companies,  but 
such  commissioners  have  the  right  to  seek  other  information  to  enable 
them  to  arrive  at  a  just  valuation.  lb. 

15.  State  Board  of  Tax  Commissioners. — Not  a  Judicial  Tribunal. — Ex  Officio 
Members. — Eligibility  of. — Appointment  of  Members. — Constitutionality  of.  — 
Statute  Construed. — The  State  Board  of  Tax  Commissioners  is  not  a  judi- 
cial tribunal  in  the  meaning  of  the  Constitution,  but  has  only  such 
quasi  judicial  powers  as  has  every  public  officer  vested  with  discretion- 
ary power,  and  the  members  of  such  board,  whom  the  law  provides 
shall  be  appointed  by  the  Governor,  are  not  administrative  State  offi- 
cers, as  that,  by  the  Constitution,  they  are  required  to  be  elected  by 
the  people,  and  the  other  ex  officio  members  of  said  board,  being  State 
officers,  are  eligible  to  become  members  of  such  board.  lb. 

16.  Tax  Law  of  1891.— Assessment  of  "Railroad  Track1'  and  "Rolling  Stock." 
— Due  Process  of  Law. — Equal  Protection  of  the  Law. — Constitutional  Law. 
— Under  the  tax  law  of  1891,  the  only  real  difference  in  the  assessment 
of  "  railroad  track  "  and  "rolling  stock"  and  other  property  is  that 
other  property  is  valued  and  assessed  by  assessors  and  county  boards  of 
review,  with  a  right  of  hearing  on  the  part  of  the  owners  of  such  prop- 
erty, before  the  county  board  of  review,  which  is  vested  with  power  to  cor- 
rect errors,  and  a  right  of  appeal  is  given  from  such  board  to  the  State 
board;  while  property  denominated  "railroad  track"  and  "rolling 
stock  "  is  valued  and  assessed  in  the  first  instance  by  the  State  board, 
with  a  right  of  hearing  before  such  board,  to  the  owners  of  such  prop- 
erty, with  power  vested  in  such  board  to  correct  errors.  The  difference 
in  the  mode  of  assessment  is  not  such  as  denies  to  owners  of  such  rail- 
road property  the  "  equal  protection  of  the  law,"  nor  does  it  deny  them 
"due  process  of  law.  Indianapolis,  etc.,  R.  W.  Co.  v.  Backus,  609 

17.  Railroad. — Importation  of  Values.  —  Unit  Rule  of  Valuation. — Interstate 
Commerce  — Tne  tax  law  of  1891  is  not  invalid  as  authorizing  the  im- 
portation of  values,  by  reason  of  considering  the  road  as  a  unit  and 
taking  such  value  for  assessment  as  the  part  of  the  road  lying  within 
the  State  bears  to  the  whole  road,  and  such  a  mode  of  assessment  does 
not  interfere  with  interstate  commerce.  lb. 

18.  State  Board  of  Tax  Commissioners. — Finality  of  Action. — Fraud. — The 
record  required  to  be  kept  by  the  State  board  is  final  and  conclusive, 
and  the  court  can  not  inquire  into  the  assessment  made  by  the  State 
board,  unless  it  be  attacked  for  fraud.  lb. 

19.  State  Board  of  Tax  Commissioners. — Not  a  Judicial  Tribunal. — Constitution- 
ality of  Act  Creating. — The  tax  law  of  1891  is  not  invalid  as  conferring 
judicial  powers  upon  the  State  Board  of  Tax  Commissioners,  the  Con- 
stitution requiring  that  judicial  officers  shall  be  elected  by  the  people, 
and  the  law  providing  that  two  members  of  said  board  shall  serve  by 
appointment,  and  the  other  members  being  executive  and  administra- 
tive State  officers.  lb. 

20.  State  Board  of  Tax  Commissioners. — Fixing  Values  on  a  Wrong  Basis. — 
The  record  of  the  State  board  does  not  show  that  values  were  irxed  on 
a  wrong  basis.  lb. 

21.  Real  Estate. — Life-Estate  in. — Personalty. — Life-Interest  in. — Taxes,  Hoto 
Collected  Respectively. —  Variation  of  Rule. — The  rule  as  to  the  payment 


